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ORDER

1. The present complaint has been filed by the

complainant/aliottee under section 31 of the Real Estate

(Regulation and Development) Act,2016 (in short' the Act)

read with Rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules, 2017 (in short, the rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations'

responsibilities and functions under the provisions of this Act
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or the rules and regulations made thereunder or to the allottee

as per the agreement to sell executed inter se.

A. Unitand proiect related details:

2. The particulars ofthe proiect, the details ofsale consideration,

the amountpaid bythe complainant, date ofproposed handing

over the possession, delay period, ifany, have been detailed in

the following tabular form: -

S.No. Heads DescriDtion
1. Project name and location "Arawali Homes",

Damdama Lake Road,

Village Khaika, Sector 4,

Sohna, Gurugram
2. Proiect area 10 acres

Nature of the project Affordable group housing
proiect

4. DTCP license no. and validity
status

110 of 2014 dated
14.08.2014 valid tiu
11.04.2020

5. Name ofthe licensee cLS Infratech Pvt. Ltd.

6. RERA Registered/not
registered

Registered

7. RERA Registration no. 232 of 20L7 dated
t9.09.2017

8. ValidiW 13.08.2019

9. Extension of HRERA
registration certificate vide
no.

HARERA/GGM/ REP/RC
t/232 /2077 I Exr I 17e I
20L9 dated 30.72.2019

10. Extension valid up to 12.04.2020
11. Date of approval of building

plan
07.10.201,4

t2. Date ofenvironment
clearance

72.04.2016

13. Date ofallotment 23.09.2015

(Page no. L4 ofthe
complaintJ

1,4. Date of apartment buyer's
agreement

0 3.11.2 015
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(Page no. 15 ofthe
complaintl

15. Unit no. 1207, 12tl Floor, Tower-04
(Page no. 16 ofthe
complaintl

16. Measurement ofunit 476 sq. ft.
(Page no. 15 ofthe
complaint)

77. Payment plan Time Iinked pavment olan
18. Total sale consideration

IBasic sale oricel
Rs. 19,56,201.08/-
fPase no.34 of the reolv

19. Amount paid by the allottee Rs. lB,86,496.69 /
fPase no. 34 ofthe reolv')

20. Due date of delivery of
possession

72.04.2020
I
l

(Clause 5 (iii) (b) of the
Affordable housing policy-
All flola in o specific project
sholl be allotted in one go
within four months of
sanction ofbuilding plons or
r e c e ip t of e nv iro nm e ntq I
clearonce whichever is later,
and possession of flats shall
be olfered within the validiy
period of4 years of such
sanction/clearance.)

Note: - 1. Grace period is
not allowed.
2. Calculated from the dat€
of environment clearance
i.e., LZ.O4.2016.

27. Occupation certificate 22.O5.2020

22. Date of offer of possession 05.10,202 0

(Page no. 21 ofthe
complaint)

23. Delay in handing over
possession till offer of
possession plus two months
i.e., 05 .12.2020

23 days7 months
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B, Facts ofthe comPlainant

3. That on 25.10.2018' Mr. Sandeep Garg the

promoter/developer/employee of the real estate proiect

issued an advertisement and sent a mail that the issues are

being under resolution with the ICICI Bank for not making

payments to the builder' The issue was at builder's part as the

construction was done as per the payment plan The

complainant visited the site and shocked to see that not even

foundation was laid by the builder even after taking more than

5070 ofthe payments. Further, the respondent is demanding of

Rs. 14,438/- for delaY in Payments.

4. That legal charges of Rs. 11,800/- are being levied on the

complainant. The complainant made efforts at his personal

level to find out about these charges. The complainant visited

the office of the respondenl on 02 L1.2020 but his queries

about the same charges were not answered The respondent

escalated the cost of the unit to the tune of Rs' )'7,612/-

without giving proper proof for said escalation'

5. ThatVAT charges and additional VAT charges ofRs 13'236/'

are levied on the complainant without any intimation'

6. That MS charges of Rs. 15000 as an additional amount was

imposed on the complainant without proper justification for

this demand. The complainant was denied right to have a fair

discussion for the same.

7. That maintenance charges of Rs.22'2731- @3 90 per sq ft'

were demanded from the complainant as an advance The

advance demand of maintenance is not iustified' The
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maintenance is exempted for next 5 years as per rule in place

before giving actual possession or handing the keys ofthe unit.

The EMC and labour cess of Rs.6,0041-andRs.7,707f-were

levied on the complainant without any justification

whatsoever.

8. That offer of possession, as per the apartment buyer

agreement and other communication letters given to the

complainant, the possession shouid be handed over in June

2019, but it was offered in the mgnth ,lf October 202 0 which is

15 months late. The complainant seel6 interest @ 15% for 15

months of delayed deliverY.

9. That the offer of possession was not conveyed to the

complainant by any ofthe means be it post, mail or telephone

and, neither the respondent nor anyone on his behalf

responded to the complainant's calls. The respondent never

intimated the complainant about offer of possession, on

O2.lO.2O2O. The complainant himself went to office of the

builder/respondent. The complainant was astonished to find

that offer of possession will expire on 05.10.2020 and the

complainant suffered mental agony as he had short span of 3

days to make the payment.

C. Relief sought by the complainant:

10. The complainant has sought following relief(s):

[i) Restrain the respondent from asking advance

electricity and maintenance charges which is Rs.

Complaint No. 3983 of 2020

Electricity charges ofRs.4,500/- was being charged in advance
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26,773 / - anditshould be paid as and when accrued and

monthly payments.

(ii) Direct the respondent to pay interest @ 15% as per

RERA act in place on total unit cost being paid.

(iii) Direct the respondent to not to charge money on the

unit cost increased by Rs. 17,672/- which was not

informed to the respondent.

(iv) Direct the respondent to pay penal interest on delayed

payments to be withdrawn which is Rs. 14,439.g8/-

(vJ Direct the respondent to quash demand qua VAT

charges of Rs. 13,236/-

(vi] Direct the respondent to not to charge EMC and Labour

cess ofRs. 6,006/ - andRs.7,707 t/- and give clarification

to the complainant.

11. On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

have been committed in relation to seftion 11(4J(aJ ofthe Act

to plead guilty or not to plead guilty.

Reply by the respondent:

The respondent has contested the complaint on following

grounds: -

That it was submitted that the respondent has been duly

constructing the project namely, Arawali Homes at sector 4,

Sohna, Gurugram in pursuance of licence no. 110 of 2014

granted by the ofFice of the Directorate of Town & Country

Planning, Haryana. The respondent has duly completed the

D.

12.
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13.

Complaint No. 3983 of 2020

construction of the project in the name of Arawali Homes,

Sector-4, Sohna, Distt. Gurgaon in pursuance oflicense no. 110

of 2014 granted by the office of Directorate, Town and Country

Planning, Haryana qua which the enl,ironment clearance vide

letter dated 1,2.04.2016 and on due completion of the

construction of the project the respondent company applied

for issue of occupation certificate vide application dated

7.10.2019 which was only granted on 22.05.2020. Upon which

the respondent company duly offered the possession of the

units to allottees including the complainant. However, the

complainant instead of paying the requisite due charges on

offer of possession has ventured into filing the present

frivolous complaint for dishonest gains against which the

respondent is well within its rights to charge holding charges

and interest on outstanding payments. Thereby, the

respondent has been duly abiding by its obligations of

construction of the proiect as per the agreement between the

parties and the Haryana Affordable Housing Policy 2013.

That the complainant is not entitled to any of the reliefs

claimed in the present compliant nor does this authority has

any jurisdiction to grant any such reliefs. In any case the

jurisdiction and interpretation ofthe clauses ofthe Act and the

rules made therein are sub-judice before the Hon'ble Supreme

Court.

That the respondent company despite difficult circumstances

of national lockdown in wake of prevention of COVID-19

infection and delays on the part of government authorities in

14.
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not allowing various permissions and sanctions, including

sanction of revised building plans, the Real Estate Regulation

and Development Act, 2 016 registration, construction bans for

more than 1 month every year as ordered by NGT, delay in

grant of occupation certificate and other factors beyond the

control of the respondent company, has duly completed the

prorect to the best ofabilities and does not in any manner gain

anything in being late in completion of the project, however,

the complainant despite the obligations being executory on

the part of the respondent, the complainant is illegally trying

to evade the payments and arm-twisting the respondent

company by misusing the process of this authority forcing the

respondent to contest the present case and spread various

false and malicious mongering statements in the minds of

other allottees. Such a conduct of the complainant is highly

condemnable, and the complaint of the complainant may,

therefore, be dismissed with very high costs.

lurisdiction of the authority:

The application of the respondent regarding rejection of

complaint on ground of jurisdiction stands rejected. The

authority observed that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.l Territorialjurisdiction

As per norification no. 1/92/2077-1TCp dated 14.L2.ZO|Z

issued by Town and Country Planning Department, the

iurisdiction of Real Estate Regulatory Authority, Gurugram

Complaint No. 3983 of 2020

E.

15.
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shall be entire Curugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram

District, therefore this authority has completed territorial

jurisdiction to dealwith the present complaint.

E, II Subiect matter iurisdiction

16. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land

Ltd. (complaint no. 7 of 2018) leaving aside compensation

which is to be decided by the adjudicating officer if pursued by

the complainant at a later stage. The said decision of the

authority has been upheld by the Haryana Real Estate

Appellate Tribunal in its judgement dated 03.11.2020, in

appeal nos. 52 &64 of2018titled as Emaar MGF Land Ltd. V.

Simmi Sikka and anr.

F. Finding regarding reliefsought by the complainant

Delay possession charges: To direct the respondent to give

the delayed possession interest to the complainant.

ln the present complainq the complainant intends to continue

with the project and is seeking delay possession charges at

prescribed rate of interest on amount already paid by him as

provided under the proviso to section 18(1.) of the Act which

reads as under: -

"Section 7& - Return of amount and compensqtion
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18(1). lf the promoter foils to complete or is unoble to give
possession ofan apartment, plot, or building, -

Provided thot where an allottee does not intend to
withdraw from the project, he sholl be poid, by the
promoter, interest for every month of delay, till the
handing over of the possess/on, ot such rate as may be

prescribed."

18. As per clause 5 (iiil (bJ of the Affordable housing policy, the

possession was to be handed over within a period of four

years from the date of sanction of building plan or receipt of

environmental clearance whichever is later. Clause 5 (iiil (b)

of the affordable housing policy is reproduced below:

"All jlats in o specific project shall be allotted in one go

within four months of sonction of building plons or

receipt of environmentol clearance whichever is later,

and possession of jlqts shqll be offered within the

vqlidity period of4 yeors ofsuch sanction/clearance."

19. The apartment buyer's agreement is a pivotal legal document

which should ensure that the rights and liabilities of both

builders/promoters and buyers/allottee are protected

candidly. The apartment buyer's agreement lays down the

terms that govern the sale ofdifferent kinds of properties like

residentials, commercials etc. betlveen the buyer and builder.

It is in the interest of both the parties to have a well-drafted

apartment buyer's agreement which would thereby protect

the rights of both the builder and buyer in the unfortunate

event of a dispute that may arise. It should be drafted in the

simple and unambiguous language which may be understood

Page 10 of16
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by a common man with an ordinary educational background.

It should contain a provision with regard to stipulated time

of delivery of possession of the apartment, plot or building,

as the case may be and the right of the buyer/allottee in case

of delay in possession of the unit. In pre-RERA period it was

a general practice among the promoters/developers to

invariably draft the terms of the apartment buyer's

agreement in a manner that benefited only the

promoters/developers. It had arbitrary, unilateral, and

unclear clauses that either blatantly favoured the

promoters/developers or gave them the benefit of doubt

because of the total absence of clarity over the matter.

20. Admissibility of delay possession charges at prescribed

rate of interest: The complainant is seeking delay possession

charges at the rate of 78o/o p.a. howe'rer, proviso to section 18

provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by lhe promoter, interest for

every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as

u nder:

Rule 15. Prescribed rste of interest. lProviso to section 72,

section 7B and sub-section (4) qnd subsection (7) ofsection
1el
(1) For the purpose ofproviso to section 12; section 78; ond

sub-sections (4) ond (7) ofsection 19, the"interest ot the

rote prescribed" shall be the Stqte Bonk oflndiq highest

morginal cost of Iending rate +20k.:
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Provided that in case the Stote Bqnk of lndio
morginal cost of lending rate (MCLR) is not in use, it
shqll be reploced by such benchmork lending rates
which the State Bank of Indio moy fix from time to time

for lending to the generol public,

21. The Iegislature in its wisdom in the subordinate legislation

under the provision ofrule 15 ofthe rules, has determined the

prescribed rate of interest. The rate of interest so determined

by the legislature, is reasonable and if the said rule is followed

to award the interest, it will ensure uniform practice in all the

cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd, vs, Simmi Sikka observed as under: -

"64. Taking the cqse Irom onother angle, the allottee was
only entitled to the delayed possession charges/interest only at
the rote of k,15/- per sq. ft. per month os per clouse 18 ofthe
Buyer's Agreement for the period of such delay; wherea' the
promoter was entitled to interest @ 240/0 per annum
compoundecl ot the time ofevery succee'ding instolmentfor the
delqyed payments. The functions of the .AuthoriE/Tribunot are
to safeguord the interest of the aggrieved person, moy be the
allottee or the promoter. The rights of the porties are to be
bolanced and must be equitable. The promoter cannot be

ollowed to toke undue advontage of his dominote position and
to exploit the needs of the homer buyers, This Tribunal is dubJ

bound to tqke into considerotion the legislqtive intent i.e., to
protect the interestofthe consumers/qllottees in the realestate
sector. The clauses of the Buyer's Allreement entered into
between the parties ore one-sided, unfair and unreasonable
with respect to the gront of interest,for deloyed possession.

There are various other clauses in the Buyer's Agreementwhich
give sweeping powers to the promoter to concel the allotment
and forfeit the omount poid. Thus, the terms and conditions of
the Buyer's Agteement doted 09.05.201,1 are ex-facie one-sided,
unfoir and unreasonoble, and the some shall constitute the
unfair trade practice on the port of the' promoter. These types
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of discriminqtory terms and conditions of the Buyer's
Agreementwill not be frnol and binding."

22, Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLRJ as on date i.e., 07.04.2021 is 7.300/0. Accordrngly, the

prescribed rate of interest will be marginal cost of lending rate

+20/o i.e.,9.30o/o.

23. The definition of term'interest'as defined under section 2(zaJ

oftheAct provides thatthe rate ofinterest chargeable from the

allottee by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is

reproduced below:

"(za) "interest" means the rates of interest payable by the
promoter or the allottee, os the cose mey be.

Explonation. -Far the purpose ofthis dause-
(i) the rote of interest chorgeoble from the allottee by the

promoter, in case ofdefault, shotl be equol to the rate of
interest which the promoter sholl be liable to pay the

allottee, in case ofdefqult;
(il the interest poyable by the pronoter to the qllottee shall

be from the dote the promoter received the omount or
ony port thereoftill the dote the omount or part thereof
qnd interest thereon is refunded, ond the interest
poyoble by the allottee to the promoter shall be jlom the
dote the ollottee defqults in pqynent to the promoter till
the date it is paid;"

24. Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate i.e., 9.30%

by the respondent/promoter which is the same as is being

granted to the complainant in case of delay possession

charges.
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25. On consideration ofthe circumstances, the evidence and other
record and submissions made by both the parties, the
authority is satisfied that the respondent is in contravention of
the provisions ofthe Act. By virtue ofclause S (iii) (b) ofthe
Affordable housing policy, rhe possession of unit shall be

offered within the validity period of 4 years from the date of
sanction of building plan or receipt of environmental clearanse

whichever is later. The date of sanction of building plan

approval is 01.10.2014 and the date oF receipt of
environmental clearance is 72.04.Z016,therefore the due date

of handling over possession in this case is calculated from the

date of receipt of environmental clearance which comes out to

be 72.04.2020. The possession of the unit was offered on

05.70.2020. Accordingly, non-compliance of the mandate

contained in section 11[a) (a] read with proviso to section

1B( 1) ofthe Act on the part ofthe respondent is established.

26. Section 19(10J of the Act obligates the allottee to take

possession of the subiect unit within 2 months from the date

of receipt of occupation certificate. In the present complaint,

the occupation certificate was granted by the competent

authority on 22.05.2020. The respondent offered the

possession of the unit in question to the complainant only on

05.1.0.2020, so it can be said that the complainant came to

know about the occupation certificate only upon the date of
offer of possession. Therefore, in the interest of natural justice,

the complainants should be given 2 months,time from the date

of offer of possession. This 2 month of reasonable time is being
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given to the complainants keeping in mind that even after

intimation of possession practically they have to arrange a lot
of logistics and requisite documents including but not limited
to inspection of the completely finished uni! but this is subject

to that the unit being handed over at the time of taking
possession is in habitable condition. It is further clarified that
the delay possession charges shall be payable from the due

date of possession i.e., L2,04.2020 till the expiry of 2 months

from the date ofoffer ofpossession (05.10.2020) which comes

out to be 05.72.2020.

H. Directions ofthe authority

27, Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under sec 34(! of the Act:

(il The respondent is directed to pay interest at the

prescribed rate of 9.30 0/o p.a. f0r every month of delay

from the due date of possession i.e., 12.04.2020 till the

date of offer of possession i.e., 05.10.2020 plus tlvo

months i.e., 05.72.2020.

(ii) The arrears oFinterest accrued so far shall be paid to the

complainant within 90 days from the date of this order.

(iiiJ The complainanr is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i.e., 9.300/o by the respondents/promoters
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which is the same rate of interest which the promoter

shall be liable to pay the allottee, in case ofdefault i.e., the

delayed possession charges as per section Z(za] ofthe Act.

(iv) The respondent shall not charge anything from the

complainant which is not the part of the agreement. The

respondent is not entitled to charge holding charges from
the complainants/allottees at any point of time even after

ment as per the law settled

in civil appeal nos. 3864-

Complaint No. 3983 0f2020

3889 /2020 decided o

Complaint

File be con

(Chairman)
Haryana Real Estate Regulatory Authority, Gurugram

Datedt 07.o4.zozt
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