




















1ii,

__;j_t;ﬂ_ia_t;fon Act, 1996 titled gag

Limiteqd yg Brahm

That undeterreg; the seller/s filed a sujt for permanent
injunction along with~an“interim application under O
XXXIX Rgle 1and 2, CPC titled as '*Brah;m Prakash & Ors Vs
Parkwood Infi'ast}"acture PVt. Ltd Suit No, 133 of
201 1beforé learned..ClJ., Gurgaon. Vide order dated
21.07.2011, first the interim application was dismissed
and thereafter, vide order dated 22.11.2011, the appeal
against thereto was also dismissed by the Ld. A.DJ,
Gurgaon. Being aggrieved, the sellers filed a civil revision
u/s 115, CPCtitled as “Brahm Prakash & Ors Vs. Parkwood
Infrastructure Pvt. Ltd” C.R. No 637 of 2012 before the

hon'ble high court of Punjab & Haryana wherein vide
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order dated 16.02.2012 the respondent was directed not
to raise construction over the part of land in dispute. That
thereafter, a court of competent jurisdiction partitioned
the land in dispute vide order of partition dated
16.05.2013. An appeal preferred against it by the Seller/s
before the Assistant Collector First Grade, Gurgaon was
dismissed vide order dated 23.08.2012 and then a
revision against it by the Sellers/s before the
Commissioner Gu‘rgaon Division, Gurgaon was also
dismissed vide orgaé:i.“:":datéd 04.04.2013 and then a
revision pEtltIOI‘l was ﬁled by ‘the Seller/s before the
Financial Commlssmner Haryana was also dismissed
vide orderdated 29. 05:2013; '
That ﬁna!ol-y the Seller/s and the respondent entered into
a settlerﬁé}it whereupon an agreement dated 19.05.2015
was exect’x,téd A&iht:er-se them, which Wais duly recorded by
and on the basi's of which the learned sole arbitrator was
pleased to pass an award on 02.06.2015.That in terms of
the award dated 02.06. 2015, the, seller/s were to perform
certain acts, on.their part, i.e. they were to pay the
respondent a.sum of Rs.1,50,00,000/-along with interest
and they were to withdraw various litigations against the
respondent. However, it is pertinent to note that the
seller/s have failed miserably to comply with their part of
the directions and the respondent was constrained to
issue a letter dated 30.12.2016, calling upon them to
comply with their part of the directions as per award
dated 02.06.2015. The seller/s chose to keep mum and
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the respondent is yet to hear anything from them and it
seems that they are not willing to perform their part. and
the respondent is left with no other option than to go for
further litigation.
That all the above categorically show that the respondent
has always been and continuously been taking
appropriate steps at its own cost without putting any add-
on burden upon the complainant in terms of Clause
28(b)(ii) of the ﬂat buyers agreement wherein it is
categorically stated that 1f the opposite party “....... is not
in a position to hand over* the possession of the F lat, then....
At its sole’ dlscretton ch_qllenge the vahdrty applicability
and/or eff‘ cacy such E;g:snfaaon Rule, Order or Notification
by movmg t:he appropriate courts, tribunal(s) and Jor
Authonty .....
That the: above' listed conditions /are circumstances
beyond the power and control of the respondent, and it is
categorlcally stlpulated in the Clause 28[b](1) of the flat
buyers agreemenl that in such a: scenano the respondent
...shall be entitled to the extension of time for handing
over of the possession of the said Flat".
That has borne from the above, the respondent was and
is fact badly entangled in a dispute pertaining to a part of
the land for the past 8 years because of which the timely
completion of the project was scuttled and the same was
due to circumstances beyond the power and control of the
Respondent and for which no malafide can be attributed

to it. It is a matter of fact that despite all the difficulties,
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supply to be disrupted for almost 82 days which caused
further delay in compl_e_rio_n of the project.

That coupled wij thall.__t;_});%gbqve, the respondent has taken
a huge hit due to theon-gomg €conomic meltdown and
consequent ﬁnancxalécnsls and recession in the market,
Despite therfe'df, the I:éslfJ"Ondent has always been
diligently makmg jts mefférts to ca!ontinue with the
construction and co_mpletioﬁ of the project and the on-
going lifjﬁétion"has'caused delay in completion of the
project. Th'g Res]_:;ondent has completed as many as six

towers with 270 flats.

7. Copies of al| the doéuments have been filed and placed on

record. The authenticity js hotin dispute. Hence, the complaint

can be decided on the basis of theses undisputed documents,

E. Jurisdiction of the authority

8. The authority observed that it has territorial as wel] as subject

Mmatter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.I Territorial jurisdiction
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9. As per notification no, 1/92/2017-1TCP dated 14.12.2017

issued by Town and Country Planning Department, the
jurisdiction of Reg] Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Glurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this guth_ority has completed territorial
Jurisdiction to deal with the;resent complaint,

EIl Subject matter ]un;élcimfi

i

10. The authority hés -Cglmi?fleté_-_J_yrisdiction to decide the

complaint regardiiiﬁg nbnééompliénée of obligations by the
promoter as per provisions of section 11(4)(a) of the Act and

duties ofallot_té_é as per section 19(6),(7) anﬁ[lO) leaving aside

officer if pu rsued bythe ::orh;)laiﬁa ntat a later stage,

F. Findings of the authority on,the objections raised by the
respondent:-y |

11. With regardg -“to the above céntentions raised by the
promoter/developer, it is worthwhile to examine following

issues:

F.I Objection regarding defect in title land

12. Owing to these problems, the home buyer who has invested all
his hard-earned savings and life earnings is placed in the

position of risk to lose al] his money. Having said that, the same
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is not the scenario now after RERA came into picture. Section
18 (2) of the RERA Act comes for the rescue of such aggrieved
home buyers, which states that “the promoter of the developer
shall compensate the allottees in case of any loss cased to him
due to the defective title of the land, on which the project is
being developed or has been developed, in the manner as
provided under this Act, and the claim for compensation under
this sub-section shall not be barred by limitation provided
under the law for the tlme bemg in force.” Relevant section

18(1)(b) reproduces hereunder -

Section 18. Return of amount and compensation. -
(1) ;!f .the,; promoter farls to complete or is unable to give
| the possession of an apartment, plot or building, -

(b)due to discontinuance of his business as
\'% ‘a developer on account of suspension or
revocatron of rhe registration under the

Act or for any other reason,

13. The builder was liable on demand to the allottees, in case the

allottee wisl%iges:? toﬁ wit_hd_raw from the project, without
prejudice to aﬁx;y.-,ﬁo,ther remedy available, to return the amount
received by him in-respect of that apartment with interest at
such rate as may be prescribed in this behalf including
compensation. If the allottee does not intend to withdraw from
the project, he shall be paid by the promoter interest for every
month's delay till handing over of the possession. The
requirement to pay interest is not a penalty as the payment of

interest is compensatory in nature in the light of the delay
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suffered by the allottee who has paid for his apartment but has

notyecelved possession O l.uiuisunammansnlivimbess s

Findings on the relief sought by the complainant

Relief sought by the complainant:

i.

ii.

To pass the order to pay the interest on the amount
received by the respondents from the complainant.

Any other or further order of relief which this authority

may deem fit and proper on the facts and in the

'\f

,,,,,,

the complainant.~ * i

15. In the present comp]amt the complainant intends to continue

with the project and is seekmg delay possession charges as

provided under the proviso to section 18(1) of the Act. Sec.

18(1) provisoreads as under.

8 5
" ¢

“Section Ié - Return of amount and compensation
18(1). If the,promoter fails to complete or is unable to give
possession of an apartment, plot, orbuilding, —

Prowded that where an-allottee.does not intend to withdraw
from the project he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession,
at such rate'as may be prescribed.”

16. Clause 28 of the apartment buyer agreement (in short,

agreement) provides for handing over of possession and is

reproduced below:

“28 POSSESSION

a) Time of handing over the possession

That subject to terms of this clause and subject to the FLAT
ALLOTTEE (S) having complied with all the terms and
conditions of this Agreement and not being in default under any
of the provisions of this Agreement and further subject to
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date of the payment. The functions of the authority are to
safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to expleit the needs of the home buyers. This authority is duty
bound to take into consideration the legislative intent i.e., to
protect the interest of the consumers/allottees in the real
estate sector. The clause,‘sf.___g_fe;he buyer’s agreement entered
into between the pafﬁéé-‘-.--=-are one-sided, unfair and
unreasonable w1th respect to the grant of interest for delayed
possession. There are ;arlo;;s 'other clauses in the buyer’s
agreement V\fh_'lCh_. give sweepmg powers to the promoter to
cancel the alloément and forfeit the amount paid. Thus, the
terms and conditions of the buyer’s agreement are ex-facie
one-sided, unfan' and unreasonable, and the same shall
constitute the unfalr trade practice’ on the part of the
promoter. These types of dlscrlmlnatory terms and conditions
of the buyer’ s agreement will not be final and binding.
Consequently,-as per website of the State Bank of India i.e,,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e., 14.09.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2%i.e, 9.30%.

Rate of interest equally chargeable to the allottee in case
of default in 'payment:- The definition of term ‘interest’ as
defined under section 2(za) of the Act provides that the rate of

interest chargeable from the allottee by the promoter, in case
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of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.
The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(i)  theinterest payable by the promoter to the allottee shall
be from the date the promater received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date u: is pa:d 2

Therefore, interest on the delay payments from the
complamant shall be charged at the prescribed rate i.e., 9.30%
by the respondent/promoter which is the same as is being
granted to the;ip’%mp_lalpant in case -of delayed possession
charges. Yy
On consideration“of the doctiments-available on record and
submissions made by both the parties it is the failure of the
promoter to fulﬁglfits o‘bliéat’ions and responsibilities as per the
buyer’s agreémept dated 05,12.2011 to hand over the
possession within -'the. stipulated  period. In this case the
complainant is the subsequent allottee and she stepped into
the shoes of original allottee on 06.03.2013. The due date of
possession comes out 05.12.2014. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with section 18(1) of the Act on the part of the re‘spondent is
established. In the present case, the project Parkwood
Westend is registered vide registration no. 16 of 2018 dated
Page 19 of 21
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19.01.208 which was valid upto 31.012.2019. However, the
project is incomplete as on date. It needs extension under
section 7.3 of the RERA Act. However, it has been stated at bar

by the counsel for the respondent that they shall move the case

. for grant of funds under Swami fund from government of

24.

India. The project is complete upto 70% . since the project is
incomplete, as such, the complainant is entitled delayed
possession charges till handmg over of possession after
obtaining certificate from the competent authority.
Accordingly, the non- comﬁhance of the mandate contained in
section 11(4)[a) read w1th sectlon 18(1) of the Act on the part
of the respondent 1s estabhshed As such; the complainant is
entitled to delay possessfon charges at prescrlbed rate of the
interest @ 9 30% p.a. wief. 05.12.2014 till handing over
possession of the unit after the receipt of occupation
certificate. As per prowswns of section. 18(1) of the Act read
with rule 15 of the Rules,

Directions of the authority

Hence, the authorlty hereby passes this order and issues the
following dlrectlons under section 37 of the Act to ensure
compliance of obligations. cast upon the promoter as per the

function entrusted to the authority under section 34(f):

. The respondent is directed to pay interest at the
prescribed rate of 9.30% p-a. for every month of delay on
the amount paid by the complainant from the dye date of
possession ie, 05.12.2014 till the handing over

possession of the unit. The arrears of interest accrued so
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far shall be paid to the complainants within 9¢ days from
the date of this order as per rule 16(2) of the rules and
thereafter monthly payment of interest till the offer of
possession shall pe Paid on or before 10t of each
subsequent month,

The rate of interest chargeable from the allottee by the
promoter, in case of defay]t shall be charged at the
prescribed rate j.e, 9.30% by the respondent/promoter
which is the same-s‘rat.é};qf interest which the promoter
shall be liable to pay the allottees, in case of default i.e,
the delayed possession charges as Persection 2(za) of the
Act. '

The res};dndént sh;a.l.l ﬁot charge anything from the
complainant’, which is not the part of the agreement,
however, holding charges shall not be charged by the
promoter ‘at any point of time even after being part of
agreement as pé‘r law settled by hon’ble Supreme Court in
civil appeal no. 3864-3899/2020 decided on 14.12.2020.

25. Complaint stands disposed of,

26. File be consigned to registry.

(Samir%mar) (Vijay Kumar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Date : 14.09.2021

Judgement uploaded in 30.11.2021.

Page 21 of 21


DELL
Typewritten Text
Judgement uploaded in 30.11.2021.


