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#iHr Cr.inuGRAM Complaint No. 161J9 of 201,9

BE]FORE TT{E HARYANA RE,AI, ES'TATE REGTJLATORY
RUGRAMAUTHORITY, GU

Complaint n,o. : 1639 of'21J79
First rlate of hearing ; 1t}.09.2019
Date of decis;ion : 111.08.202:,1

Mtr. Shahzacl Shzrmshi s/o Mr. Javed Strzrms]hi
Addre,:ss: - l, 2.0 C, I" Floor, L Block, Saket, New Cromplilinanl.
Dethi -110020.

Versus;

1,lvlag;num Inti:rnational Trading Company
Privat,r: Limitecl
Oflice address:- 48/1,2, Commelrr:ial Centre,
Mlalcha Marg, Chanakyapuri, New Dt:lhi - I 10021.

2, l\lptra G-Corp lleveloprrent Prival.e [,inliterd
Oflice address;:- 806 Mepr;hcloot,9,1. I'Jehnr Place,
Ne'w Dtr:lhi.

3 l\lptra G-Conp Managerment serrr,.ice Private
L lmited
Oflice acldress:- Golf \/ievv fiorpr:rr;arle il'owers, Respondents
Iv\/ing r\, Golf Cr:urse Road, Sector 4 2, Gunrgram -
1"2"200"2.

CIDRAI\II:

Shri S:lmir l(umar l\lernber
Shri Vrijay Kumar Goval Nlernber

APPETII,RANCE:r

Sl:rri N llotpal Stryam l\rlvor:ate for the cornplainant
Shri Praveen I(umar t\lL fi:r the responclent no. 1

Page 1 of41



1.

qffi,!A[Er?
:tHF* ,:,)U!Ugnntvt

Project area

OR]D[] R

'l'her presen:t complaint dated 16.0,+.2019 has beren filed by the
complainant/allottee under sr:ctircn 31 0f the Rear Irstate
(,Regulation and Deveropment),r\ct, 2i016 (in short, the Act,r rr:ad

'r'rrith ruk: 28 of the Harya,aL Re,ar Estate [Fregulationr and
Devel.pmentJ Rules, 2017 [in s;frort, the Rules] lbr violartion of
section 11[4][a) of the Act wherein jit is inter alia prr:scribed tl.lat
trhre p rorn oter shail be r*s;:onsibre for ail obrig;arr.ions,

rr€'sponsibilities and lunctions urrrcer the provision r:f the A,ct or
the rules anrc reguratio,s rnade there under or to thLer ailottee as

prrr the agreement for sale exer::ul.ed ,inter se thern,

Urrit and project relilted deta ik;

TJhe particulars of thr: project, ttrLr: details of sale ::onsideratic,n,

thr: iarrrount paid by the complainant, date of propo:;ed harnding

o\/er the possession, delay period, if ;lny, have b€r,:n detairercr in

the following tabular. l,'orm:

Gurugranr 
l1*

12.1,5 a cros

A,,

)t-,

trurUgrarTr

&,.rJ qLl trJ

Il::1::{rr,.{:ia;i-- 
-- 

lr,.o,p HoL,siir[aoidi,, - 
]

D'rcP lir:e..se no..-,n,1 validit,y:;tatir,; i ,;, of zoo,larL,r zs,lo.2oogl
valid upto 27'.l,O.ZO1g 

l

S.Nr:. , Heads '--.. -

---.--; _'_""':: - 
lnformation

' '1. Projerct nante ancl localiion ....rranle anfl tocal.ion 
] Gurgaop t-rnc,aiSei,riril g+,
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iT-_-lNrli[ o]li/t
r" -l nrri+ n"si

? : fu'ii,"B" I unit ,.,.uru l

- 
t 

Magn uni irit.i"i ri,,noi

i 
1'radinS Compan,y private

__ ;Linrired
I Noin.ei,;terled
l"
I

C 30S, ilt'o t,loor, ll-owt:r No.

1427 sq. ft.

(lnitial sruper area)
1534 sq. it.

t[As per thr: s,:heclrLrle of
paynrcnt d ilted 0 4,O?:ii. ) t

istereilreg

see

redT/ not

ot)

icen

iste

urin

I I I [As per the s,a]Les custorler 
i, 

, ledger clatecl 17.04.201,7 orr

r , recr:ipts o,"r p.rgl, 64_65 ot

f,^ *+=___ Jthecomnlatnr_i- l13. 
] ?r,* ,if i,t,t oi[i,ru,rd noo. r.i,r log. r r .ZOt,2

I lslartl ottowerC 1..
] (,As pc,r der,land lefter. orr

page 7 4 of thcr cornprl;rint)

payntc ltt rl ilted 0 4l]?ii. 2 t)tZ L

1 " 
_ _-l_n.^.-, - _ * Jrn trlage 59l otf the ccrrnpl,aint)-LL. 

, l]]j1l ,.urorn, paid try the Rs. SB,30, tr).;,,,r.
cOnll)latnan t

I 
q,L 

] @s per the s,alLes customer

I

-l
Due dilte of clelive r.y ,tI ilossr]SS:ior [)8.05.20 I (;

, AS DCI'r -- 
4.\ 4, I [Grace pcnrtd is given)

, [As; per clause 12.1)^-..i6 rnonr.hs; plus ] 
'

, 
6 nronths grace pe,ri<lcl from lhl
date ol start of,ground floor roof.

I (Final super arear)tl
t;_ _1_ f fpa8e 71 of rhe complaint)le. jDate A *;auii* i;-_-- --r-. -

^ 
_ .- .rr 

* 
execution of' Eluyers ', U.$OZo i ai.A,gfeenlent

I 
r.\6rLLrlrglt(

. 
, l_ __l;: _ 1 fpage .]4 of the r:orrrplaint.l 

]1U. 
1 Payrncrrt plan
I 

, ,,r,, Colrstnrcriorr linkccl paymen[
I plan 

I

I

roral srr. ionricrerrati,rn - r :l':::'^ :::..'1" 
c.rnptainr)

Rs.59,90,82.)/-

lelfq{flrlglriqglar tower in -r_- _
['age 3 of 41
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',il;h th. b*r.i,g,, ,.i[.i
Garprti 

", C".tin.rt. ..,r;jrA;;

I .- '^O" vLr, qrtllExLll.t:j J Ot the l

, 1 J.I U.ZLI L7
I

J fPage 69, annexurc 5 of ttrc

11.1, ]S tO.ZoLi, plus 2 monr;hs i.e'13.12.2017 --- "v'l'

B, Facts of tlhe complainant

3' The cornprai,ant has rnade the rioilorn,ing submissir:ns;:
1' Thz;Lt he rhas br:oked an apartment bearing no. 305 rf 14zT s,rq. tt.

in tlrock c ir: the projerct 'Gurgaon oNIj,, sector 84, Gurugrarn of
*he respcrndrent in zorr. for Rs. s9,g0,u;23 /- andpaid the acr,yance
:rmount of Rs. ",7,32,05I,t,_.

ii' 'llhat the respondent yt.,. 2 is the crelvelr:pment marrager ?rrd 1]-15'

l'egall att,rney for the purpose o,f devel,prnent, r]onstrLlctrion,
marlketin€J arrd sare of the impugrerd pr,ject. Accorcringry, ail th.
payr:nLents were made by the comprainant through rr:spondrent
no'2 0nry i[hereinafter rcrspondent no,. 1 ,nd respondent no.2r i,rre

.joint,'vz refr:rred to as "respondents,, and respondenrr nro.3 trc be
nerferned as "rnaintenancr.:r agency,,J.

Delay in hanaing-overl;i,r.r;i";
till rlate of offer oiporr.rrio^--""'"

complaintJ
Il year 7 mr-rnths,*AI; d;F I

i

I

I
I

I

- --_-l
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iii. Tfrat pursuLant to the paymr:nLt of booking amount tcl 1.he

resrpondenrs, the appiication no" ,,1g1 0f the allottee was accepr.ed

by ttre respondents wherein thr: t.tal consideration for, the
imlrugned unit no. c -105 was fixr:d at Rs.48,80,:J,*4,/-prusEDC,

IDL:, PLC ancl other ch;irges.

i','' That the complainrant ente.red into the apJreement fbr
sal,el/apartment buyer agreemernt fhr:reinafter referrred as l:\r3,A)

wilh the res;p,ndents r'or a unit no, c:i05 in thc impug,ed prrr:ject

locaLted at sector 84, Gr.rrugram. ithrer said agreement w.as execruted

on L7.06.2t)1r betwe'en M/s Mragrrr-lm Internation:rl .r.rarci.g

Cornpern;r p'ivate Limitr:d and the c.m,plainant.

\'/' Thzrt the sairl l\BA is a pre-printeld stanrlard form of'c.ntract lvith
utte,rriy one sided anc[ biased terrns and conclition. Since, the

r:omplzrinant has already paid s;ubs;tantial antount by then,

the.,efore, her had ,o option but tri sign trre saicr ABA.

v'i' 'lhat as per l\BA, the respondr.,nLt(s'| agreed to selr7, c,nveyT/

tranr;fer the u,it no. c-305, Tow,er - c in the cornprlex witlh th*

3i44,,/- callculated at

inclrldes basir: sale

d ever ilopment charges,

addition to, ele,ctricity

right to exclusi've use of'parking space for an amounl. ol Rs. ,[i3, B[],,

I{:;. 3,420 /. lper sq.ft. super area, ,,,rrhLich

price, ca r parking chargt:s, extr:rnal

infrastructure de*,elopntent char.ges ancli i.
c,onnection and,i,tr;lter c.onnecl.ion charp;es,

Page 5 of 41
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as per pav'rnent plan in accorclance rruith the agr.r:enrent and in
acrr:ordancer with law in force, prrus applicabre tilxes. The totar

considerati.n as per the payment plan incruding ail the charges; is

Rs, 59,90 ,8",23 /-.

vii' That the complainant has atreadty paicl an ,mounI of
Rs,lj8,30,10ii/- tilr nornz r.owards tJhe payment of consideraliion of
the' impugned unit. pr.rrtinently, the complainant has paid rnore

than 97o/o of the sale consideration torvards the cost r:f the

apziLrtment unit c-3cr5 in the imp,gned pr,ject. That the

corrrplainant had duly paicl all the ir-rstallrnents ls and l'hen
issued and demanded by fhe r€Sl]orrCents from [irne to time,

witlhout rany' intermit:tent delay llef,rre the olfer of pr6ssession l.rc

be 5,1iveln by the respondents,

Viii"Ihat the respondentr; hacl commltted urnder the AB,rt to hanrlover

the poss;ess;ion of tlre impug,ercl unit no. c- 3 05 t. tht:

conrplainant b'y 0B.1t.ia:.ots, calculatecl in respect ol,the de.m,ancl

letter dated 08.11 .zo'lz for stiir[ ol ground f]o.r roof slab.

l\dditionarlly, tJhe resp.nclent compah,t,, no. _[ was entitlecl to a

Erace period of six n:ronths, fr.,r appl,y'ing and obtilining thr:r

occupation cr:rr"ificate is rcspect of tlhe g;roup housing; cclrnple:x.

ix. T'hat the A.Bl\ arls. stipulates uncler clause i:ri.1 that o.
failure/de'laf in payment .f installrnernts, rtht:

Complaint No. 1ri39 of Z01l:)
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puLrchaser/comprainant shail have to discharge simpre inrerest

c4'15 o/o per annum, till the date orr w,hich such inst;allment is paid

by the allottee/comprainant, from the. duc date of,instailment as

per the demand letter irssued. Fiurtherr, the ABA stlpulates uncler

clause 12'4'that if the respondents; flailerc] to complete construr:tion

of tthe said unit within 3ti months of t,he start of ground fnoor ro,of

slab of tovrer c prus the grace period of six rn,crnths firr tnre

pul"pose of applyin,g ancl obta,iniing the occupatirn Certificate,

sutriect to ttre force rnarieure conrlit.ions shall pay cornpr.nsati.n (@

Rs.5;/- pr:r sq.ft. of the r;uper areil ller rrronth for the entirr: peri.d
of rsuch detray. Further, the respcr,ndernt conrpany is affgrded a

grar:e period 0f 6 m,nt.hs which may Lrr. further ex,_enderl lbr an

indr:finite pr:riod, subje,ct to the fbrce majeure conditi'ns, Lre1bre

;it br.rcomr:s liable to pa'g compensertion, The same i,r,a:;r ofr,err.e=rd to

the complaiinant in tlhe letter of' of fer of possrr:s:;ron rcz1te6

'L3,10.21"0-t7. 
I-rowever:, the said r:rornpensation is discriminatorlz

and ilmoltnts; to unfair trade practir.'ers ancl is also in clirect conflic.t

rvittrL the l\ct of 2016 eLn,:l rures madr': th*re -under.

x' l'hat the res;pondents; ha,u,e fairedr to handoverr the pr,os;sessi,, t,
the .:omplairrant on the agreed date ol'08.11.2015 or even al,ter

t.he r:lapse ol' the gra(le period of' s;i:x months as prgvirced unrder

clause r2.4 c:tf ABA. Trre reason for the delay ln handing orrer the

Complarnt 1639 of 201,\:)
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possession despite payment of' l)00/a of total cons;iderration itras

ne\/er told to the complainant. I]ternceforth, the respcrndents are
IialLrle to pay interest for clelayercl prerriod of harr,clipg over the
possession tiil the actual date of handing over the possess;ion in

acc:ordance rvith section lB of the l\,r:t.

xi' That after zr delay of alrnost 2 ye;ars,the respondentrs obtained the

occ:,pancy certificate Itrereinafter rr:r'errcd to as ,,oc,,) 
dated

09'10'2017, tlre said 0c was granted subje.ct to the fulfillme.t of
teri:ns and corldition mentioned therreln which inter alia inr:ludes

the full cornpliance of' provisionill fire NOC daterd 18.0g.ZOl7

issr-led b),, th,e Contpetent authority.

>rii 'rhat to ther utter clis;may and in cornplete disrr:gilrd tr: the
jnterests of the compliiinant, the rrespondent[s) virle a leg_er .f
offer of possessiotr cliltt,rd 13. tO.2l"0ll7 of'fererd posses;:;ir:rn gf flat in
the impulgned projec't, after an unexpl;aincri clelay ot. aLrour-lcl t.w,:r

)/€?r'rs. However, the jo.,r of the ,complainant with rergarcl to ther

Elran.t of posrser;sion vvars short-li'erl as; the respondr:nts thro.rgh

the saicl L:tterr rcated 13.10.2017 inter alia clemanded ;rn escalatio,

cost of Rs. 3,32:.,973/ -[inciucling r]s;'r) F:s,4,09,853/- for increirst:

in saleable area, Rr;.i 8,39.3 as; increased pLC chilngers ;r..cr

Rs.8,025/- as inLcrease in IIrMS charrles. ]lhe respondernts nr:t onh,

raiserrl t.herse illegar dernands, but. arscl rnacre the ar:ceptance or'

rlr:mplainr No. 16119 of ZA1.9t
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sulr:h dem;ands as condition precerJent for harrding o\,,er the
posserssion ,r'the impugned unit to the comprainanLt.

xiii' That the c,enlplainaLnt has paid further am,unt tinre to tirne and
herrs; paid F(:;. s8,98,136,/- to r.rrc: respondent as per the sanes

cur;tomer lerrlger dated 72.04.20 I i, .

xiv"Th;at basecr on the rcpresentaticrr, the comprainilnt impulgnr:d
proiect uncre'r instailment payrnent prr,n by paying a b.oki,g
amount of' Rs' 7,32,051/- and agnr:ed to pay the b;rranr:e

con*siderati'n as per the paymen:t plan annexed to rrher agreennent
for s;alr: vrzhich was to bt,: rnade at threr e;rrliest,

xv' 'ThaLt r'rrithout prejudic. tr-r the submission regardin6. .erfuncr, rev.v

r:f Gilsr as per the dernand Iettcr rlatcd 13.10.20 17 attcomplerely
basr,:less ancl d,oesn't hclld any grrluncl, especiaily wh*n rt,s a fresLr

tax heing int rorluced in zcrr7. Hat.lthe prosserssion bee n grantr:cii by,

the due date or eve, with Sorr0 justifired period rlf delay, thr:,

incirlence o. GST wor-rrd not har,,e falren the coml:ra,inant. r'htr
amoLlnt of Grsr wrrictr is being dr.:rnanded ;ts not re.,,,rabre ,n [he
apartme'nr[s pr1116[ssecl by way of ccrnst.rr;ction linked payment., Ir:

is; wrongful act on tht: prart of thr3 r'espondr:nts in not deliv,erriinp;

tttre project in time due t'which the;rdditional t;lx burden has

ilrisen.

Ccrmplaint No. 1639 of 2011:)

F'age 9 of ,{1



$ffiF IIAREI;I

-d#b- r,;;[n;uen,itvt

xvi.Ttrat the respondents have raist_:d huge demand in the garb of
inrreiasing the saleztble area whereinr they have cl;rirned tlhat [he

saiid area rras been increased by 7,.s0/,0 and therefbr*, putting an

aclditional rlema.d ,f Rs. 4,36,8 1.,),f Ltnder the head tiSp, pLC and

IFI'vls. The s;aid dem;lnd ,was protersterl by sirnilarly situatedl horne

bu'y'ers, ther responrlentrs vide r:nn,ail rlated z4.ro.,z0t7 gave an

astonishing explanation to the lncrease in saleabler area clair:ning

thart they havr: inadv'ertently omitterd to include hug;e areas at the

timr: of origin;ll calculaLtions and accordingly furnishecl calcuLlzrrtion

tables in therir attemltt to justify Ih,e incr.ease.

:xv'ii' l'hat therre is an unexplain,:cl de,lay in hanct;ingJ over ttre

pos:;ession by the r3spondents rniith ;]rldrtir-lnal dr:rrnancls br:i.g
made under the garb r;f escalatirln costs, lncrease n super ;]r€]ia

retc, Therefi:,r'e, the com,plainant has genuine grir:va1ce rnihich

requ:irr: the intrenu,ention 0f the auttrOrit.y,to do justice r,r,.ith them.

Rerllief sought by the complainant:C.

4. Th'el cornLplainant has sought the fc,lrovri'g reriefs:

ll'o direrct thr: responC.nt to hanrlorzcr thc

flat to ttre complainant with regJistr:red

vrithout raising illegal clemands ilnd along

p0ssessj,:n of the.

conveyance deed

with interest for

Comprlaint No. 1.r539 of 201c,)

Page 10 of'41.
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-- --
I Compta inr No. ,oii or n";-_lt_ __ _.:_-_-_..,_:.,_1. .__-_-____.r

in accordancc with the provisions of the
ttre delayed periocl

Arct"

ii, To di;rect the

tht,: pretext

es<.:alation,

respondent to revol.lr:

of allegec[ increasr:cl

ilh:gal demandr:s raised on

in saleable area, c0sit

iii. To, direct the respc,nclent(s) tcr

made to the complainant.

To direct the responrlentfsJ not to compel the comp,rainant fbr

signing of I0 year rnaintenanrcel agreement as conditir:,

prelcedertt tor handing over th,e ;rhysir;al possessicln of tl.re:

imprugnsd unit.

Reply by the respondent:-

The reply hils been receir,,ed on11, s11 tlir: berhalf of resprclndent no.
1'. The rerspondenr: no, r hils rairscd r:crtain prrerinrinary,
objr:ctions a.nd r-ras c:orrtested trrLr: plresent comprailt crn ther

following grouncls:

l'hat. berfore the enforcr!:)ll€nt of the pr^ovisions conr.air.led unrler

secti,ns ,3 t. g, the: towers ,,,r,ithin the said pr.iercrt I ,w,ere

completecl and the dev,::lopment wrorks,/ infrastructurr: was aisct

coml:rlete. consequentr,v, M/s r/alqnum appried Ibr grant or[

occupation certificate .in rcspecl_ r)f thc saicl proj.rct vicle its;

relvol<:e the demarrd of GS'][

iv,

D.

.).

Page1Lof41
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aplrlication daterd 27.10.2016 vrhich was much prior to the
isrsuance Of'the notiflication daterd 19.04.2017, whererry, ser:tion 3

to !) etc. were enfbrced.

ii. Ttrat in purisuance [o the Act of ,20115 and the R*le:;, 201.r, all
projects w,he.ein a licensc u,as issued under the. 1,gr!\ Actcrn or
bel'brer 01.t15.2017 a,d w,here the rieveloprncnt works r^/ere yet to
be rlomplet,ed on the said date [ri.e. 0 r.os.zlr7),,we]re c.vr3red

under the rcefinitio. of "ongoi,g; project,, and the s:ame \i,yere

recluired to lbe regis;tered with the Real Estate JRegulatory

Authority asi rper ser:tionL 3 of the 2r0r(i Act, A furtrrer.perus.rl 
'f

ruler 2r.o) i,r'ould furthr,rr indicate r.hat no project rtrould rerquire

,regiistration under 2016 Act fbn wfiich after conlpletionL of
del,,:llopmerrt vrorks, iln applicatiron undr:r rulr_r 16 of fhe saicj rllle,s

or under sult code 4.lO ol' the l{ar\zana 13uilding Coder, 201_t,

(he.r:inafter,'the cocler'J, as the c:ase rna,y be, is rnade to ther

contlletent authority on or beforr: l.tre publication oli the rules r.er.

clate,rl 28.07' .?-OI7 . S rill l,urther, e\,,en those proje,cts;,/ ;rart ol

proir::cts, tvorLrld not require registrationr under 201.6lr\cI for. razhiclr

part completion/ cc,rnpletjon, ocr:110.,r.r1 certifictrtr: or parl

therr:of has beren SJrantecl on or br:fore publrcation of the Rules; oI

201',t.

Papye 12 of 47
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iii' That the present compraint is not maintainable in rav,z or ra,cts as

berng; an un-registeredr project, thc projcct \,var; not c.r,,ered
within the definition of ;ln'ongoirrg projer;t,as defirredr under rure
2(1)[,) of the rures. Thrat M/s N4agnr-rm had arre,dy subrnitted
ocr:lupation r:ertifica[e on 27.70,2016 ancr the s,mt] \ ras grarntecr

by thr: cornpetent aruthority on 0().10.2017 vide merno no, Zp-

57:3r/sD[BS-.1,/2017 / 2s404. F-urrher, tr-re competenr. authority on

13"'12.2019 vide me.no no r,c-1485 Vor-ilr-.Asrt. 9AK-

20'-li,-9/3067iJ has arso iss;ued cornpretion certificate in resper:t of
the entire trtroject dared 13.12.zct19.

iv' ThaLtas per ithe provisi'ons ol'nulr:r 4t i5] cf thc rulers l.hat clnly il,'t1e

occr-Lpation certificate or part trrereof has been rr:fusecr by the
{:ornpetent aur.horiry, belore or ariter :\r.07.2017, the promr:lterr

shal[l have to make an application to the Flaryan;iL l-{eal [is1t,ti:

llegurlatory Authority within thirtl. cla1,s of r,eceipt oI
com,unicatiio, of suc:h refusar bt, trr,: apprric:ant.

v' I'hat the cornl:raint porr:aining to cornpensaticln and rnterest f'r ,r

grie'uance unclerr sections 12, 14, 11:) ancl 19 of the Act of I]tllti i:s

requLired to lre filed bef,cre the. acllucticating ofT,icer uncler rule_2!)

of the rules re:ad with sections 3.t ;rrrd .,r1 
of the saicl Act ancl not

before the aurtihority uncler rule 2U,
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i

That the rers;pondents herve never dem,anded any, anno,nt frorn the
c.mplain,nt, which is outsicle the scope of the ABA Lretween the
partiets.

|uristlictiom of the authority

The prelir,inary objections raiserr by the respondent regarding
jurisdiction of the ;ruthority to entertain the present complaint
stands rejer:[erd' 'fhe authority obsen,erl that it has; territorial as

werll as sub;ect mattcr jurisdir:tiorr to adjudicater the present

cornrplaint for the re€rsons given belou,.

E.l T'erritonial iuris;diction

As per notilic;rtion no. 1 /gz /zo rT -1T'r1rF, dated 7,+.1.^2.2:,1) 1,2 rss;uerd

by Town and co,ntr,v, pranrri,g Delpartment, H,aryana tr.Le

jurisdictionL of Real Esta[e Regulat.ory .Authority, Gurugrarn shall
ber entire [lurugram District for ail pur,Jlose with offjc.ers s;itu:,rtecl

in Gurugrarn. In the present r::as;c, r-he pro;ect irr rque:;ticln rs

sitruLated within the prlanrring are;a rrI Gurugram District, therer,.clre

th;is author'Ity has c,:mplete terrir.orial juriscliction tr: deal vuith
thr:r p resent. r:orrnp lai nt.

E.II Subject-ntatter jurisdiction

Thel authorit'y has complr:te jurir:;dj.r:tio. to decide the r:ornprl;rint

regarding n'n-compLiance of obrigations by the pron,o[er as per

ther prr:visiorrs of secti,rn r1 (4) [;rJ re;rv,ing aside comr]ensation

vi.

E.

6,,

B.

Pitg,e 74 r:f 47
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officer if purs;ued by
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'l,t,hich is to be decidecl b], the arCjurlir:ating

llhe r:ompllainant at a later stage.

9,

F. Fimdings o,f the auth,rity on the ,bjections raised rby the
rrerspondent:

\ /ith regiirds to thr:

prront0terT/de.velopr:r, it

ir;s;uers:

abo'u,c t onLtcntions raiscd b,y the

irS worrthwh:ile to examiner follo,wing

F"l. objer:tion regJarding registration of projet:t aLs it is notcovered under the definitiron ol,,ongoing projerct,
1cl. Tht.: responrlent-builder has takr.rnr the plea that the project dor:s

not co.me *nder the purview,of ,r;,n-qoirrg,project 
and rs not riable

to lLre regislr'ererd under Flaryana Irear Iistate Rc.gulat,r,,, {.-,15roritv.
'rhr-r fir^st p.ov'rso to section 3[.r] ,f tr^re Act pro'ides thart the
proriect-s wlrir:LL were ',ngoing' on Lhe crate of comnlencernenI of
the Act ancl fclr lvhich the com;:rr:tion certificate has not been
isstted, the ,prclmcrter shall naaker anL application to rl_hr: autl-rority
f'or registration c,f the s;aid[ projt,:r;t ,,rrithin a periorl of threer
rnonths; f ronr ttre date of crlm.menccnrenl. of [he Act.

11. I'he position further bec,mes clr:r.rr frorn section 3t2)t"bJ of thr:
Act [hat the rergistral.ion of the r"c;,rl estater plroject srrall nclt be
requrred vl,here t.hc prom.tcr hrcl rcccivod the,c.m,ple|io,
certifici,rte for the said project prirlr rto the contmencr.:ment of l.hel

Act' 'l'hr.rs, if'vl'e read r;ection 3 of LLre Ar:t, between the rinr:s. it. is;

re'vidt,:nt that orrry that project shalr l-rt: excruded from the purr;i,r:w,
PagelSot4l
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I

ol' the 'ongJ.ing project' which hacl received the completiLon
ce.tificate prior to the commen(:enrent of th* Act and s;uch pr.oject
will ,ot reqluire registration.'fhr:: cr,use 3 t1) (z) t>fthe l\ct is
reproducecl below:

"section (3) (1) . proviated thar prr.ier:ts thrt are o^oringon the date of c,mmencernent oJ'this A,t and fo.whi,ih thecom!l'etion certificate htts: not ,been ,;s.sued, the promolet
s h-a l.l m a ke a' n a,o p r i c o ti o )n to t h et,4 u t h o r i ty'fo r re;(r i st r-a' t i,c nof the, said proje,:t within o periotl of threi m,rnth.s yr,ti ,n,date of commencemer,rt oJ'this Ac,t:.

(2 ) Ncttw, i thsta n tl i n,q o nything
no registration of the
required--

cantained in sub-sec:tirtn (,r,),
real es't,xte prlject sholl be

(a,l r'n,here the orea ,f ra,nd pror:.tosed' t, be deveropecr dr,zsnot 
'xcee(r five r:tuntrred square nletcrs; or t,he nttmLrer tapa_rtnn'ents proposed to be dev'r:rr,tpeo' atctes noL exceeat eig,t

inclu:;,iv,e ,of al'l phoses:

Prov,ided that, i-f the oppropnote Government consider,s: it
t1€c€SS0f)t, it m0!, reduce the thre'shord berow five hurrdrecr
square meter"s or eight a,part,nte,nts, ,cs th€ co,\e ftlo"y, o,?,

'incl_us:iv. of oll ,ch,sets, Jbr e,.er,npti,n frttm re,gistr:,t.'tstittn
under tt;is; Act;

(b) wlitere tt e promoter hrt.s r"eceiv,ed coulpretit)n
'::ertifit:ate, Jbr a r,za! es,tate ,oro,itzctl pr,r.r to cotnnence,nle,nt
r:.tf thts: Act;

. (c). lbr the: purpose of rer;orcrti,, or repair or re-
t"levelop'rnttnt whic'h rloes nol. inrtttrtte mrtrkeLingT, ,trv,ert,,stt"trr
:;ellingr 0,r 'new ailotmer,rt oJ-uny ilp,rtr,yte,rt, trtrot or Ltuirtrirg,
t"S the CaSe may be,, Ltnder t,he rectl es.tote ptrol,ect.

ExTtlanation.- lior ltte purpo,;t: ,l' lht:: secLion, whert, Ll,rt:
re_ctl e:;,tatet project. is tr.r be cleve,,tol:tetcl in phase.s;, evetry,;ut-lt
pthase s'thqll be consicrered o stotld nro,t: rectr estate [rttiect,crnd the promoter shail obtttin rel:_ristro,r.ion urtder- this Ar:tl
for each ithase separotely.,,

12.lt- har; Lreen provided in e::plaLnarir:rn (il of rule 2[1)[o) that thr:rse:

projt,:cts; for vvhich alter connpletion c,f developrnent lvorks arr
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aprplication under rulc 16 cf Ilu]cri; ol I 9T(> or unrler-sub-code 4.10
ol[ the'code rtf 2010 was ntacle t, thc r3or-lpetent z;rutSorit,g on or
br:rl'ore pubrication of the rules wiil not be ,,ngcling 

project,. Rure
2('1)(oJ[ii) of ther rures further providers that the ,ongoing 

projer*,
does not include any prlrt of any, proiect for rruhich p;,rrt
co,rnpletion/'completion, occupan(:1, cgr.l_ificate or pz;rrt. thererof.had
berr:rn granteld on c)r before publication of thest,: rules. Itures
2(',[)[oJ(iJ arrd 2(1)[r:J(ii') are apperrenrly inconsistenr v,,ith serr:tiirn
3 r:f the r\r:t' Rule 2tirto) crauscs (i) and tii) a.e reproducr:d
below:

Rule 2,(.1,)(o) ,,o^ going projec.t,, rneo,ris o prolect for whit.h
a licens'g was issu'ed for the dev',:,k;p,me,r,t undei- the ,Ha,r-yona
Deveroprnent and Reguratictn o.r'{,,'rbctn .4rea Act, 1g)75 0n orbefore the lst futay, ,r0117 

'nrt vttrher(, tleveropment w,rtrkswere.v'e't to be c'ontpretetr on th, sat,a,d,te, but rrotzs,ot
,includ et:

1ri)t ar,ty ,oroject fc'r which a.fter c'omprr:tion oJ-devetroprnt:rit
tuork:;, an a,opli:atio, urtcler [i,ule 16 o,f the Hary,,,1q
Develop,"nent and Regulat,ion o,l'Ltrban A.rect Rules, r9,,,76 c,runder s:r,rb coate 4.10 of the t{ai-y,apg B,tr,;lclin,q [.Ltde )!01,7, as
t'he cc,:;e nta,v be, ,;s made tc.t thg (..11111 pr;,14,11y Autho,,,ly ()n ar
Lt e.fo r e trt u lt I i c ct ti o r; o j' t h e s e r u I e s,: r ti cl

(ii,l thut parL ol- an), ptro jr:(.t _for wlticpr por tcompre'rliotn/compretron, (.tc'cup(1,tt,on t;:erLtif-icate or part
therec')'has be'en lTranted t)n o, bt:tJortz pubricatio, of the,z
ru les.,,'

13. Siection 3(2'.1 of the .Act prov,ides that no regisl.raliorr shall br:
required for the projects; nrentio.ed therein. Thir; is the onl,/
prro'v'"isio. rr:garding exemptron of rea,r estate projelr::[r; from th*
requirement ,f registration but und.r the rule 2t1l(o)(-i) aLncl

2[1]t(ol[ii) two additional categr.rrir,.s h:r,,ze been prcrv1cled to 5el

take;n out .f purview of on-g,i,g ;rroj.cts and accorriingry,
Pagc 1Z of 47
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al.l[empted tr: exernpt these r:atcgoriies ,f projr:cts frc,m lrhe
rel,cluirement of regi strati on.

14. Thrr: authority is of the vierv that the, prov,isions of, the Act are
quasi retroactive r-o some er:tc,nt i. opr:ration and v,zi,ll be
aprprlicable t, the agreements fcrr sari: entered into e.ven prior to
coming int'o operation ol'the Acl. vrrhcr-c the transact.ion a re sl.ill in
th,er proces!i ,cf completion. .l'tre l\ct nor,vhere provicjes, ttor caLn be
so r::onstrueld, that ail previous aflreenre,nts wiil be rcl-rvritten after
corning into forcer of the Act. Thereflore, the provisiclns of the Ar:t,
rul'r:'s and agreement hal,e tr;r be, read and interrpreted
hairrnonior-rLsly. H0wever, if the Act has, provided for. delalin5J ,i,rrifh

certain spe'cific provisionsT'situationr in a specilic:,/partic;ular
rnanner, thelnL tlhat sit.uation rryill be de;rIr. with in ac,:orciance lv,ith
the r\cl- andl rthe rules al'ter thc,dat.c oI r;o,ming into forci: of,the Ar:t
;lncl the rulers Nurnerous pro,v,isir;,n:; of the /\ct save r.he p16visiclns
r;f the agreerrents made between the hu;yers and se[,[er,:;. 

.r.,hr: 
silicl

r::on1l-en[ion has been upheld rn the landntar]< iudgment oI
lveettlkantal ,R'ealtors sulturban p,vt. Ltd. vs. Ilol and otlttt?rs,
('W.P' 2',737 o,f 2012) whicltprovicies as uLnder:

"L'19. (Jnder the pravisio,s o[ Section 1g, ihe clelo.y, inhanding over the ptos.ses..sion ,would be, cc.tuntecl t',i.om l.,he r:.lott,
mentionetd in the a(Jreement fc_tr,;ole enLerecl rnto b1t Sl1s,p*moter and the alloLtee prior trr; it:; regt.stt.utrr-tn 

"uttdt,r.

fE,R! Under the p,roy,iqlons o.f Rl:,Rtl, Lht: ,oror,r1oter. is rTiven a
fctcility, tc revise Lht: clote of' t:.otT),Dlc,tion 9[ proluir:t-oro
d,eclare the sume uncler Se,cLion 4t. I ht: RI..,RA tloes nr,,t
contem,olate rewritrng oJ controL.L ,betw,een the ftatpurcha:ie,. and the promoter.."
1,?2'. W'e,t,tave already discussed ilnot. abov,et stuted prctvis:tt)n,s
oJ'the IIE'RA are not retrospective in nature. |-hey rna1, 517

pa6le 1B cf 41
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some exten_t be hav,in', a retraacti,e, or quasi retr,a,::1ive,
effeclt but tl,ten an thot ground t,ht:: v,, iirliLlj'ul. ,n, pro,,)isionsof Rt'[!A car,'not be r:horiengeci 't'he, r',tttiintent is t:ornpettent
enoug,h to legislate low ha\ttn,(l t_(,lt.t,sltr:ctive, or retroactivp
effect. A law can be even. fr":ame,d trL aflb,:t sultsis,tinp.t ,/exist,i'n,q contractuctr rig|hts L,etw,:,t, ttt. piriies in the ra,rgerpubltc interest. we do not hctvtz on.y trr,:tbt in- our rnincr t:hatthe RER,4 has been fionted in thc, lr:trt;,:r prtltti,, interest at',lera tho,',ugh .study untl crisr:usston ntutre aL the highest reverby tt,,,e standing 0ontmitLee a,nt:.1 .gerect c,ontmitte:e, whichsubmttted its detaiIed reports.,,

115. Als;r:, in apperal no. 173 of ZOlg titlecl ;ts,, Magic E),e Lteveloper pvt,
Ltol,, l/s. Islhwer singh Dahiya, in r-rr-der dated 1,7^.r,z.zo1rgt trhe
Haryana Reral Estate Appelrate TriL,.rnar has observerd_

Ii(
l

"34..7'l\,,t:t, keeping in view oLtr a1,are:;,:r;tl disc.issiotl, tt,t?,1 ye
of the considered oyti,ion that ri<: yt,.t,tsions of Lh,e, A0t t:"trequOst' 'retroactive tr.t 51;,r, extenl ,tt oytr:rcttiotl afi0t yvill beqrylLeq\lq -t!: lhe_W'eemetnlt_.lpr ,,,,,, r,r,t r-Arii,' 

"rrilt oLt 1 t l' _L-fi e_ Ac:_t_v4li1e r g,t_ tl" lr e
.t r a n s g: 

171i i o n s re;Ull_u: the_p r o 1. e :;s _st f-_ r n WC, rr,-ii;, ;",;
,ca,s€ Dfc deloy in the olfer/ateliv,,r,r., u-f prossessron asr pt?r lhe
tlerms' 0n(l conditions ,f the agrer:nit:r-t,f. f or ,sole the ail,ct.ee

,,,ri p:,o,:iu r" , iir;irrr'r",
on the rettsonable rate of inter'e-,,st c,i st,.ri,a:ri",f ir,"ti'd'riffho .,,1^. ^^) ^.-^ -., Lr.!the rules and one sicred, unfair o,tr u,rtrectsor;obre rtt,e ctf
!.^6A,^-..,^L:^--compen:iation mentioned in the at;rreentent ,fsr sale is t,lat:,le
t_o be tllTnored.',

16. l'her iagreernrints are sacrosanc:t sarv6: lrnrJ c.xceplt for the pro,u,isions
r,vhir::h have been;lbrogated by thLc,^,cr- itself. Furthr:rr, it is noteci
that the bu.ilder-hruyer agreemet.rt:j iraL,ze been exer,r:utecl in Ihr:
marlner that there is no scopc lell- to tlrc,allottee tr: rreggtiilte anv,
of the clauses; contained tlrerein. 'r'hcrer-.re, the auth,crrit.T is; o1,[he
view' that thLe charges payaLrle unrler various hez;rdrs strall ber

payallle 3S Pr3I' rlhe agrettcl terms :rr-rd corrditions of,th,e i:ljqreement
sr:bit}ct to thr.r crchdition that the sarnc;irel in accordance witrr ther

Paple 19 of 41



$ffi$-IAREru

*H r,,;unlron,qtit t.,rr lrl;lrnt No. ,Utrn "iZO"t-l._____--*-]

by
plans/perrn issions approvi:cl the respect.ive
de'partmen ts/co mpetent a uthorit i r:s ;,r n cl rire not in contravenilon
ol';any other AcL rules and rcgul;,r1.jons rnade thererunder and ;lre
nol- unreasr:nable or exorbitant in natur.c.

17'onrJty those proiects which harl ilot tl.rc completion certilicate
berfore the r:r:mmencement of thr: ,Act vyill not requi.re registrati,n
an,ril will certainrl, fail bevond the 1-*rrl,icn, of the ,ong,ing 

pro;er:t,.
ThLrus, the r-righ court has categ,ric.rr'raid dow,n that;rs per
se(::r"ion 3[2')l'b] of thc r\ct, the registr.,rtrrn of a prolecf will not 5e
required ,where the prornoter h:rs illread!, receil,erj the
connpletion certificate for the projr::r:t prior to the comnnencernent
of the Act It is pertinent to nlrsntion here t.hiat completi.n
certifir:ate ars clefinecl in section .i[q) anci occupancy certificate, as
deliirnerl in section z(zf) of the, ,{ct ;lrc entirerly for clifr,erent
purpos;es" l'hr: ab0ve-menrtioned r;c,:tic)rlsi are reprodr,iced belol,v:

"section Z{1) (q) ,,completiatn 
certil-itc.ote,, meo,s the

contple,lion c.ertiJicotet, ot" .,Lt,..lt o( l),tr c.t:rtificat,e,, ,\.y,
whore'v'er fiofi't€ coile,d, issuecr \, t.ht, tctrnptetetnt ault,rtr,rt_v
certitilj'ing that the rectr es'Lctrer yt;-tif r:t i hus betzn derueropti,r.r
accotding to thr. santliortt:tl 1)lttt , lcutout plan on(l
,speci.ftcyttiot'ts, as rtpprovecr b I t-ha t ittnIercnt autt,t,.trr.tl
und'etr the local laws.;,,

"sectio.t z (1) (2fi "occttpent'-y certifit:ate,, ,rnea,.s trte
,ccupQncy certificctte:, or such oLrtnr certificote rty wfi61;urr
fi a ftt €, ca I I ed, i s s u e d b-y, t h e c o nt p r: t e r t t r, r, i h,r, ty p e. m i,ltt,g
occu,tr{tt,ion of any bullding, os, provt(lt:,tl un,Cer loc.ol lcuas,
tuhictt hos provision frsr civic'ir,,tro.;trLtc{uret such a:; wrte,r
s. a n i ttt l.i o n a n d el e r. tr i c i ty ;,,

1B' ctnly those projects which had g,ot thc cornpletion r:ertificate:
befor:e the conrlrencemcnt ol thc ,r\r.'t r,r,ill not r,equrrr: rel4istratriorr
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a,d will certainry falr beyord the purvicw of,the ,ongoing 
prrrject,.

All other prrojects wilr require r*gistration ancr wiil be, squLarr:ly
covered by the definition of the,ong<:,i.g project.,. FIIencer, it is; h,::ld
thirt the rnandate contained in rscc[ion 3 of the Act,,viil h;rve
su,premac),r over the fule 2(1)(o') r:r['thr: r.ules so far as the, samer is
inconsistent lvith section .]. It is i,r ,,r'cln scttlccl principler of'lanr ttiat
the Act is alrvays thc crt:ator r.rr rrrc rLrrcs r.c" rures are ,r,wa.ys
framed by virtue of therc being a provis;ion in thr: Act rvith ;regard
to framing of'rures" since trris projccL has not bee, completr:d
wil.:hin the paranteters of lalv, it ltalls l,rritl_rin thet catel;ory o1[ on_
going project for which reglstration a:; per the, requiremernt of
ser:tion 3 (1) is required arrd Prr:ccr_,rJings for non_registrartion
unrler sL.cti(ln 59 ,cf the Act ma-y bc jniti;rtccl.

F'Ilt' Mere aLpply'ing for grant r:rf occupation certificate t.r: threcompete:nt author,ity doer; not er:empts the project f*onrthe catr:gor.y of ,on_going 
;rroier:trs,.

19''rhe' atrlplic;rti0n lbr issuancc of (:),-'cu[)an(]y certifiir:atr-r: strall he
m,l'ed in the prescribed fb.m anc[ acr:ompaniercl by. tht=
documents mentionecl in sub-coci c, 4.10( 1j of the the
cocle[herein after, the codeJ. 'I'hc saicr section is reprocrucecl
tlelc,w:

Secti on 4," 1 0 : O ccu p at i o rtr C e rt ilti c a te
"(1) E'very per.son whct rntenrl.s lt.t t,,r.t'rrr;,y,suc.h r.,r buildi,tT r:.trpatt th,ere'of shctll oitply, lbr th;, ot.t-.tt,t):tLion certilicat-i,, ,,,,
[''orm ,b',R-lV(A,l or t]ll-il/(t]), whrr lt .rl,,trl; be occr.,mpc,nie,C b1,
c,e,tifico,te:; in relev,,t I:ornt t:tlt l, t., l) or flll-l/(.2) dul1,
.stigned,lty the Arc.h,itet.t und/ or ilt( l n.(.),utL,et.ond otorlg t+,itt,
followlng documents:
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(i) L)etctil of sanc'ti'nurtre vtorttt-iors fr.rnt the appr,ved
lituildiing plans, if ctryt in the l.tnlltli,r), ,,,i,t11, si,qned by ,fheowner, ,Architect ontr Iinllirccr (ir, Lrtrtpiete c,mstretio,
clraw"ings ar as-buirL rriawi,ngs , r*t.r1 wirh c,mtrtretto,
c:ertiftic'ate ,l'rom -.Architect ./.s l)r.,t l:ornt IIR_Vt (iii.t
Photop,raph:; oI fronL, .sirlc, r t,or .sc.titt;, ii.s, j.t-ont anr:.1 r.e:are'levatic, o/ the builtlinp shull ,t .,titrrtitte,cl ctlon,r4, witl.rphotogrttphs of esscnLtal arca,s lttii,l ,,,, ttuLs and shaft.:; Ji.ontthe ro'c,f top" An un-editable c(.tmp(t(.!. Ltisc/ DVD/ any oth,er
electronic media containi,yT a,tl ph,Lc,grraphs shall a,lsc,be
submit,led. (iv) Completion t.:erti.fi(:(7t.t'frorn Bt,re*tu oJ
E'nerg1-y Efficiency (BIit:) Cr:yLi,rjE,11 t:1c:,rgy Auditor lbrinstallation of Roor-to,o sorar f'htst, r,ctrLoic F,,twer prr:.tnt in
accorclonce to order:;/ policie,s rs.s,r:,r/ by.the Re,netwoL,le
Energ:;v Depttrtment from titne tt) r nne. (v) Cc,,mpletion
Certit',icate from HARIIDA or tlu,r,?ct, of F;neirg-v ,fficie,n::y
(BEII) ]ertified Enero-v, Aucritor ri't, rorstructing buirctingt in
accarotonce to the pr,vision ol E.LI)(., ,r,,herev,rlr appl,i(:al)te
(v,i) Nct Objection 

^C.ertific.at,e 
(N0t:), ttf tir.. safety ol-'bt,ildirry1

from ,:ancerrted ChieJ l;ire 0[J'i,::c,i ,,, .,,, olfictlr ctnth,c,n:,:ecl
.for the purpose.

(2)) N'o own€r/ appltcunt sltull ot( t.l.).\, t)r. ollr.tw, atU/ oil\0r
,,erso, t,o occupy netw bLtilcltnq or pt,r.t: t)l , new butldinu.r
ott)t pt)rtion whatso.vetr, until :Euch ,ttutltrina,or part the:,ttof
,ho.s b,een cer,lified. by the (:on1,pete,ttL A,uihort,t_y rtr b"y, an.y
oJ'ficer ttuttho,.ized by him tn rt.h,is br,h'U as having" lte,en
completecl in ac:cordance w,ith i.h0 perr\ission grrnlerzt ,,\d
on ')ccupation certiJicate' has rteen ,;s:Lrecr in [;r:rnt t)t?r/ti
11 

1tw 
ev e r, C o nt p et e n t. il u th o r i ry, fi,) (t.l 11,! 1; 11 s et e k c o m,c o s. i t i o r.t

charge,:; of cortpounclable t,tt)l(.,ttions whic:l:,h a,re
compottttclable ltefore t'ssuanCe titf For,tn )lJRl/ll. Furt.,her, ilite
r'voter, sewer and etrec'triciLy c'.nn,?cttrtr,, be rerers;ed tlnr-vatlter issutonce of saicl oCrl)].tcttrrtp r:grtific:cte by 1,1:)
Competent Authority

(3_,1 7'he 'Occ'utrtatiott (.'e,rLtf ic.t.tta, ,,lt:r;t lt, ts.sued ,n the lt,:;i.E
of pa ro r,, eters men ti o n erl be I ow,.

(i) Mir",rrn,m 250/a 1,,f' totar pet tri.\siLtrt, gt't)un(r coverrg,e,
exc:ludin17 ttncillory zone:, sholl L.te cs;;entiol ,fsr lijsLtr? o,t
occupotio, certific,t.e (r:xce,r:t fiir i ndLrst riot buirdings:1t fitrthe'firs,l tirne or as spr:ctf iecl l:y Lht: 0itvt:t.nrnent:

Prctvide'd, in case oJ're'sidentittr prot.tr.r ti, tni,intunt s0gl,i cy,, thet
total permissiltle qrounrr covertlre, shrir be essentior t|. Lte
c)nstructerl tct obtain oCcup,rion r:erLi/'icote, whetre tt,e

I

| (.rrrnplainr No. 1ti39 of Z01l)
I
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habitcrble room, a kittlterr rrr.ttl ti
Su b m ittecl b u i I d i ng, i s t. r t rrt yt I t, t t: tl

,(ii) '1"he debris and rutbttislt
c o n s t r u c t i o rt h a s b e e n c r e o r e rl 1l,,iri,, r'.i" " rlrlt " 

t 
r, r!, Zi o 

t 

! ri,surroundings"

1'4) .t\f'ter receipt of o ppriccttiort, r.h r, (,,t,pettent Aurhrtrityshall comnrunicot_e in vtriting utithttt ti0 rtcty,s, his decist,o,
J.br grcrnt/ refusal of such per,,nls.si., f ,rLr occ:Ltpation oJ, l:htzLruilding in ltorm frR'vil. y'he ['-r,z;:-1i.sti:r .srtuil be main,atin,ecr
as spe,iJied in code-4,8 /br Lnornt:.rinrlQ rec{)rd in r.espier:t of
O cc u y,tcr t i o n C e rt ifi c a Le.

(5) ry ,o communtccttion is r,.:cerv,er:.r firnt the compete,ntAuth,rit-v within 60 rro.vs tl'subntittrrt,tl trtr: ,ppricatit.tn Jbr"Occulc,tlion CerLificate,,, tht, ow,t1(t,t. t\ l)(,t.tnitted to oc.c,,Dybuildtng, considering, rleetrned i.r.\Ltu lt( (, ol ,0t:cuf.totittn
certifttcote" and the applic.ctt,torl lior.nt t.!li ll/ 1:,11 or,An; tV,yA1slhall oc.t o.s "Ot:c.r,rpt.ttion 0t,r tiJrt.ut.,,. 

' 
ltowever, l.t\ecom()ete,t authoritV t,cty c:hec'1,: [.ht: t:t.l'trotl.\. mar)te lty ,lhe

ownetr crnd take suitable action.,,

3'4. A^:; pter the provi,sia,ns of'ab,t,e,-rrte,rt,rtned sectic,,n <1,1(,, ,{.
the cc'de, the,"e are certcrin statuto,t^y .rttrntcrrities thrt ctre, tobe contpried with befttrt' the s'Ltbtt',irsst'c;, o]'- aptprict;,tiort .[itrgr'ont o,f occttptttion certiJic'att,t it'rtt: LtLt,.,st.s.,tgnif,icar,,ce,is
given to the 'no-oLtJection t.ert,tf i:.a tt:, Jr,:,rn' the, Jirede,part:,ment (,:lctuse vi of sectictt*t.l0 ot' Lh. Otde). Th,ou17hthe appli:ati0n lbr the grctnt a,.f ot:t.;tpttLior, t:ertlifttt.:al.e/
t:_omp,le'tion certificot.e, hcts been ntctctt, ltt Llte ,espottde,ttt on;7.7.10.;,'016 itstz[' llow,r:vr:r, the t\tO(. frctrn t,\e ,t',,rptlepartme,nt w,es obtcttqed ti:ty lltr: l,t.t)1t1tt t'()41 i6.',,",j.2,117;r.
,rherec!-,f1g,", tthe oc(ul.tcltio, c,t:,r.ttt lti tt rl . rr,(r.t rec,eivec! {.)il
t)'il'0.2()17 ancl ihe r-ot,tpr.t,ron it)r'Lrf t,,,Lr' wo:; eratltc)t:.i t:.r.,
13,12.i'01,?. T'hus, as tlte reqursitr: r,tr,,r..t,;,,ent (N0ii(. oJ,thg fi,n,tdepart,rnent) was noL submttLecl ul1;p.51 tt;tllt aptrtlicatiott, thrt

ttp,olicc,tto,n f'or issuai1ctl, of occultot:.irin t.:rt1f.ics,ts (:apnctI 
tl.tt:said ta tbe, comtrtlete,. 'l-here is no rrtrtlttttaLlstlity, rtf tleernt.rtl

occup0ti,n certificattz rcrouse 5 :tf .st.,r:ttt,, a.1(i of-r:htz c,i.tcrtt,li, case oj' deJ'icient,optpricatior,,rtr)rit).rtion not b,,eirn,1a t,
p.rescriL:re'd form, applicution not,c.c,r,St,Lniecl L,_V pre,.scil,ihe,a,
d o r: u m e n ts a r w i t h o u t m e e ti n ct t h e p r e r e,l u i.e ti t e,ftl 1- a p p,l v i r,t Efc.tr occ't:t,otttion certtfl( ctte. incr-tntltlett) r:tppli6,17[1oy7 i:\ 1a
application in eyes of luw.

Page 23 r.:t 47
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20" Rule 4 [S) of the rules had been rcfcrrccl by
thr: obligatjion to regisrLer the proj1,.61 w.ith thr:

Rergulatory'rtuthority rruould onl,y full o. thc promoter if the grant
of occupation certifir:ate or pirLrt thcrr:of is refused by ttre
competent authority, wl'rcthcr rlrr or. ,a[icr :]1.AT.20.[7. The s;rid
rule is reproduced belol,r,:

"Rt:l,re 4: Additionor criscros:ur-t: br l.rrontoters .for on_goin,ctr
pr0iec:ts
(5.) A prorect wht're (tn ap[)rt.rLt(.tt] t.tttdt?t rLtre 1(, of the,Haryana Devero!-tntenr and RetquraIiort ol rjrb,an A.rea Rure:s;,
191t6 rtr under sub-cod_e 4.10 or tnt: tluryona ,guil,crirt17 code,
2017, as the case ma)/ be, is m,:.ttle ta the competent Authoritv,
on L)r before publicotion of ,l.h,e:;(? rules lsut th,z tTr,tnt oS 1_,oit
c' o nt p l e ti o n / co m p l e, t i o tl t) t t d 0 r th e,r l ct rlt ct n a D ev et l o Tt nt e n t" tt n dReau,lation of IJrbon Are,:t ilLrt,r,,:;, l9Zt5 or ctcc,]tpatiotl
certt.icate, part t.hererl', untrer surt code 4,10 oJ- ths psrya,,
Building Code 2Lt1 ,2, as the L.(.t.\i() tTtg\r be, is ret_fu:;,td ,by thrzContpetlent AuthoritV, wh,.:t,t.rt:r lief-rtre, t)t1 or ,1,ter
31.1r7'2017.the pronto[:er"shctri t'tut,e,ro rrtuke ctn opptr,161..t{iOrl ,t_othe Haryttna !'reor [;,'stut.:ts Rt::qrrrtrtorv,,4,r.ttttr:trit),, forreei:,;trntit'tn of the I.tt-r)JCr.-.t .',i vyr, t,ti,t titt, :V rloV-s of ret::a,ip1' ,x,r
camlTtunicatictn oJ's.r;c.h telitsc,i l,y Ll, _ r,1,pt,,.r.,115.,,

21' The applicartirltt ol'occuprrrtion certifir:atr: I'or the build*r.s \,^r.arr; not
rejelcted on or after 31"0j'.20-17,, hor,v.e\i(lr, it rryas; onlv,qraltecjl on
27.10.2016 'The author;ity,is of thc irie,uv that merrely apprlripg ro'
occtLlpation certificate ot: perrt thcreol- r,vilt not aLrrsolve thre

respondent/'builrcer from his 0bligirl.ions unrler [he [{E]lli\
pro,i,isions. l\,s; rstated abovc, thc hjC)r., o,f thc fire clepar[ment r,vals

recellved only' on 18.09.201",t arcl Lhis clelayecl the g.a.I r:f
ocr:upation r:ertificatc. I'hrrs, nrcr.r, ;rpltlying for occLtpiltion
certificate will not absoriir: thc pronrr.,ti:r lr.orn his c,bligations.

the respondent that

Haryana Real ersti,rte

/.\l ,n, r/-\n,1 r

trUl(UL:l(,4|V
i-
] t.rrrrrl',1,rrrrt No. 1t5.19 of 201(.)
I __--__l
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lrindings on the rerief sought try,rre c.nrprainant

lli.I. Regarding DpC and interesr

22"In the present c0mplaint, thc Corn]-rlair-ra.t ir.rtencJ to co,nt,i,uer with
th13 proiect rand ilre SCCkirtg clclay Pos;sri:ssi,n charges as prcl,ridlecl
unLder the proviso to r;ci:tion rB[r) ot trrr. A_.t. sec. 1B[1)proviso
reilds as uncler.

"Secti'am 78: - Return of amournt and compensation
1B(1). ,tf the promoter loils to ::ontpl(,ta ,r rs i:tnahle to give
posses:sion o]- an apttrLmenl, plr.tt, :tr itt, tl,:ltn.t1,

Proviote'd that wher,z an or,tol'tr:e cr,es nt)t i,,te,d ta
w,ithdrout from the proje,ct, he shc.rl,! be l.tqicl, b,y,the 1),ra,ntart2r,intere!;tftor every ntctnth 0l'dt:!t|.,, ,.tll lL,, ,it(t tt((l t;ttg over tli.t:lle
po.t.set;s/on, of su(h t (t Lt us moy, lLa l)t.t,\.ttl)t,tl.

23' clar-rse lz.1 of the apartrncnt LrLn,r.rr .rgr.,,crrenf prrlr,,ides time
pelriod frcr hilnding ovcr of prssc:;si., ilncl thc sanle rLs rr,,p;loducerl

below:

cIauset il2, comptettio, and co^struc.tio,n ond posses,:siorr

"12'1 \'he construc'tior, of the A,0'rt,,netrtt i.s propos.d t!.o rlte
(":o,mpl'e,t?a by the 0vttner.s/,Cotr.t,otlti,,,v.,rLhit; .iti l.thirty stx)
month:;1'plus 6 rnonths grrc€ sterrotr) f .ttr, r.rte crttte or::;ta,rt
ttf',qrou'nd lloor ''ool sltrrt ttr rrte 1t1,1itr 11r111 tt)w()r {bLt1.:";tn.r7 jin whic't\ t,he hookintl is rttorle, eLrb,,6,il L; tiptr:ll,,payr,neri,t [4t
thet Allotte'e{s) oJ-.\ore pri(e, sr0t',tp tttLtrt,t;rr)(r other (:hrlr.ctr,::;
due ctncl payaLtre or-'r.ttt'triti,t1 t. r'.t,ttt(,t,r ,t)r(t.t) ttppricabt,et,r.t,
himT' htzrT them ttntl7, {)t- (t.\ riL i}iiirittr:ti tt\ Lhe, C)wn,e,r:;/.
Compan:y', oncl .subJttt't ttt .[ori".r ]),)uJrt rt t, l;t^ottisiot.ts. 

.t-he

po,sess,ion of the Atrtortrnent sltut,l ,ttrtyvt:,t,t:t., ,be oJfererl onl.y
atter the Branri af c'o,n7tletion,/ 1ls6.LtStqtt,i,,tp 6erflificaye ft-ornthe {'ompetent Authorrtyt. !1.1 r.he.vr,,!_.,rftrtlure on the l.tartof the Allottee(s) Lt,t t.ctl<e ov(,t i,the /)rri.se.t.s,on of the

(;.
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'4parrlrnent alrott-e,r to hint/ he,r th.,, tt,rLrti,90 r'nirre,ty)
doys f,rvry the dote ol ofier,f-nr.s.st ;strt, l,;, the Awners,/
()omp,cry1y, the All,ttet(s) .shull ltr:,t,ultlr,to pay t\ohltng
t:hara,e's @ li.s. S per sq lt (Rs !.t,ii / ,,tt \,,lts1 qf.the Saleable
tlrea {.rer month f or Lht, t,tttite l)1rtttt ttf sticl.t dela..V. 

,l.htz

.tlllottee('s):;hall hav,e to pa-t, 111s 14crtnLenunce f.ahanlles
,(along w,ith ,interest an delayeo, pc,1tr111211t) /ro,rn the due clute
,b efo re ta ki n17 ov e r p a "r s e ss i o n.,,

2'+' At the outset it is relc.vant to conrr.r.r.r.rt ,. the preset
clLause oF the agreennent whr:,rein Lhe. l)rlssessiorl
sutljecte'd to all kinds ,of terr-rs ilnc[ cr:rrcritirns of this

--
i (.rrrrrlrl,r rrr r-!_L, of ZO.t9 

I

possessirSn

has be,::n

agreement
anri the cortrplainant nr:t bcing in dcf;,rLriLt rrrrcler anr/ provisio,.,s of
these agreernlents and ,contplianc'c nrith .rll lrrovisiorrs, formalrtir:s
ancil documentation as prcscribrccl try, thc pr.'moter. .l"he 

drafting
of"t.his Claus;e ancr incclrporation of sLrc.h conditions are not onry
Vagueand uncertain brut So heilyill, lo;lclgcl in tavor.f the
promoter and against the allottec that c\,rcn a sing;le rde[,ault by, chLe

allottee in lulfilling I'or"malitic:; anrl cloc.u mentarions etc as
prescribed by thr: pr0mot.er mi,ry, nral<r. thr,: possr3ssion c:l:;L1se,

irrellevant firr lhe purposc of allottr::c

for ltrandirg roVer ilossession lr)scr,; its n.

clf such clauser rn thc l)ul,,cr,:i agrc:.,nr[,nt

rnd rhe commil,mc,nt r:l;lte

,..irrr rn91. Tl're inccrrporat lor:

lrr the prorn,r:tttr is just tir

but t,cr signr on: [he

eviade the liaLbility towarcls tirncl,,,de 11,,,-,r.\, of.sub,.iect unit anLci [r:r

deprive t'he aLllclttee of his right ac(:rrLrrnrj aftcr rlela'yz in pr:s:res;srori

This is just t.o cornmen[ as to ho,,ri r-hc builcler Lras misuser:tr hi:s

dominant pos;ition ancl clrafti:d s;urr:h n:rsclrievous {:,lause in tht:
agreement anrl the allottee is left'yit.lt nc, ,p[icln
dottr:d lines"
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215"Admissibirity of grace period: 'r'hc prrrrrter hils proposed tr:
h;rnd over the possession of tjrt.: sairl unit within periocl of 36
rn,r:nths fro,rn the date of start of consl-ructirir-r of the ground flr:,or
rorof 5lp5 of that particular tourcr-. In thc pr.csent c,rnpraint, r.he
date of start Of constrttction of thr,groLlncl floor roof slab of tourer
c';ln which the apartntent unit i:; Ioc:rtr:cl has heen t.aken frorn t,he
dernand notice crated 08.11 .20-.12;rs tlrc cii,rnand ,w;rs raised on
start Of constructiott of' ground f'loor r-cr,il slab" It isr further
prr:vided in agrer:mcnt that prornotcr shail irc entitlec[ t, a Elrace
period ol six month:;. Since []rr.,graci.perrod asr<erl is for
unqualified reason, thLus, this pt,:r-iorl shalrL be gr.altecl .6 the
responrcent:;. '[herefori:, [he duc clatc of hanrling o\i er possessicln
connes out to be 08.05j2016. Accor-dingly, this grac,.r i:rerrrpd of srx
mornths be ail.ra7scr to trre promor-r:r-;rt this st.rgt_..

26' Adrnissibility of deray' possession chargcs at prr,r5sriSecr rat.e
of interest: l'he cornplattiant is ser:l<ing dt,iirv poriserssion chargers
at simple intr:rest. IIorr c,,,cr., [)l.t)\,,ijri Lr. ,r,. []r)r) .l [] ,pr,:virie:; Ihat
wltelre an allOttee docs nr:)t intenr:i Lrl i^",itlrclran,frorr the pro;erct,
he r';hall be paid, by the prornoter-, intercst for ever),, monl.h ,f
delay, till the handing ovcr of poi;.s3ssion, arI such rate ;ls mav,be
pres;cribe'd aLnd it has bcert presclilrr-:ci unclc.r rule 1li of the rules.
The samr: has beerr reproduced ils undr:r:

Rule 1.5i. Prescribed rttte of interesr- lLrrovis, to set:tio^
12, seclion 78 an(t sub-secti,n (,r:) o,cr sultsection {7,) of
ser:tion 1'9J
"For thct purpose, of ltrttvtsrt t() \(,( [;ot)
suh'-sections t4!.) anrl ('i) of st:ttrrtri l:),

i .:' .t,( t!.ton lB; una
tl,t ,rtl.eresl. arl. ttte
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rate prescrt'bed" shuil be the.s'tttte rlrtrth.of rncria highes.trnarlTinol cost of'lenctin,q r ote ,,/,)/..;
provided that in cuse,the Stotc ,anr<,f'rtttrttt ntargi,tar costof len'cring.rate (MCt.R) i.s not ,irt use, tL srttr, be repr,ced b.vsuch benchntark le,nding rcttes witich tlte SrutLr: Bank o,f tnrlio
ma-v 

'tix from time to ri,tr: ritr r.n,:rin,c1 t() Lrl(' ,q(,uerar prbric",,

27 'T'he Iergisl;rt'ure in its wi.sclon r rn thc sLrborclin;lter le,gisiatir:n
under rule 15 of the rulcs has clct-crrriin.rl Lhe prescribed rate of
interest. The rate of irrtcrcst so d,:tcrrninccl by the legislatu.re, is
reasonable and if the s;aicl rLrle is follow'r:cl to award the intererst, it
w,ill ensure uniform practice in allthc cascs.

2[]. consequently, as per website o[, the Statc l]anr.: .f hrdia i.8.,

.h"!-tlp_s-/_,lls-b-'i,r;rQ,in, the m,arginal corst of Ie.ncling rate Iin shor.t, MCL,RJ
as; 0n date i.r:", 13.08.2t)):,1 is 7..1 00t0. ircr:orcringr1,, ttrre prr:sr:rrberd
ratt,: of interrest vvill bt-'margir-rirl c:rsr.,f l.ncliniq ratc +zr:,/,;t 1.e.,

9)300/0.

29. Rate of int*rest to be paid [r]r complainant fbr del:ry, irr
matr<ing payrnents: 'l'he definitiorr rcf r:crnt ,interest, 

us derfinLecl

uncler section 2(za) of the Act prol,iclers that the rarte of inte,rr:s;t
chargeatrle Irc* the ailottee by thc prc,rnoLer, in carse,rf derz;rul.,
sh;all be equal to the ratc ol'intcres;t r,v'lrich ihr-. pronaoter:;hillll bc:

lialble to pay the allottee, ir.r casc of ,r-le,faurlt.'l'he relevant section is
re;lrodur:ed lbr:lowr

"(i:a) "tn'l.erest" nreotr i thl rutt,s of t)rt:-,t (:\r r)tt,1t(.t br6, b-y thetprctmoter or the ollol,l,t,t:, tts Lht: (.; ts(: ntuv l)(,
EX,planol..ion. -,-[:or tl,t_, lturpo,(,ttf iltlc r,/ ili rr
(i) the rttte of'tnLt:rt:st cltatllt'ulislt: l'ti.)nt t.h,z allgtLtt,e,b.y
the pro.rnoter, in casr: ol tlt:fuurt,:;hr:rtrbt,,-,t1uur ttt the rare oJ'interest which the pr ornott:t .sito,tl bt, ltubtc Lo pray S11s
allctttee, in case of deJ,Lutt.
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(ii) the interest paycrb,te by t he pr.rtr,Ler to th,allottee shcril be li^ont thr:, rrotr, ,:ht, p,,t,r'r,,t,,,. r.eceivecr thetaffioufit or onv pot.t tltt,rettl ttll (,ttc tltr;!a tl;r, ;1 
,11111,rt 

t)r p,st-1_t.here'ctf Gna, inLcrt:st litt,rr,on i.: tgl,;,t1,tlt:ti . ttr :: the int(?resitpayable by the ctrtortec rtt rrt;, |)t.ot,ti()[(]t srt,,,r r)e Jrctrn thedate tthe allottee rlefuults ut l)(,.yD)etlt to Lltr, l.tr,trttoter.tiil thedate ,it is pald;,'

30" "fherefbre, interest onr thc dcla,,, paymcnt.s lr^om the contplainant
shilll be chLarged at thc prcs;cr.ibcrl ratt: i.e., l::t.]71or, by.the
respondentT'prornoter which is s;rmc as rs .rcing gr;lnted to the
colnpl;rinanLt in case of cl.rayccr por,;se:;sio. char,ges.

G,'II. whether the respondent is jusrified frlr charging GIircharges?

3l' The connplainant has sotrght the relict.th.rI rhc rieniancl qua G5i'tr"

sha:ll be revclked. As p13t.thr'l clo,:trtrnt,llts f)ut on recorr:1, the fin;rl
dernand nor[ice dated 1ii.1a.2017. f,hr: re:jp(]nd(:nr hils raiserl a
denrrancl of [ls. 3s,s74/- at the rart. of irls. 23.19 ple. sq. ft. as vA.f
charges. No clemand,:rs llcr G:jt!'ha:; br:crl reris,::d. Thu:;, th:e
authority cern r,nlv adjucricatc o. Lrrc, ircicrcrrr:e of levlring of \rA,r
changes,

32' Clar-lse 3i'1 of'tl^te BBA, lt'hr-:t'ci, thr,{rr.r1111-,1',i..rnt a6Jre,ed to pay,anr,,
ta>1,/6|1s;ges lnr:lucling a;r1,t'rcslr jrrci:lcr.r,:tc r,l t:rx as ma./ be lr:r,,ier:X

by r[he Governmernt o1' tlarya nzrf ri-.p1rp1t1t11[ Aurthorityf Ceptral
Governn'lent, even if it is r.t-.trospe:tiVr.r irr cf.fect as ;Lnd rt,[ren
dentanderd b1' the responclcnt on tht-: supu-arc;a of the flaLt with,out,
any rlemur and prr:test.'r'h. craus;c ii.1 of thc AtsA is reproducecr
belorru:
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"Cleuse Jl _ Taxes

3'i' 7'he Totar .rarr pricr: rs r:xc,ru,rve ol rtil tas.es. ,The
Allottee(s:) sholt puy all lJoL,er,tiLn(?t.,, rh,,,,11,,.r, r,tes, toxes
etc'., incruding but not rtmrtt,ct, to ,,rue ,rirred .rax 

(,,1,1i,),Service T'ax, [,et,ies, Cess et,:. l,l/ht:ther let,iecl pow,, r-tr" i,rtfuture and made efJective 
. Jront ,:tr aftt:r the date ofallo,:,ment in pro,oorlion to t,he ore:r.r .f the st:tid apa.tntetnt.ln t,het €v€,t of any incre,.:;e in .suclt t.hct,.tJes or in t\he

eve,n,t af introdur:tion ot' ory/ ot:,lir:r,i lresl.t le,,_y,/ c,har,ges bythe 
.Governmt,,tr, (..(),tlt( l(,t.t ,lullt,t ;!tt,.s, ptlyttltlt:whe,lher ,prospectiva or rctt (.tsl).t tiv(, (t\t(,n oJietr th*

cronv,e_yance/ sore [)eecl hct,; ,br:r,n ,:^.r,, u rt,tr, thert trtetsetchor.ges/ revies shuil br: treott:.)(r us t.rnltuicr sure,pr,ice,rt,
the,ttpartrnenl , ond the 0w,ners:/ t.ornllttn, _shcrll Ltav,e; alien on the Apur.trrtt:nt of tlre ctlltttttt,,,t.) ttt r.s1.s1t12y1,t ofsut:l\ 1.figr,qsr. -l,the 

trllottee,(.\) Lln.let!t i/) / t,,pcj c,i,nli,m
that.,service tax shctil rte teviet:i 0r) (t)e,r-r, ,tstuilment r:.7s p€rthe s.ichedure of pa:yntent,s ontr in uilro,lrt,rtce with tt\eapptlicttble lews.,,

33i" e clear readillg of thc buvcr's ergr(lcnrcnt st.tes that. [axes; sh;rll
be payable;as; perthc grtvcrnnlent nrles a.s;rpyrlicable fnorn tirle [o
time' Taxes are levied as pcr gov'cnrrncnt nornrs arLrl rules;rrid is
le'riable in respect of rt:al (3statc prrric,c'ts as Der th* 61.verr:Lmr:,t
pcrlicies frorn tnme to tinrc .fhe liability to 1r,,ri,Vrt,l.b1, tlre bililderr
as lnrorks conl-ract.r has r-rcariy irr:cr sr.rLLr.rr [r,y the apex c*ur.t
in Nltls Larsen and Toubro Limit.ed Vs State oll K.arnatiaka
(2013) 46 PHT 269 (SC) vrherein ir vi/a.s herld[ that thr,r

builders,/dev'ellrrpers etc engag erJ i rr th c acrlivitir,:l; of thr::
co,strucLion of buildir:Lg, flat a ncil c,r, nrcrcial prrrprerties are
covered unclerr the dcfini[ion of ,vyor.l<s] 

contract,.anci are liabrlt,r

to pay sales tax as irc. applir..:r[rlc l,ws of thr:: siate. l"hr:,
pror,'isiotrs of IIar,gana'V1\T Act, 2i[)(,t3 l.hgr.ci.n after r,r.ferrerj ,as;

HVA'T Act) rrl'uv Haryan.:r \/aruc Arrcrcd '['rr rtrrrcs furtherr crarifrierd
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that the a[J]^eements entcrccr w,ith prospcctive buvers for saler of
constructed flats, apartmcnts, or 

't 
hcr buirdings by buirders

anrd/or der,'eropers arnou,t t. Iransfcr or proper.ty of SJoo,ds
inrrolved in the executitln ol-a wr:rks r:onIr';rc.t;lnd t]rus liable to be
subjected to VAI''.

34" llhere is nr: set percctttagc of consiclcr,rtron that can be ch;rrged
as HVAT from the trrr.os1tr:ctrvc l.tu,,,-,r. ilr:,lvcver., the issue of
paying H\rltT w'as scttled by the a,thor-itv in ther jLldgement
dated a4.crgt.z018 in complainr no. ,r9/20r8, titled aLs parrkash
Chand Arolhi vs. M/r; Pivotal Infras;tructure p't" Ltd. oli tiSe
I-[aryana Real Estate Rcgulator,,, ,4.uthority [)anr:hkula where rn
it' has bee'n observccll that thc possr:s;sion of the l1at in terrm r:f
fyryzer'S agreement \,,!,as rerqlrirr.:cl to lte deliverecl ern

1.10.2013 zrnd the incirlence r;,f Gri-r (.irnc i,to operation
therreafter on (,t1.07.',ZCtj7. rjo, the (,on)friainarrr! r:annot Lre

burdenerd to disctrargc a liabjlig,,ut,iriclr hari .rt:cr^uecl sr.;lely clue: tc
respondent's crwn fault in clcljvcrrngl tirlcly' prlsserssigp of the f-tar.

The relevant prrrtion of thc judgcrnent is; r-cpr'ducecl be]ow;

"8. 7-he comTtlainont hos tlten ct,.,c1u,::rl t.ltut lltt, resp,:rnden,l s
d_e.mand for G.9'l/V.4'.1't.hrtr,qt,s r.s Lrn,ius,ntfit:Ll lttr.two reqsr,tn,(i) the GS"f liobititl,, h,:rs occrLtt,tl lbr).r;;,tsa of r.ssp1,1,n4€nt,r
ovvn failure to hantlr,,v,t:r.Lhe posr;e.,i.!/o/l :)n Ittnt,ctnat (i,i,,l t,ht,:
ac'tttolli,A',r rate i5 l.(t.\12 in.str:crtl o,t l0/ [,,eittt,t r lutntecl b'ltt thrt
resipon0lctnt.'fhe ctuthoritl, on thi.r; pt;tnt tv,rll rtbst:rve thcit tltt:
possessi'c,n ol the llLrt trt it'ttrt ol ,t)Lt.\., t , ri(tt..en1()nt wr:.t.;
reqtutred to be tltltr ,(./.(,:i itti l.l(..) )t..i ot,Li ijjt tncitlenc.e t:.t.[
GST' carne intr.t ortt'r't'tritti tht'rett,t (1,1 11ti t) j , " -r 017. sc,,, Lt1t,
cornplclir,ant tort,ot ltt, lt,rtla,i:tl ttt t:,,.\, li(,..j : o lia,b,iltfy,
which hctd accruerl nlaly clLte tc. rt::..;p(.)r(lL,rL.i r,*n,1,atrlt,ir,,
delivering timely p.r.srr'.rs/o/? .J tt.,e ft,ttt. llt,,tlurtling V.,AT., the,
Auth o ri ry' w o u J d a tlv i st Lh ct t th et rc:s 1't, r; r,t., t .s h cr r-r co n su r t a
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servtce tax expert und will (otl\/t:v tc Lht: c.r;m.tlain,nl. theamoutlt wh,;ch hr: ts liuble to trtoi1,o.\ ,,ts1 tltt, ttt.Lual rate afvAT' 1r.ued by the Got,t:rnnerrt roi Lht, 1tt)t-t{){r t:.rrenclip,g r,lctrtthe d'eemed date o1 ollbr rl.1:to.i,scs.,;iori ;c., l(t ir)2013.,,
35. I'hre authoritl, is of thc vicw th;rt IIVi\ I' crur irc charged up_to the

deemed d;rte of posscsslon i.c., 0U i)5 ,l0lu and the defaulter
cannot tak.e advantalqe,of his; own \vrong by charging tlhe
complainanLt of taxes for the pr:rriod after 08.05.2016 till actual
offr:r of pos:session was; givcn [1:ji.l 0.2A17).

G.III. wtr.rether the respondernt in justificd in taking
maintenance crrarges rtrom the conrplainant/ aflo,ttr:efronn the date of offrrr of possession a,rc can the
respr^ondent compel th,e r:om;rlain antf allofl.ee to signa 10-year nraintenance 

^gr.eernent as conditio,nprecedent for handing over o f'the ;rossessi.n.
36" Maiintenance chilrgcs *sscnLiail,v crconrp;lss aLil the basic

infrastructu.r,s and anreaitics Iikc parr<s, e L.va[or.s, cfil€r;{cilr]v
exits, fire and safety, parking fiecirities, clrrffroil a'rL,as, anrl
cenl"ralllz c0ntrolled serv'iccs Iikc r::lcr:tricitl. ilncl lvarter am0,*,g
otlhers. Initiialll,, thLe Lrpl<ccp ol thr::s,: f ar:ilitir::s is the 1t_.sponsiltilit,y
of the buillen vrho coIects t].re maintenance fi:e f.orr thr.:

resi,dents. onr:er a resiclert's assor:iar-io, take,s s;hap,e, lhis duB, faris
upo;r1 them, and thcv;lrc ail.wr:cr to charrgr: or irrr[r[)rlLrce r]ew.
rulers for conLs;istentlv itrllrIrtr,'iltg llr(lilttcn,ilt( (,,. in tl.re absenc.: of,

an assoclatiorr ,,cr:r socit_rt,,,, thc br_rilcli-,1.i_oll1tueS to bc,in cl1argt,r

of maintenanc:e. Usualiy, ntaintcn;tncc f c,,_,s are chargr:ld on per flai.
or per SC[u?r'ie I'eet basis. []ommon iarca nraintcnanc* c.hargers orr
the cr'ther han,cl accoLlnts f'or thc nr;,rinLur,rncc charges th.rt buil6er

1.639 of 201.9
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incurs wlrLile rnaintaining thc []l.ol
shifted to alssociation ol o\,\/l.tct.s.

r,,l't ltt f or-c the liabiliqr glets

:i7 ' A quick gtriance at thc provisio,s of thc r\ct *ay rre taken in this
respect to trhe respons;irririty of the pronrrtcr- or pr.ojelct developer
fbn providing anrl mair.taining css;cnti;rl ancl common s;ervices at a
reirsonabre,:har51e pa),abrc by tr.rc flaL pur-crr;rsers tiil the time the
co-operatir,,e housing sclcicty or R\,{/A is for.nt.cl.

] Sect 1t: F"unctlons ancl Dirtrcs 01 rhe i sc,,r l(.) iirlirts anrl l)ulres of the
; Promoter
i - 

."...".". .{lo[:rc:r
i---.-..,._
i

llSe:ction 11(1t)[d) sratL.5 rlrar iher !jt'c:tiun I 9 ( o.) s[a tes that ever,v

irllclrcc, r,r,lrrr has (3nf(lred int0 an
larplrccrncni lrlr salr,: to take ;ln

aprart ncnt, plot or lbuilding ais ihe
(a.i(, ntilv Llt, un(ler. S(],Jtion 13lt ,

sh,rll bu r:,sprons i:ler to m;lke

I

llrromoter shilll be rcsponr)iblc fr;r

rrCCCls:jar_\, p.t \ ments in t:h,e mantle,r

;i11r,.i ,,r'llrrr-L tl-Lc iinne ;rs speciiiecl :rr

tlrc s,ri,.1 ,rr1.t'crnent fr.tr ,saie ancl s,l-rall

fl,i/ :11 lhr :tr', r1tcr t !rne a.nCl plar:r:. thr.,

:ir,,'t' ) ,1, r.i,grst-attcn chrrH(,:i

rltr,ttir- 1t.r I taxes; , vi,ilter un,,l l

cllclrr,:it), chargrls, rnalntenancc,

cha lgcs, 1I-ou ncl re,:rt, and .,t,h., I

Lth:ttgr-'s, tI.t nv

i Sect.ion 11[ .)1'g) srares

providing ,anrl maint;rining Lhc

elsrsential services, on r.c;isonable

c:hrilrges" till thr: taking ovcr ol tltc
nnaintenance nI thr: pr.olr:r:t by thc

ass;ocia[ion ot t]re allottecs;

ljc'cl.ior- 1!)( Z) :;tates

:;h rll l.rr,rr.tltit,to pay

tllat tite allottree,

interest, at such
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1-i,ntit f*- liinJ-., rr,,, physic;rl

grossession of the real es;tatc projc.ct

trc the allottt:e: or the associ:rlions ol
allottees, as the case m;tv bc, whir.ir

he has coll,ected l,rom tlrc allouccs,
for the pa),.meltt ol oLrtgoings;

[including land cosL, gr oLrnrl r.cn t

rnunicipal or other ltri..lj tilxcs,

charges for \'! .r I (' t' ol'

electricity, maintenaitr.c charges,

includ ing rnrtrtgage loa n a n cl

jnterest orl rnortgages or olher
encumLrrances and suci.r other
liabilities payable

;rufhoril.ies, banks;

ins;titutions, rryhich

lhe proiectl:

to c<tDrp-lCtcnt

anrl l'inanr:ial

;rrc -elated to

Proviso to ljection lt(1)(Sl sr;rtcs

provided that vyherc alt\. grrorloler

ferils to pa:/ .rll ,.)r iln.,, ot thc

outgoing;s collected bv hirrr f,r.om the

allottees or any liabilit_v, ln,)rtgagL.

loan and interr:st ihercon bcfbre

transferring th e real cst;ttc pt.o;CCt

to such alloltt:r:s, or'.hc ;,rssoci.rfion

of tlhe allotterls, ,rs lhc r.tst, ntav ltc,

Lhe prornoier sirali continirl to Itc

liabtte, evcn atf[er thc tr.ansli:r of r,ltc
property, to pa,/ such orrtgoiryls irni.1

ratt'.rs rrr.ri hc pr:es,:r.ib,ecl, f,r,l ,ny
rJclav rn ptr.yment l:o,nzards; i:lny

itI]lor]nt or charges fo he paid urliden

s;ub-s;cctton ( (r]

Slrr-'tir)ri l()liJl Start:e_q [hat [h,::

o5j g.r'l.r(] ris lri ihC;,rll0tfee under,;;t"ri:,-

is,:l(.l.ion (6) and the lr;lbii tl,tor,vards

tt:tl'rr:st []iltJt,- sui-r-sc,Cft()n (7 j inai,

b3 t'cdi ccd rvhert rnur:ualiy ilgree(C lo
br.ltrvt:rtn titc promotter and suclr

-lltol.ttt,'.

I

)

)
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il,."rl cli,rt.i, -lr any, to thr:

z;Luthority olr person to nhom thclr
are payabler and be liablc firr tho

cost of any legal procccrlrrrgs rvh rt.i.r

nnay be t;a ken t:hcrclirr h_,1 sLtch

authority 0r person.

38. l-he relevant crausc' of ,raintcnain.. crr,lrgcs r-cprorlurc,ed below:

Clouste 1 9, Mai n ten a nce
"79.1 The prolect :;o tlevelopetl :;hall ,t:e ntuirtLctrned by tht:Ownetr.sT' Compan-y, either bS,,lltep.tst:lves rtr" thra,ug,rt aMaintenanc. Agency cr,lt,inLt,d Lty lt,ct ()ty11,1.,1r,7 Compan1,
u,ntiI the,o:r., is tt.rrnsft,r.red/,s:;i,r4ne,u,Lo LIte,,.ssot:icttio, of
A p a r t m e n t a w n e r s a s h e r e i n c$i e r'm e,.n t i 0 n r: cr . -r. 

h e tu r r:t tt t: t: ( s: )agree'tro exetcute the Moint€fi(1u(.().trqret:ntent or puy thentaintenonce chor.cles to litt, ,)tvtlt,t.s;.,, (.ont,tcan-V/,
fulainlle,qttnCe Aqent..,,, f ront ttra ,ltt tt,ttl tssLit o'l le,tt(.r t.t,[ a.ffer
Jbr po:;::ession by lh L, ( tw, rtt,r.\:,/ r., t tt i;u rt \

Thre reading 0f the abovc crausc sholv:; trrat the ilnroLlr:lt to,warris

rnaintenanr:er charges lreing clcr-ranclecl b' thc pronrotsr shall be

ultiltized tovvards thc upL:ce-p anrl nr;irnturr,rnr:c of .he project, irts

conlmon areas, utiritic:;, c.c[ripmcrrt instailccj in t.ht,r bi-rirrlinlq anrd

such other facirities fornring part of rhc pr.oJe(:rt. .[}|re, 
nrairrtenance

of t'he project [s essctltial to cnlo'v thc Ir.r.sic facilitie:,s grr.ovicjed irr

the project bry the prOnrotcr. T'hr,r-r:,firrc l,r,r.rirc prr:,vicli.g ghes,:,:

esrsential services, thc promotcr r,t,oulrl bc rcquired t*: maintai,

sufficient funds with him. In ordcr to rncct these expenses, thcr
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demand of the pr.ontolcr l.ariscri on t irr: allot.tee to pay

ntaintenalce chargcs c;tnnot bt-r :;:ricl t, Irt' rirrr r:i,rsonatlle, howe,uer.

the period rcurhhot be rr.r.:rsonirbrre.,r- 1,1 rrst rricd.

39' Thus, the authority is of the vicvr, that thc rcsponde;nt is entitred

to collect rnaint.enanr;c chargc:s ;ts frcr tlt,:, buyerr,:; agreement

exrecuted b,eltween thc parties. Hr:rnzcvcr., thc peniod for whjch

mzlintenanr:r: chargcs rs revierj srroLrrrj rroI he artritrary a,d

unliustified. l{eeping in vrern, thc f,rr:l.s lrbrrvr,, ti)c authoritl, cleerns

fit that the respondcnt is rig,ht in c,rr:rrrding coinrmon area

rnraintenanr:e charges at the rate prcscribe:ci therr.ri, at the timr: of

olfr:r of possession in vjt:rv ol, thcr juclgnrcnts lsupra) I{or,\,,ever,

the responrlent shalr nor dema,cr t.her mair-rtcnerncr3 chargres for

rnolre than one [1') yc;lr front thr. ;,r]loLtr:c.

40 ol consideration of' tlt. clocLrr:rr.rrrs lr' rrl.rirlc o*l rer:orciL anrl

subrniss'lons macle: by [hc ltarttcs 
'r]qar(lrrrpi 

i.-lntrariention as pre i-

prrclri5i6ps rrf the AcL, thc ar_rthoriL.v- is satisfied that the,

I'esipr6l6lgnt is in contra,,,cntion of thc sr:ction 11[,lJ(aJ of,ther lrcl

by not hancling .vcr trrosscssion brz thc, cirr. d,te, as per thr.:

ag.eement' []y'virtuc of crausc 12.1 of t]:c l\Br\ that \/i/as exec:uteci
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b(:tween the partics on 08.1i 20i2, l)os.scssion 0f the said unit

was to be rlelivered w'ithitt a periocl of'.i6 rn,lnths frorn the datr.r of

start ,f g.ound rool' slab of thc particul;rr tower in which the

b.okingis rnade, which is t.owcr (. in this c,s;e..r.he d;rrte of starrrof

ground ro,f slab of t-hc constructionr ir;rs bccn [akern from the

demand noticel rcttcr or) r)age i'4,{'th. c,r,pl,rint i.e.,0g.11 .zarl.
T'hus, the clue diltc ol posscssir:n is c;rjctri.itccl fr,rn the date of

dermand ol' notice. 'r'hr: rcsponclent-[ruirder h.id c,ainred a grace

peniod of 6 months for rrnqualificrc ncasons. lt is fur.ther provided

in agree'ment that prornotcr shail r_rr: r:,ntitrcci to a fJrace periorl of

six months' Siince the gracc pericrci r,rskecl is f'c,r-LrnLQLralifiecl reas;on,

thrus, this period shall bc plrantcil to Il-rc r-r.sprndenrts. Therefbre,

ther due di;rte of harrrlin;i o\/c,r- r)i:)s1;(,ssro..crmes out to Lle

08.05.2016. Accorclingry, this EJrilLrc per-ioc1 of si:x rnontrrs Lre

alllowed to the pr.moter at this stagc.'['hus, ers rar as; grace F,er'od

is c,oncernecl, the samc rs; allowcrl fi:rr [hc r.c;rsons quoted abovr.l.

Therefore ther due datc of possr:s:;ior.r con.re :; orrl. be 0u.05,20 r6. In

the present case, thc cornplainan[ ,,,t,;.rs ,lf'frtrgcl pgsst,lssion by the

res;prondent on lri.l02r:)j7. 'l'hc.[rthr,.iti is; of the consiclererl

I

tt.
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view that there is cle ray on thc par"t of th.: rcsponrJent to otffer,

physicar pr:ssess;ion oI thc ailotteci unit Lo thc complainant as rper

the terrns and conclitions of ths ,{llr\ cl:rtcd 1',t.06.20[1 execurted

bertween thLel parties.

41" section 19(-L0J of the,\ct otlligatc,s thc allorLt,c to tilke possession

of the subject u,it within 2 monrths f'rom thc date of receipt of

occupation r:ertificate. I, the prescnt compraint, ther occupation

ce.tificilte'/vas granted b.rr the competcr-rt authorty r:nL 09. l0.zaL7.

Ho'wever, t..he responcrcrt ofJ'c.r:cr thr-r p'sserssiort rof the unit in
question to the complainant onl,,, ,r)n l..l.l0 2017, s. it .an be= said

thrat the cr:mplainant r,t.ttr]C 1,.) l<rrt_r,,r, ;,rItr_irrl the oc:Cupati0n

cerrtificate onllr upon the ciate of olfcr of pos.scssion. l'henefclre, in

the inte.rest of naturar justrce, hc shour,c trc gi vn,2 r,,6[[5,tinie

frorn the dlzrte of ofler of poss.ssirn. ,r.hese ,a months,of

reas;onable tinre is beinEi givcn tr.r thc, conrlrlainanrLt l.reeping rn

rnind that ev.en aftcr intirnatior. ,t)[, ])os5gqqi,,,-] pr:rctically the,;r

hav(: to arra nge a rot or' ro;1rr-;trr.:; rnrr r.t-,rlrrisitel docLlnnL,nts

lncluding but not iinrited to tnspc'c1.iorr ol thr: r:ompliltely finisherl

unit but this; is subjcct r-o that th., unit bcing handerl over at thr:r
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i r,r,rrrlrl;r r rr L -,:lg:_llrxrr9.]

abit;rlllc crtrrditir:n. Il. is further

r c:hru'g(.s shall be payahle from

)8 01 20 l ,tr till ther expir"y c,f Z

posscssion 
{' 1 3. 1 0.2!.01 7) which

4'2.1\r.:cordingly', thel non-compriarc,: of, thc rrarrrclate contarned in

section 11('41[aJ read with section 1i]( r) ,t tht_.r\ct o. the part of

th'r: responrdent is established. As suclr rlrt r:onrplainant is eltrtjed

to delay p0:;session cltarges at 1l'0sr;ri[rc.rl r-;rtc of the interesf (a)

9':ii1 0/a p.a' w"e.f, 08.0:;.2016 tiri r|x.12'..201 j, :,rs }ler provislons of

section 18(U of thc Act read with nulr:: I 5 of thc r.ulers,

H" Directions of the authority

4il. FIr-:nce, ther authority hr:reby Iri:t:;rscs; rhis orcler.;rncl issur:rs the

fcrllow'ing clirections unrlcr sci.tion '-17 ol tl-rc,r\ct to ensu.e

cclrr:rpliance f,lf obligatiorts c.lst Lif )on tlrt' l)ronrotgr as pr:r the

function entrusterl to tl-rc ;iuthorir,y rncl,:r- scct.ion ,34,[fl]:

time of tal.:ing possession is ir.r h

clarified that the dcl,ry, tr-ro.sscs:;ior

the due daLte of posl;cssion i.r.r. (

months from the dat-c o[ offer ot-

cclmes out to be 13.12.2017.

The, responrient irs clirectccl to p;,ry, [hc

rater i.e" 9.30 o/o per annurn for c\i/cr.V

amount paicl by the cornplainant [r,orr

rnturcst at the prescriberd

nronth ol' delav on thLe

ritro d;.rLc clf ;:ross;ession i"re.
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iii.

013.05.20115 till 1,3.12.2:.01 7 i.c. cxpr ry

r:f'fer of possession (1 3. 10.2 017).

'[re arrears of such irtcresI ilccrurcd f roi-,

I3i;"11.291i, shall be paicl by the pr.onr,ltcr. 1' the

period of 90 days fronr clatc ol' this or.,lcr as; pL,r

ru,[es"

(;( l rr, ,.',,_19.l:lj!l[j

t:rf'2 ntonths from the datr,: of

08,05.2016 rill

allottee within a

rule [6(2) of the

iii. T'he complainant is clir.ct.cl to .r,rkc thc oLrtstandirg pay,ments

including V'l\l[' charges; till 08,0!;.'./.016, iI an_v,, t, the nesponclernt

alo,ngr,r,ith prrescribed rat_c of intr::rr:st i.c,, ecluiterble iintr:rest which

has; to be pard by both thc parti,.ls in casr. of.fzr.ilure onL tlleir

rr:spectlve parts.

TJht': respondent i:; righl in clcrnancrling rn;rntcrr,rnr:e r:harges,,it the

raLtes'pnescriLred in the [;Lrycr's ,:rgir(]er')lent ,rr- lire tirnc. of olffer of

possesslot"l" Howevel', thc r"cS}_io11rlg111 slraLl not clernanr:jl ttre

rnaintenancr: charges f'or morc th,, 
'nc 

ycar. fl.om the allottele.

v' The responclr:nt shall not. chargc arrlyt.[ring from the complarinsnt

wirich is not the part oI Lhe irLryr.:r 'ri agrccrnr-:r-rt. 'fhLr: rg'sponr-lent

shall not cla.itn holding cirargcs ['r'c,nr lhc cornplainarpt/alloti:ee aLt

any poirtt ol'timc o\/ct'r .rltcr bt:rrg 1l;rrt ,)f thc btrilcler buver,rs

iv
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agreement as per lerw scttlcd b1, J1,rn,blc Srrprcme (.lourrt in civil

appeal nos;. 386 4-3s89 /2020 decided on 1 4.1,2.2020.

/114. ComplairrLt stands dis;ltosccl of.

4t5. File be corrsigned to r-cgis[ry.

(Sarillir Kurmar)
N{ember

(.r, rrul, ,,r No tfii:lllf]

(\rijay Kumar"Goyal)
Nlermber

l{aryana ]Real Estate Regulatory Authority, (i,rugr.ar.
lDated: 13 08"2021

Page 411 of ,Il

DELL
Typewritten Text
Judgement uploaded on 30.11.2021.




