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BEFORE THE HENVENA REAL ESTATE REGUTATORY
AUTHORITY, GURUGMM

Complaint no. z 6686 of 2Ol9
First date of hearing : 11.03.2020
Date of decision : 14.09.2021

t. Varun Kumar
2. Mrs. Promila
Address:- House no.2345, Civil Lines, Iagadhri,
Yamuna Nagar, Haryana-1 3500 Complainants

M/s Parkwood Infrastru
Address:- 1001,
Nehru Place, New Respondent

CORAM:
Shri Samir
Shri Vijay Kum

APPEARANCE:
Shri Saurabh Mish
Shri Venket Rao

Member
Member

the complainants
for the respondent

1. The present ibmplaint dated 1,3.01..2020 has been filed by the

complainants/allottees under section 31 of the Real Estate

(Regr.rlation and Development) Act, 201,6 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ l{r-rle s, ?,0L7 (in short, the Rules) for violation of

section 11[4)[aJ of the Act'wherein it is inter alia prescribed

that the protnoter shall be responsible for all oblil;ations,

responsibilities aud fttnctions under the provision of the Act or
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A.

2.

Complaint No. 6686 of 2019

the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

Unit and proiect related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, delay period, if any, have been

detailed in the following tabular form:

S.No. Heads Information

1. Project nanre and lr

I l'

"Parkwood Westend",

Sector-92, Gurugram

2. Project arca 1,4.t25 acres

3. Nature of ttre project rResidential Group
iHouiing Colony

4. DTCP license no.

status

and \ rlidity
=53 

of 2010 dated

L!-97.20L0 valid upto

'a9'i,07.2018

5. Name of licensee Smt. Devki and 4 others

6. RERA Registered/ not registered Registered vide no. L6 ol

20!B dated 19.01.2018

valid upto 31..12.20L9

7. Occupatibn Certificate fl*\ &
,r.S .,'

, 
:l, -__

Not received

B. Unit no. E-203,2nd floor, Tower-
E

9. Unit measuring L495 sq. ft.

10. Date of execution of flat buyer's
agreement

3L.08.20L2

[Page 51 ofthe
complaint)

11. Date of allctment letter 23.07.2010
(Annexure C-2, page 50
of the complaint)
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Facts of

The complai

complaint:

[i) The complainan

B.

3.

complainr No. 6686 of 2019

missions in the

t the representatives of

the respondent had first approached Ms. Neha Agarwal

(original,'allotteeJ in tlle month of' |une-fuly 2010 and

credentidls'of gioup houSing scheme of residential flats

viz 'Parkwood, Westend' Sector 92, Gurgaon, were

explained to him [hereinafter'Parkwood project'). It was

further assured to the complainants that they ltave

already obtainecl the legal title ancl necessary

permissions/ sanctions from the competent authoritv for

Construction linked
payment plan

Payment plan

Rs.33,09,100/-

[As per applicant ledger,
page 93 ofthe
complaint)

Total Sale consideration

Rs.33,08,900/-
(As per applicant ledger,
page 93 ofthe
complaint)

Total amount paid by the
complainants

31.08.2015Due date of delivcry
possession as per

(As per clause 28

2 months 24ng over possesslo---o---- r-
.2021.
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Complaint No. 6686 of 20L9

developmen! corrstruction, and marketing etc of the

project land that the project land is free from any kind of

dispute. '[n pursuance of the promises made in the

allotnrent letter dated 23.07.2010 the original allottee

started making the payment to the respondent in terms of

the construction-linked payment schedule. That the

respondent took

complainants the

money without informing the

project land fro

yet to obtain rights to the

and also concealed that

they were issions/sanctions

construction and

ma ng substantial

including the

cornplai ndent ostensibly

entered into e original landowners

and acq

t executed

later.

(ii) That the respondent had already promised to hand over

the possession of the apartment within 3 years period

rnrith 6-month grace period from the date of allotment i.e.

23.07.201,0. Ho',vever, the respondent surreptitiously

mentionecl in claus e 28 of the flat buyer's agreement that

possession of the apartment will be handed over within
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36 months from the date of signing of the agreement i.e.

31.08.2012.\t is ho'uvever, submitted that the said clause

is not binding upon the complainants because the entire

flat buyer's agl'eement was one-sided, and the

complainants werc not given sufficient time to go through

the same and that clause 28 was surreptitiously

introduced and was against the promise made earlier.

(iii) That despite making payment upfront as desired by the

responclent, the ,rrponaunt did not fulfil its part of the

bargain/ obligation and there was considerable delay in

construc-tion of the project. ht this manner the

complainants have already paid about B0% of the agreed

price. It is pertinent to note that the respondent has not

made any further demand for payment since then. That

the complainants had tried, on several occasions, to find

out the status of completion of project from the

respondent. However, no satisfactory reply could be

received. The respondent had completely failed to explain

the cause of the delay in completing the project and

handing o\rer the posse.ssion to the complainants. Even

though the complainants have not received any response

from the respondent, it has come to knorn, that several

other allottees in the same project have received some

information front the respondent regarding the delay. In

I)age 5 of '26
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law for any fls1r,

of more than 5 years.

the project within time. The project thus still remains far

fiom completion. The respondent is illegally enjoying the

money that it has received from the cornplainants, ancl

other similarly situatecl flat buyers, and is not interestecl

in completing the project.

(v) That the respondent has always rnisled the complainants

regarding the project. In the beginning the respondent

Page 6 of26
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one such letter the responclent has attributed the delay to

the on-going litigation with the landowners. However, in

another letter written to another allottee in the sarne

project, the respondent has attributed the delay in

completion of the project to the market condition of the

real estate industry and lacklustre in tertn of growth in

prices and sales. Thus, the respondent is giving contrary

reasons and is bei evasive about the state of

not be believed or trustedaffairs. Tlre

at all. No

of these

submitted that none

in the

(iv) '[hat in e apartment has

not been till date despite an
&

excesslve an

Furthe attitude of the

respo ut completion of
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had projected to the complainants that they had all the

requisite title and permission from the concerned

authority for development of the project. In lieu of the

stated projection the complainants had agreed for

booking the flat vide allotment letter dated 23.07.20t0

and had made initial payments. However, it later came to

the knowledge of the lainants and the comPlainants

that the respo the title on the Project

land in 2011.- the agreement for

developm tered into bY the

respo fact is clear from

012 itself. In thisthe flat

manner and lured the

complain making paYments

facts. The saidthereto bY

misrepresentation amounts to unfair practice u/s 7 of

RIIRA, 201,6.

[vi) The respondent has not invoked any force majeure

circumstances nor has attributed the delay on any

genuine reason. The responclent has not cven cared to

inform the complainants regarding the delay despite the

complainants having written several letters and emails to

the respondent to that effect. That in tet'ms of the

allotment letter datect 23.07.2010, the respondent was

I

;reprcsenting t

ch later in 2011-
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liable to hand over the possession of the apartment to the

complainants rvithin 3 years and 6 months from the date

of the allotment letter i.e., by 23.01,.2014. However, tlte

respondent has failed to do the same till date, which is a

delay of more than 5 years. [{ence the respondent is liable

to pay interest on the payments made by the

complainants at 1,0.65V0 per annum or at a rate that this

hon'ble Authority deerns fit.

(vii) That the,agreement is a one-sided document favourittg

respondent much to the detriment of complainants. That

complainants were coerced to sign the buyer's agreement

since payment of large amounts of money had already

been made by cornplainants to respondent prior to the

execution of the buyer's agreement. Similar one-sided

agreements have lleen rejected by courts time and again

and as such the respondent catrnot rely upon the

provisions of the said agreement artd demand any more

future payments from complainants when respoltclent

has itself failed to complete the construction within time.

(viii) T'hat thc promotet's of the respondent have indulged in

unfair practices in relation to the present project and

hence the registration of the respondent is liable to be

revoked in terms of the mandate of section 7 of the Acr.
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C.

4.

Complaint No. 6686 of 20L9

The respondent had made false promises at the time of

execution of the agreement knowing fully

Relief sought by the complainants:

The complainants have filed the present compliant for seeking

following relief:

ti) Direct the respondent to hatrdover the possession of the

apartment along w'ith rest 10.65o/o p.a.

5. On the date of h ity explained to the

respondent/promote ntravention as alleged to

havebeen com 7t(4) (a) of theAct

to plead guil

Reply by

The respon

grounds.

on the following

i. That ting applications of

pros also commenced

the wor required license

for d.$fe!t,:or illi 
, 
ploject from the requisite

authorid.'Theteaftef vafious prospective buyers like the

complainants approached the and entered into flat

buyers' agreement' for purchasing the 'flat' 'alithin the

project at the specified and agreed terms and conditions.

That the respondent rnade huge payments to the seller/s,

despite repeated requests nobody turned for claiming the

balance payment and thus certain disputes and

D.

6.

the respondent started
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differences arose inter se among them for a part of the

total land involved. The respondent served a legal notice

dated 24.01.2011 upon the sellers and called upon them

to fulfil the terms of the Sale deed/s. As no response was

received from the sellers and left with no remedy, the

respondent was forced to invoke the arbitration clause

and file a petition under Section 9 of the Arbitration and

Conciliation Act, L99S,,,titled "Parl<wood Vs. Brahm

Prakash & g7s.t',"|4tiii.:|,:,,:P, ; 74 of 20L7 before the

Additional District iudge, Grlrgaon which was decided in

favour of the resporrdent. Vide the said order, the Seller/s

were restrai'ned from alienating the land ancl from

creating any third-party rights and any other

encumbrance and the respondent was directed to

prepare and deposit a fixed deposit Receipt fherein after

referred to as "FDR") from a nationalisecl bank for a

period of six months for the amount equivalent to balance

sale consicleration payable by it. Copy of the Order clated

22.1,1,.2011 passed in petition under Section 9 of the

Arbitration and Conciliation Act, 1996 titled " Parkwood

Vs, Brahm Prakash & )rs." Arb. Pet. L4 of 201-1 is annexed

herewith as Annexure R1. In compliance to the Order,

the respondent deposited an FDR of Rs.2,30,00,000/- and

kept renewing the same from time to time.

ii. That against the sairl order dated 22.1,1.2011, the seller/s

riled an appeal titled "Brahm Prakash & Ot's Vs.

Parkwood Infrastructure Pvt Ltd", F.A.O No. 560 of

2OL2before the Hon'ble High Court of Punjab & tlaryana.

Page 10 of26



HARERA
GU11UGl?AM

The same'r/as dismissed vide order dated 0t.02.20t2.

That asthe seller/s were dilly dallying in handing over the

possession of the land, the respondent was again

constrainecl to file a petition under Section 11 of the

'Arbitration and Conciliation Act, t996 titled as

"Parl<utood Infrastructure Private Limited Vs. Brahm

Prakash & Ors, Arb. Case No. 32 of ZOLZ before the

Hon'ble High Court,.Qfli Punjab & Haryana seeking

Complaint No. 6686 of 2019

an arbitrator. The same wi

2.08.2073. Ms. Manju Goel

r r.r t -t- --rl-^ l:

i ii.

appointed as the sole arbitrator for the disputes inter-se

the respondent and sellers/s.

That undeterred, the seller/s filed a suit for pertnanent

injunction along with an interim application under o

XXXIX Rule 1 and 2, CPC titled as "Brahm Prakash lL )rs Vs

Parkwood In.frastrucfite Pvt. Ltd" Surf No, 133 of

20Llbefore leartted C.J., Gurgaon. Vide order dated

21.07.2011, first the interim application was dismissed
*r, ;q 

r

and thefiafter.r-vjde'opdef dated 22.Lt.2011, the appeal
t^ .^*.* "'"; *'* ffi '' {

against jthelit?:u1"-1t ,3.lto 
dismi;se"] ,Py ,n. Ld. A.D.l,

Gurgaon. Bding,iggrieved, the sellers filed a civil revision

u/s L 15, CPC titled as " Brahm Prakash & Ors Vs. Porkwood

Infrastructure Pvt. Ltd;' C.R. No 637 of 20LZ before the

hon'ble high .ou,lt of Punjab & Haryana wherein vide

order dated tO.OZi..ZOt2 the respondent was directed not

to raiSe construction over the part of land in dispute. That

thereafter, a court of competent jurisdiction partitioned

the land in dispute vide order of partition dated
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16.05.2013. An appeal preferred against it by the Seller/s

before the Assistant Collector First Grade, Gurgaon was

dismissed vide order dated 23.08.201,2 and then a

revision against it by the Sellers/s before the

Commissioner Gurgaon Division, Gurgaon was also

dismissed vide order dated 04.04.201.3 and then a

revision petition was filed by the Seller/s before the

Financial commissioner, Haryana was also dismissed

rride order dated 29:05,:20\3.

iv. That finally the selleris arrd the respondent entered into

a settlement whereupon an agreement dated 19.05.20L5

!1/as executecl inte.-t. thurrr, which was duly recorded by

and on the basis of which the learned sole arbitrator rvvas

pleased to pass an award on 02.06.201s,That in terms of

the award dated 02.06.2015, the seller/s were to perform

certain acts on their part, i.e. they were to pay the

respondent a sum of Rs.L,50,00,000/- along with interest

and they were to rrithdraw various litigations against the

respondent. However, it is pertinent to ncte that the

seller/s have failed miserably to comply with their part of

the directions and the respondent was constrained to

issue a letter dated 30.!2.2016, calling upon them to

cornply vvith thei| part of the directions as per award

dated 02.06.2015. The seller/s chose to keep mttm atrd

the respondeut is yet to hear anything from thern and it

seents that they are not r,r,illing to perform their part. and

the respondent is left with no other option than to go for

further Iitigation.

Complaint No. 6686 of 2079
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v. That all the above categorically show that the respondent

has always been and continuously been taking

appropriate steps at its own cost without putting any add-

on burden upon the complainants in terms of Clause

z8tb)(ii) of the flat buyers agreement wherein it is

categorically stated that if the opposite party "........ is not

in a position to hand over the possessfon of the Flat, then.,.

At its sole discretion ghgllenge the validity, applicability

and/or efficacy srttffd Rub, Order or Notification

by moving the opd,ffi.ir, r-qlt courts, tribunal(s) ond /or

the land for the past B years because of which the timely

completion of the project was scuttled and the same was

due to circumstances beyond the power and control of the

respondent and for which no malafide can be attributed

to it. It is a matter of fact that despite all the difficulties,

the respondent is still continuing to pay hefty fees

towards renewals of all the licenses, permissions,

approvals, sanctions, clearances required for building,

construction and development of the project from various

Page 13 of26
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governmental authorities at its own cost and expense

without charging anything extra from the complainants

or any other allottee for that matter as it has been

constrained to per-force seek extension of all the above

reQuisites and continue paying hefty amounts qua them

with the respective departments so that the project can

be comPleted at the earliest.

viii. That from the above, i-f is very clear that the seller/s

turned dishonest and kept instituting one after the other

cases. The sante caused'the respondent to be always

embroiled in unwarratrted litigation for which it kept

incurring extremely substantial expeuditure, more so

when the project was of a very large scale and was

interconnected with each other and it was on going and

was involving huge funds and multiple recourses an

account of all at the same point of time. Further, the

license obtained by the respondent from the '[own and

tment and all the subsequentCountrY Planning DePar

approvals *ereiare always time bound for a limited

period otrly and they had to be renewed by paying the

renewal fees after the lapse of the prescrihed peliod' 'Ihe

respondent rvas at all times fighting against time as it had

its back against the wall. All the costs and expenses have

always been borne by the respondent on its own and that

none of allottees including the complainants have evel'

been chargecl anything extra beyond the terms of the flat

buyer,s agreement at any stage or time whatsoever.
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ix. That furthermore due to an order passed by the Punjab

and Haryana High court, a NOC had to be sought from

HIIDA for u.sage of recycled water rnrhich caused the water

supply to be disruptecl for almost 82 clays which caused

turther delay in completion of the project'

x. That coupled with all the above, the respondent has taken

a huge hit due to the on-going econotnic meltdown and

consequent financial crisis and recession in the market.

Despite thereof, t has always been

cliligentty making iiit$tie-$i1t6 to continue with the

construction ahd completion of the project- and 
'n:. ":

going lit in completion of the

project. nt has comPleted as manY as six
Hr vrvve' --r -----

towers with-270 flats, '

7. Copies of all the documents have been filed anri placed on

recor.d. The agthenticity is rtot in dispute. Hettce, the complaint

catr b e decided on tr'q iaSit,nr*r' tses undi sp uted do cuments

lurisdiction

The authori

reasons given belo'w.

E.I Territorial i urisrliction

9. As per notification no. tlg2/201,7-1TCP dated t4.l?,:201-7

:

issued by Tovyn and country Planning Departmetrt, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all ptlrpose with otfices

Conrplaint No. 6686 of 2019
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situated in Gurugrant. In the present case, the project in

question is situated within the planning area of Gurugram

District, therefore this atrthority has completed territorial

jurisdiction to deal with tlte present complaint'

E.II Subiect Inatter iurisdiction

10. The authority has complete jurisdiction to decide the

complaint regarding non pliance of obligations bY the

promoter as Per Pro on 11(4)(a) of the Act

leaving aside com is to be decided bY the

adjudicating o plainants at a later

stage.

F. Findings of raised by the

respon

11. Wirh by the

followingpromoter/develo

issues:

respondent that the respondent has entered into as many

as ten sale deecls with different sellers and bought land

for development a group housing society under the name

of ,,Parkwood westencl" at sector 92.lt is pleaded by the

respondent, tirat a dispute arose between the respondent

and the previous owner of the land beneath the project

which led to rcierring tlte rnatter to arbitration. Though

Fage 16 of26
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award in this regard was passed on 22.1'1..2011. That

against the said order d.atecl 22,L!.20\1, the seller filed an

appeal titled as "Brahma Prakash and others Vs.

Parkwood tnfrastructure Pvt. Ltd., F.A.O No. 560 of 2012

before the Hon'ble High Court of Punjab and Haryana and

same was dismissed vide order dated 0L.02.2012. This

was not the end of litigation, and the possession of the

land was not delivered which led to filling of a petition
.,,

under section 11 of the Aibitra,ti.,ol and Conciliation Act,
-: ": 'l*. ' 'r'r -

1,996 before the Ho,,'616 ,Higtr Court of Punjab and
- "I l:' 'r'lrl I'"

Haryana. The sgr-tI ,= rvig;;41[9*.d vjde order dated

02.08.2013 and'tn-6 niC'tter, was referred for arbitration
1l ;.1i s ' :gg,t. 

,. 
,,',ii

inter-se betwE6n the respondent and selleis/s. Even the
I :i;

litigation *t[l*i$:rdto t:.at land -* 
:,f.1 

blfore the civil

court as wel'i,,Hi the revenue court wli;nultimately got

dismissed oni0{p_!.2013 ahd,29.05.7013 respectively.

Though, finally the respondent as well as the seller
'l

entered into a settlemd'irt on='=t9l'05.2015 pleased to pass
. ,,: l i

an award on 02.06.2Q.,!5 btlt th*e same wasialso not acted

upon. Due to.all these factors the respondent cotttented

with various other orders passed by the Hon'ble National

Green Tribunal [NGT), High Court of Punjab and Haryana

as well as D'['CP the constrttction of the project could not

be completed, and it led to slow down. So, keeping in all

these things th complainants are not entitled to any delay

possession charges from the respondent.
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13. But the plea of the complainants are otherwise, that the

complainants bookeC unit in the project of the

respondent on thc basis of advertisement in the various

newspaper as well as brochure by paying substantial

amount and the same leci to issue of letter of allotment on

23.07.201,0. Even builder buyer's agreement dated

31.08.2012 between the complainants and the

respondent was also executed setting terms and

condition of allotrnent, payment dimension of the allotted

unit and due clate of hanclover tlle possession of tlte unit.

Neither at the time of allotment letter nor at the time of

execution of builder buyer's agreement the respondent

disclosed the factum of litigation belween them and the

seller pending at various forums. When there is clear

stipulation in the builder buyer's agreement with regard

to title of the land beneath the project belonging to the

respondent then they cannot take plea of litigation

between them and the previous owner in order to make

act a case for delay in completion of the project and

avoiding to payment of delay possession charges.

1.4. The authoriff haS fone through the various documeuts

placed on the file. The Directorate of Town and Countty

Planning, issued a license llo. 53 of 20L0 dated

L0.07.201p valid upto Og.O7.zOtB, the registration of the

project with the authority under section 4 of the Act,20L6

it is possible if the condition mentioned sub-clause

(zxl)(A) and (B) with regard to legal title to the land on

I'age 18 of 26
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which the development was proposed along with legally

valid documents with authentication of such title, if such

land is owned by another person and same the land is free

from all encumbrances thcn as per the provision of

section 11 [4) that the responsibiliry of the promoter,

with respect to the structural defect or any other defect

for such period as is referred to in sub- section (3) of

section 14, shall continue ey.,,q4"after the conveyance deed

of all the apartments, plots or buildings, as the case may

be, to thc allottees a It is not disputed that

either at the time of allotment or execution of builder

buyer's agreement dated 31.08.2012 or at the time of

endorsement:,,, lfavout''.of the allottee.:, They were

with the conr$.'tr\rptton, of the proje urir]g the interim

period, then how [hey, raised various dgmands against the
+

.::; .,nh,t I ll l ii,a 'i ii i
complainant3,. Itofieatr3 the'Compla'inantS vt ere left in the

dark and was forced to part away his hard-earned money

as the project was going at slow speed/stoppage of

construction due to pendency of litigation. The

respondent canuot blow and cold in the same breath and

take a piea that they could not complete the construction

due to pendency of litigation between them and the seller

ancl various other orcler pa:;serl by the National Green

Complaint No. 6686 of 2()t9

endorsemenqr,,, lfavour,'.of the allottee.:, They were,i" ... ,- , ,

informed abbpplhe pend nc! of,litig,ati6n fuittr regard to

title beneath =ihe,, prd'ject fiy the respondent. It is the

version in tE;' reply that litigation witfr the seller

commencecl in fanuaryr*}}1,l and which continue even
-.h r , :1: ;l.- :r; rrr - ..t

beyond 02.06.2015 if th'e'respofl'dent could not continue

Page 19 cf26
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15.

Tribunal [NGT), High court with regard to extraction of

ground water and economic slowdown. So, keeping ip all

these facts the respondent cannot take a plea that the

complainants are not entitled to delay possession charges

as pleaded by them.

Findings on the relief sought by the complainants

Relief sought by the comPlainants:

[i] Direct the over the possession of the

apartrnent along 10.65% p.a.

L6. In the present co ts intends to continue

with the proj on charges as

provided u ) of the Act. Sec.

1B(1.) provi

1B(1). tf
posses.sion

Provided that

from theproject, hg

every montlq of delc

at such iate as maY

nt (in short,

agreernent) provides for handing over of possession and is

reprocluced below:
,,28 POSSESSION

a) Time of handing over the possession

That subject to terms of this clause and subiect to the FLA'|

ALLTTTEE (S) hoving complied with all the terms and

conditions of this Agreement and not being in default urtder any

of the provisions of this Agreentent and Jurther subiect to

io ntpliance with all provi;ions, fornnlities, registrutiort of' sale
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At the outset it is

possession clause of

has been subjected to a
' 

"'$"'agreement. The draftin

such conditions are not only vague and uncertain but so

heavily loaded ir
I rit

in favour of the promoter and against the

allottee that even a single default by the allottee in fulfilling

Conrplaint No. 6686 of 201,9

deed, documentationt, paymur, o7 otl qmounts due and,payable
to the DEVEL)PER by the FLAT ALL7TEE(S) under this
agreement- etc., o.s prescribed by the DEVEL7\ER, the
DEVEL}PER proposes to lrund over the possession of the FLAT
within a period of thirty six (36) months front the date of signing
of this Agreement. If houtever understood between the parties
that the;rossession of various Block/Tower comprised in the
complex as also the various common facilities planned therein
shall be ready & complete in phases and will be handed over to
the Allotee of dffirent Block/Towers as and when completed.

formalities and documentations etc. as prescribed by the

promoter may ntake the possession clause irrelevant for the

purpose of allottee and the commitment date for handing over

possession loses its meaning. The incorporation of such clause

in the buyer's agreement by the promoter is just to evade the

liability towards timely delivery of subject unit and to deprive

the allottee oihil right aicruing after delay in possession. This

is just to comment as to how the builder has misused his

dominant position ancl drafted such ntischievous clause in the

agreement and the allottee is left with no option but to sign on

the doted lines. As per above mentioned clause, the opposite

parties failed to deliver the possession even after receiving the

substantial amount from the complainants.

relevant to comment on the preset

lent wherein the possession

ds pf terms and conditions of this

clause aud incorporation of
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Admissibility of delay possession charges at prescribed

rate of interest: Proviso to section LB provides that where an

allottee does not intend to withdraw from the project, he shall

be paid, by the promoter, interest for every month of delay, till

the handing over of possession, at such rate as may be

prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has beeti reproduced as under:

Rule 15, Prescribed rate,-o.f interest' [Proviso to section
TZ,section 78 and sub'ieqli..9n:("!) and subsection (7) of
section 791 ;t ^)*;.,{; 

r:'

(1) For the purpose ofproilso to section L2; section 18; and
sub-sections (4)frtiiitllfl!)t'o. f'',, ection 79, the "interest at the
rate prescyliy,la" lltqtt be the State Bank of India highest
marginal cast of lending rate +2%0:

Provided Lhat i.n casd'"the State Bank of India
lllul gallullivvJu vJ \*9ttqtrra'\'t vve ltatvutu 'tt vevt 'w

shall be replaced hy such benchmar-k lending ra.tes

whitn the State Bank of India may lix from time to timewhitlr the State Bank of India mt

for lilhding to'the general public.
r t . ,It9. The legislature in its wisdom in the $ubordinate legislation

under the provision of rule L5 of the rules, has determined the

prescribed rate of interest. The rate of interest so determined

by the legislature, is reasonable and if the said rule is followed

to award the interest, it will ensure uniform practice [n all the

CASCS.

20. Taking the caSe from another angle, the complainants-

allottees was entitled to the delayed possession

charges/interest only at the rate of Rs.5/- per sq. ft. per month

of the super area as per clause 30 [a) of the bttyer's agreement

for the periocl of such delay; whereas, as per clause 31(b) of

the buyer's agreement, the promoter was entitled to interest

@ lTo/o per annum compounded quarterly on the amottnt due

as mentioned in the notice for possession from the dr"re date till

ma use, it

laage22 of 26
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date of the payment. 'rhe functions of the authority are to

safeguard the interest of the aggrieved person, may be the

allottee or the promoter. l'he rights of the parties are to be

balanced and must be equitable. The promoter cannot be

allowed to take undue advantage of his dominate position and

to exploit the needs of the home buyers. This authority is duty

bound to take into consideration the legislative intent i.e., to

protect the interest of thg-,,,.en1umers/allottees in the real

estate sector. The clausesioi.the buyer's agreement entered,; i4

into between the paiJiies are one-sided, unfair and

unreasonable with respect'+to"the grant of interest for delayed
.,*{,4 .possession. There are various other clauses in the buyer's

-"i ;. :;,: . ' i.: r

agreement wlich give sweeping powers to the promoter to

cancel the allotnient and'forfeit the amount paid. Thus, the
IT

terms and cb.fr,, iA,C#a ofithe=buyer-;s agreement are ex-facie
-*.". "" Il., jj -, - fl_one-sided, unfgi.r hnd tinreasonable, and the same shall

constitute the hni6i-q',i7aqg=,:$ractice on the part of rhe

promoter.'fhese typlltaiiiii^i"rrory rerms and conditions
,;

of the buyer's'aSfegment*ritt not be final and binding.

Consequently.- as ipql r,lebsite- of the State Bank of India i.e.,

https://sbi.cb.in, ihe imarginal cost of lending rate (in short,

MCLR) as on date i.e., 74.09.2021 is 7.300/o. Accordingly, the

prescribed rate of interest rryill be marginal cost of lending rate

'r2o/o i.e.,9.30o/o.

Rate of interest equally chargeable to the allottee in case

of default in payment:- l'he definition of term 'interest' as

defined under section Z(za) of the Act provides that the rate of

interest chargeable from the allottee by the promoter, in case

22.
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of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

"(za) "interest" means the rates of interest payable by the

promoter or tlte allottee, as the case may be.

Explanation. --For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the

allottee, in case of default;
(ii)

ed, and the interest
payable by the.

23.
the date it is Paid;"

Therefore, interest on the d
:l{ i i rrr

complainantff;X$atl Ue charged at the'.prescribed rate i.e.,

9.30o/o by th''b;,y,F$pondeili/piomoter whieh,'is the same as is

payments from the

being granted to the complainants in case of delayed

possession charges.

24. On consideration of the clocuments available on record and

submissions made by both the parties it is the failure of the

buyer's agreement dated 31.08.2012 to hand over the

possession within the stipulated period. The due date of

possession comes out 31.08.2015. Accordingly, the non-

compliance of the mandate contained in section 1l(4)[a) read

with section 18t1l of the Act on the part of the respondent is

established. In the present case, the project Parkwood

Westend is registered vide registration uo. 16 of 201-8 dated

19.01,.2.018 -which nas valicl upto 31,.0t2.2019. However, the

project is incomplete as on date. It needs extension under
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section 7.3 of the RERA Act 2016. However, it has been stated

at bar by the counsel for the respondent that they shall move

the case for grant of funds under Swami fund from

government of India. The project is complete upto 70o/0. Since

the project is incomplete, as such, the complainants are

entitled delayed possession charges till handing over of

possession after obtaining certificate from the competent

authority. Accordingly, thg*nen-compliance of the mandate
I

contained in section 11[4' ead with section 1B(1) of the
t:

Act on the part of the re$i t is established. As such, the

H.

25, Hence, the autho.iff;1.!g!gby', passes.this order and issues the

following directionr'iiiiAe, rection 37 of the Act to ensure

cotnpliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 3a(fJ:

(i) The respondent is directed to pay interest at the

prescribed rate of 9.30o/o p.a. for every month of delay on

the amount paid lly the complainants from the due date

of possession i.e., 31.08.2015 till the handing over

possession of the unit.'l'he arrears of interest accrued so

far shall be paid to the complainants within 90 days from

the date of this order as per rule 16(2) of the rules and
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26. Complaint

27. File be con

Member
Haryana Real

Iii)

IiiiJ

complaint No. 6686 of 2019

thereafter monthly payment of interest till the offer of

possession shall be paid on or before 10th of each

subsequent month.

The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i.e., 9.30%o by the respondent/promoter

which is the sam

shall be liable to

rest which the Promoter

ttees, in case of default i.e.,

the delayed

nds dis

ned to t

inar Goyal)
Member

Haryana Real Estate
Dated: t4.09.202t',

!ir[.:::l
i:

Page26 of26

DELL
Typewritten Text
Judgement uploaded on 30.11.2021.


