HARERA
&2 GURUGRAM Complaint No. 6686 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 6686 of 2019
First date of hearing: 11.03.2020
Date of decision : 14.09.2021

1. Varun Kumar

2. Mrs. Promila

Address:- House no. 2345, Civil Lines, Jagadhri,

Yamuna Nagar, Haryana-1 350[}‘[ Complainants

“'—3#145
M/s Parkwood Infrastructu rﬁ P\r;.-Ltd
Address:- 1001, Hem ngﬂhamhers 89

Nehru Place, New Dai l-',l. I.D:Dlg N Respondent
CORAM: _!' */

Shri Samir Kumar \ Member
Shri Vijay Kumar Geyal | Member
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Shri VenketRao . '~ “Advocate for the respondent

ORDER

1. The present ﬁhm}lﬂ!ﬁt dated 13:01.2020 has been filed by the
Eﬂmplﬂtnaﬂtﬁfﬂuﬂuﬂﬂx under-section 31 of the Real Estate
(Regulation and Development) Fu:t 2016 {m short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in shart, the Rules) for vielation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all uhligations,

responsibilities and functions under the provision of the Act or
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

A. Unitand project related details

2.  The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, delay period, if any, have been

detailed in the following tabular funn

_.-' = 1 _'_‘:
S.No. | Heads . Information
1, Project name and location [ "Parkwood Westend”,
A " AESAT ™ Sector-92, Gurugram
2. Project ai;!@'_ﬁ/‘? E " 7| 14125 acres
hy § = % \
3. I"-Iatunf prn}éct 1Rﬂs‘i;lential Group
Huumng Colony
4, DTCP gﬂ‘ﬁeqi? “no. -an;:] whdmr 53 of 2010 dated
status | 10. 'ﬂ? 2010 valid upto
{4\4 1 o907.2018
“.;l—""‘—- = . E t 1
5. Name of hcé‘nﬁf.'u = o » | Smt. Devki and 4 others
6. RERA Regtsteredf :Tn%reglﬂered Registered vide no. 16 of
&‘& #—' T | zdi‘.]ﬂ dated 19.01.2018
ﬁ A4 AN 1 ' :i! valld upto 31.12.2019
(i Occupation Certificate -~ [ | Not received
- S iWik 7 ' 1
i, Unit no. E-203, 2" floar, Tuwer-l
E
9, Unit measuring 1495 sq. ft.
10. Date of execution of flat buyer's | 31.08.2012
agreement (Page 51 of the
complaint)
11 Date of allotment letter 23.07.2010 -
[Annexure C-2, page 50
of the complaint)
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12. | Payment plan | Construction linked
- payment plan
13. Total Sale consideration Hs.33,09,100/-
(As per applicant ledger,
page 93 of the
complaint)
14, Total amount paid by the | Rs. 33,08900/-
complainants (As per applicant ledger,
page 93 of the
complaint)
15, | Due date of delivery of 31.08.2015
possession asper, - LL\
[As per clause 28 (a) Fﬁtp;;ms
from the date ufsi is
agreement) o | m
16. | Offer of pqsééas‘fnn ' ..1.:“' . ‘Mot offered
17. | Delayin Iﬁmdmg d‘ur possession 6 years 2 months 24
hlldalf;;l,;jp'? 2[!21 _ dﬁ-_.:i
i~ =1

bl

B. Factsof the‘;qg,mplain:

3. Theco mplair%ﬁts”lmve made the fuﬂuw;ﬁg  submissions in the

'..'._.\

complaint: WU il

“M,‘_;"’%‘ -

(i) The complainants submm:ed ﬂlEL’ the representatives of

the respgngenﬂaf ﬁmtgp'pmathed?u{s. Neha Agarwal
(original- ﬂ-]]utl'Fil!-} in the- menth. of June-July 2010 and
credentih"iﬁ'uf 'éfﬁtlpr‘ housing scheme of residential flats
viz 'Parkwood, Westend' Sector 92, Gurgaon, were
explained to him (hereinafter ‘Parkwood project’). It was
further assured to the complainants that they have
already obtained the legal title and necessary

permissions/ sanctions from the competent authority for
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(i)

development, coustruction, and marketing etc of the
project land that the project land is free from any kind of
dispute. In pursuance of the promises made in the
allotment letter dated 23.07.2010 the original allottes
started making the payment to the respondent in terms of
the construction-iinked payment schedule. That the
respondent took advam:e money without informing the
complainants the thatlﬁfywere yet to obtain rights to the

- J-". :-'-!-.'

project land frum Iandnw:mrs and also concealed that
they were yet to nbl;,afn %&Essary permissions/sanctions
from the' ::gmpetenf for dévelopment, construction and
ITlﬂI‘kE&Pg Efc of thejproject land. Aftér taking substantial
bnokmgr?lam%unt from several hu}rers including the
cnmplama;_ts ‘h.el_eun:[gr | the I‘ES;:IIDTICIEI'I[ ostensibly
entered into ﬁ“rl E[greeme.nt With the original landowners
and acqtﬂ_q;d rlgl_ns to ]rth3 pmje:t iand as claimed by the
respnndent bullder in the huyer‘s’ aﬁeEment executed
later. (

That the respondent had already promised to hand over
the possession of the apartment within 3 years period
with 6-month grace period from the date of allotment i.e
23.07.2010. However, the respondent surreptitiously
mentioned in clause 28 of the flat buyer's agreement that

possession of the apartment will be handed over within
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36 months from the date of signing of the agreement i.e,

31.0B.2012. It is however, submitted that the said clause
is not binding upon the complainants because the entire
flat buyer's agreement was one-sided, and the
complainants were not given sufficient time to go through
the same and that clause 28 was surreptitiously
introduced and was agajnst the promise made earlier.
(iii) That despite makmg pﬂyﬂ&pt upfront as desired by the
respondent, the ;ﬁspcm-:iem: did not fulfil its part of the
bargain/ ﬂbliﬁiﬂbu um:'l ﬂ:f'E}'E was ‘co ns1derable delay in
Eunstm?tlrgfl / ﬂ'f E!TE prﬁject ln thls manner the
mmpla[na,n hav -a]ready p:ﬂd abﬂuﬁﬂﬂ% of the agreed
price. Itjs,p rt‘lnent 1:0 nr::tE th‘at the rEspundent has not
made an:-,? turl:bﬂi demqnd fr.‘rr payment since then. That
the cﬂmp]unamﬁ haﬂ tﬁed on.several occasions, to find
out they JS‘IEHI:IIJE luf* cﬂmpleriun of prnjer:t from the
respnnd‘gnl'f Hnwever.' no- satisfactory reply could be
r&eiveﬁ."_!'&&gps pondent had completely failed to explain
the cause of the delay in completing the project and
handing over the possession to the complainants. Even
though the complainants have not received any response
from the respondent, it has come to know that several
other allottees in the same project have received some

information from the respondent regarding the delay. In
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(iv]

one such letter the respondent has attributed the delay to
the on-going litigation with the landowners. However, in
another letter written to another allottee in the same
project, the respondent has attributed the delay in
completion of the project to the market condition of the
real estate industry and lacklustre in term of growth in
prices and sales. Thus, the respondent iz giving contrary

a-'h.r '.

reasons and is being ﬂ;mplt;‘.tely evasive about the state of

'-'r..

affairs. The rmqﬁpd&n{:ﬁ?&fﬁmnnt be believed or trusted
atall. Notw !}igtﬂnd]ﬁﬁrthﬂﬁimﬂ it Is suhmitted that nene
of these rﬁﬁ59n5 are valid in the e:-,'es ﬂf law for any delay
in the p;‘ulfiﬂ | | .

That in l{uﬁ ]'EIE.III.'IEF the pusseﬁsmn :lf the apartment has
not been uffe:ed to the mmplainants till date despite an
excessive an unei-:pIalned dgla:,r of more than 5 years.
Furth errlx';cl;g. ;1; 15» ez;r fmrq, thq attitude of the
lespnndﬁnrthat It‘lsnut atall serfnus a!:mut completion of
the pm};fl?'hlritl;iln II:EmE The project thus still remains far
from completion. The respondent is illegally enjoying the
money that it has received from the complainants, and

other similarly situated flat buyers, and is not interested

in completing the project.

(v] That the respondent has always misled the complainants

regarding the project. In the beginning the respondent
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had projected to the complainants that they had all the

requisite title and permission from the concerned
authority for development of the project. In lieu of the
stated projection the complainants had agreed for
booking the flat vide allotment letter dated 23.07.2010
and had made initial payments. However, it later came to
the knowledge of the -:umplainams and the complainants
that the rf:spundent hlad, aﬁqmred the title on the project
Foi

land in 21]11*12 ’Furﬂmr even the agreement for

|| |'

development ﬁgf é-* ?mjrar:r. was entered into by the
'!'.-' \

respnnde@nuch latéi“ in E[lll 12. This fact is clear from
the flat Eu;,ra-'s agreenmnl: dated 31. ﬂB 2012 itself. In this

r ."- '}

manner |, Fe&pﬂqplent had eﬂtiEE'd and lured the
cumpimnaqu into booking the flat and makin g payments
thereto byﬁ"migfeprg_sﬂnhng the facts. The said
misreprﬁetj;tatign g.;m,'.Euﬁmm 1.;_._;1feu'_1-.r practice u/s 7 of
RERA, 2!]‘15

(vi) The res;;nnient ha; noL’ Invu'tced any force majeure
circumstances nor has attributed the delay on any
genuine reason. The respondent has not even cared to
inform the complainants regarding the delay despite the
complainants having written several letters and emails to
the respondent to that effect That in terms of the
allotment letter dated 23.07.2010, the respondent was
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(vii)

liable to hand over the possession of the apartment to the
complainants within 3 years and 6 months from the date
of the allotment letter i.e, by 23.01.2014. However, the
respondent has failed to do the same till date, which is a
delay of more than 5 years. Hence the respondent is liable
to pay interest on the payments made by the
complainants at 10. 155% per annum or at a rate that this
hon'ble Authority cleemgﬂg,

That the angm?nf 1i ;E!II":JI'IE -sided document favouring
respunde/; rggeh to’ ﬂ't& detnm entof complainants. That
cnmplaman)fg.“rern c:ﬁértétftu sigﬁ the buyer's agreement
since payjp?nt of large amounts of money had already
been mad; h;.f [1mpiamant5 to I'ESP-DHdEHt prior to the
axer:utmn pF E:Lhmrers agreemenl:. Similar one-sided
agreements hhg‘_aaen l:jqjg:::tgd by courts time and again
and as r.,t\;e IFEEPﬂﬂﬂEI::[ ;;Enn{:lt rely upon the
pmmsm‘n f’the said nge&ment and demand any more
future pﬂ;{ments from complainants when respondent

has itself failed to complete the construction within time.

(viii) That the promoters of the respondent have indulged in

unfair practices in relation to the present project and
hence the registration of the respondent is liable to be

revoked in terms ﬁf the mandate of section 7 of the Act.
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The respondent had made false promises at the time of

execution of the agreement knowing fully

C. Relief sought by the complainants:

4. The complainants have filed the present compliant for seeking

following relief:
(i} Direct the respondent to handover the possession of the
apartment along with ]':ﬂtE rest 10.65% p.a.

5. On the date of hearinf. . authority explained to the

..-.-._

LR

respondent,/promaoter aEuut ﬂﬂa cunl:raventmn as alleged to

r Y
have been mmrn(é"?ﬁ in réaatlﬂu to séction 11(4) (a) of the Act

I" 4

to plead guih? q,r;mt to p’Iﬁ.‘iﬂ‘r giilty. \ o\

D. Reply by the rﬂspnndent. .

6. The rf:spﬂnd":flbhﬁ‘s c?ntested the complaint on the following

|
orounds. \ H -‘i

i. That the respand&nt started mvlnng applications of
prnspectiug'hugﬁer—s ['m_'. tha society and also commenced
the worlkafter applyigand receving the required license
for devélopment of the® project’ from the requisite
authority. Thereafter various prospective buyers like the
complainants approached the and entered into flat
buyers’ agreement’ for purchasing the 'flat’ within the
project at the specified and agreed terms and conditions.
That the respondent made huge payments to the seller/s,
despite repeated requests nobody turned for claiming the

balance payment and thus certain disputes and
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ii.

differences arose inter se among them for a part of the
total land involved. The respondent served a legal notice
dated Z4.01.2011 upon the sellers and called upon them
to fulfil the terms of the Sale deed/s. As no response was
received from the sellers and left with no remedy, the
respondent was forced to invoke the arbitration clause
and file a petition under Section 9 of the Arbitration and
Conciliation Act, 1996 titled “Parkwood Vs. Brahm
Prakash & Ors.” :ﬂrﬁ'FEt 14 of 2011 before the
Additional Distrit:t j;_tﬂgﬂ _____ F gaon which was decided in
favour of the ;*espn ndent Vide the said order, the Seller/s
were resjr,gi'.ned’ frum a]fﬁmtmg the land and from
-:r-eatmg-; E‘-l}}’ third-party = rights” ‘and any other
Encumbranﬂﬂ and the respondent was directed to
prepar:a-?gd t{apqsu:a ﬁ;-:ed deposit Receipt (herein after
referred "F DR"} from a nationalised bank for a
neriod of six mnnl:hs for thie amount equivalent to balance
sale consideration payable by it. Copy of the Order dated
Z2.11. E[g;i pa,SSEd in pﬂtltlun under Section 9 of the
Arbltral.';pn'.-é,nd Eﬂnl:ﬂiatiun Act, 1996 titled "Parkwood
Vs. Brahm Prakash & Ors.” Arb. Pet. 14 of 2011 is annexed
herewith as Annexure R1. In compliance to the Order,
the respondent deposited an FDR of Rs.2,30,00,000/- and
kept renewing the same from time to time.

That against the said order dated 22.11.2011, the seller/s
filed an appeal titled "Brahm Prakash & Ors Vs
Parkwood Infrastructure Pvt Ltd”, FA.Q No. 560 of
2012 before the Hon'ble High Court of Punjab & Haryana.
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iii.

The same was dismissed vide order dated 01.02.2012.
That as the seller /s were dilly dallying in handing over the
possession of the land, the respondent was again
constrained to file a petition under Section 11 of the
Arbitration and Conciliation Act, 1996 titled as
“Parkwood Infrastructure Private Limited Vs. Brahm
Prakash & Ors, Arb. Case No. 32 of 2012 before the
Hon'ble High Court of Punjab & Haryana seeking
appointment of an: arhitmmr The same was allowed vide
order dated 02. HHEI!‘-IE Ms Manju Goel, | [retd.] was
appointed asghu anle h;hil:ramr for the disputes inter-se
the respunf_-ant_an#lse_ll_grs /s,

That undeterred, the seller/s filed a'suit for permanent
in1uncti’§1g¥a§lung_#ﬁj}1 an interim application under O
XXXIX Rule T'arid 2, CPCtitled as “Brahm Prakash & Ors Vs
Parhvnaﬁ.: {nfmgtru;:m[re Pvt - Ltd") Suit No, 133 of
Eﬂ'ﬂbzfnre. "I.E:frm{i' Che Eurg_aun. Vide order dated
21.07.2011, ﬁrs.t. the interim ﬁppiicatinn was dismissed
and thenEaEter,: vlde nrder dated 22.11.2011, the appeal
against the?'e?u wa,s alsu :jtsmlssed by the Ld. ADJ,
Gurganmﬂélhg aggrieved, the sellers filed a civil revision
u/s 115, CPC titled as " Brahm Prakash & Ors Vs. Parkwood
Infrastructure Pvt. Ltd” C.R. No 637 of 2012 before the
hon'ble high court of Punjab & Haryana wherein vide
order dated 16.02.2012 the respondent was directed not
to raise construction over the part of land in dispute. That
thereafter, a court of competent jurisdiction partitioned
the land in dispute vide order of partition dated
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iv.

16.05.2013. An appeal preferred against it by the Seller/s
before the Assistant Collector First Grade, Gurgaon was
dismissed vide order dated 23.08.2012 and then a
revision against it by the Sellers/s before the
Commissioner Gurgaon Division, Gurgaon was also
dismissed vide order dated 04.04.2013 and then a
revision petition was filed by the Seller/s before the
Financial Commissioner, Haryana was also dismissed
vide order dated 29&5'2!]13

That finally the selleﬁ'ﬁﬁngthe respondent entered into
a setrlemenrfwﬁﬁ;mi}hﬁ;an. agreement dated 19.052015
Was exemtéﬁ%‘pmfjb&%hem.miﬂchws duly recorded by
and on tﬁliﬁg‘éis nh;rhich l-he learned Is;ule arbitrator was
pleased?ﬁx-ﬂp;ss an 4ward on 02.06.2015.That in terms of
the awal*\d;da{ﬁ'd HEEIEEH 1:5, the é;_g.-'il_er,:ﬁ.'s were to perform
certain akctseon, their part, ie/ they were to pay the
responde nt asﬁm of RS1:50,00,000/- along with interest
and they were tc_:_hﬁil:hd raw various litigations against the
respuncf%nt‘_i However, 1t’-lis pertinent to note that the
seller/s hau:e;fa_jlgﬁ miserably to comply with their part of
the diréctions.and ‘th‘e-respuﬁde'nr was constrained to
issue a letter dated 30.12,2016, calling upon them to
comply with thelr part of the directions as per award
dated 02.06.2015. The seller/s chose to keep mum and
the respondent is yet to hear anything from them and it
seems that they are not willing to perform their part. and
the respondent is left with no other option than to go for

further litipation.
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v. ‘Thatall the above categorically show that the respondent

vi.

vil.

has always been and continuously been taking
appropriate steps atits own cost without putting any add-
on burden upon the complainants in terms of Clause
28(b)(ii) of the flat buyers agreement wherein it is
categorically stated that if the opposite party "...... 15 not
in a position to hand over the possession of the Flat, then...
At its sole discretion chnﬂenge the validity, applicability
and,/or efficacy such Le :-.
by moving the uppp&ghq:ﬁ‘ courts, tribunal(s) and for
Authority.... A i 14

Jlﬂl._l

:tﬂﬂ'.l'.l Rule, Order or Notification

That the; *abuge Iisted cnnditiuns are circumstances
beyond th&péwer &nd -::bntru! of the re!;pundlant, and it is
categnricgl,l sup,ulai_:ed m the Clause. E."E{h]{i] of the flat
huyer‘s agl;eem ent thal; Irs such a scenario the respondent
...shalf Eiﬂ;ﬂﬂﬂﬂ&d to the extensian of time for handing
over of the phs.se.ssmn a_f the said Flat"
That has borne frofm the-above, the respondent was and
is fact baﬁ]éen{i‘ggted In‘;l ﬂl&pute pettaining to a part of
the land for the past 8 years because of which the timely
completion’of the project was scuttled and the same was
due to circumstances beyond the power and control of the
respondent and for which no malafide can be attributed
to it. It is a matter of fact that despite all the difficulties,
the respondent is still continuing to pay hefty fees
towards renewals of all the licenses, permissions,
approvals, sanctions, clearances required for building,
construction and development of the project from various

Page 13 0f 26



HARERA
2 GURUGRAM Complaint No. 6686 of 2019

viii,

governmental authorities at its own cost and expense
without charging anything extra from the complainants
or any other allottee for that matter as it has been
constrained to per-force seek extension of all the above
requisites and continue paying hefty amounts qua them
with the respective departments so that the project can
be completed at the earliest.

That from the above, it is very clear that the seller/s
turned dishonest mdfﬁﬁfﬁiﬁsﬁmting one after the other
cases. The same cqtijsgﬂftyfe respondent to be always
embroiled intinwarranted litigation for which it kept
incurring ﬁénﬁifmﬁéi},tis:pbﬁt&ﬁﬂal expenditure, more so
when l:tﬁ-:;]irbj;ect-u;ras of a very large scale and was
inter:nﬁngcé;:d with each othér and-it was on going and
was mv?"l;ﬁrﬁhuge funds and :;h].ﬂi_iple recourses an
account of all'at the same point-of time. Further, the
license ubtﬁﬁ@ﬁ:ﬁ&ﬁfﬂésﬁhmﬁﬁi from the Town and
Country Planning Depﬁmnem and all the subsequent
apprum}k—"{;'erétﬁar#ah\#aya tinte bound for a limited
period :énly_:'"a'nd_._tb:f ﬁ_ad to.be renewed by paying the
renewal fees after the lapse of the prescribed period. The
respondent was at all times fighting against time as it had
its back against the wall. All the costs and expenses have
always been borne by the respondent on its own and that
none of allottees including the complainants have ever
been charged anything extra beyond the terms of the flat

buyer’s agreement at any stage or time whatsoever.
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7.

ix. That furthermore due to an order passed by the Punjab

and Haryana High Court, a NOC had to be sought from
HUDA for usage of recycled water which caused the water
supply to be disrupted for almost B2 days which caused

‘further delay in completion of the project.

That coupled with all the above, the respondent has taken
a huge hit due to the on-going economic meltdown and
consequent financial crisis and recession in the market.
Despite thereof, ﬁﬁmmrgspundent has always been
dlhgently making ' ﬁie*' ei’f’nrts to continue with the
construction a:yi cum];nlﬂriun of the project and the on-
going lmgatinn, Ahas caused delay in completion of the
project. b HE F&spund&nt has completed as many as six
LowWers wgz_h.;z 70 flats.

R ™ I y o
Copies of all JEE!E:I]"-[IDCUMEME have been filed and placed on
record. The aut’h&nﬁ?ﬂity is notindispute. Hence, the complaint

can be decided on tﬁé'ﬁn&ls-uffhﬂ_s:e_s undisputed documents.

E. Jurisdiction of U%E aqthnri;}r

8.

The autho ntﬁ‘nh’ée‘itvéﬂ th aHt*haE territorial as well as subject
matter jurlsdi;ﬂhth adju dicate the present complaint for the
reasons given below.

E.I Territorial [urisdlv.;.l:lnn

As per notification no. 1/92/2017-1TCP dated 14.12.2017
jssued by Town and Country Planning Department the
jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices
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10.

situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this avthority has completed territorial
jurisdiction to deal with the present complaint

EIl Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non- cumphance of obligations by the

promoter as per prﬂvisimis ﬂf section 11(4)(a) of the Act

)

leaving aside cumpenratnun which is to be decided by the

adjudicating nﬂ‘“u:enf pursued\haf the complainants at a later
/ .

N o l/ =
stage. 3
. (2]
F. Findings of tjie authu:ity on the objections raised by the
respundenl::- LA
AIERRRVLT,

1l

12.

With regards. to, the above contentions raised by the

prumuterfdeveluﬁfr,’rﬁ is worthwhilé to examine following

issues: -
HA DA

F.l ﬂh!ecl:mn regarding defect in title land

While filling reply,-an objection has been raised by the
respondent that the respondent has entered into as many
as ten sale deeds with different sellers and bought land
for development a group housing society under the name
of "Parkwood Westend" at sector 92. It is pleaded by the
respondent, that adispute arose between the respondent
and the previous owner of the land beneath the project
which led to referring the matter to arbitration. Though
Page 16 of 26
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award in this regard was passed on 22.11.2011. That
against the said order dated 22.11.2011, the seller filed an
appeal titled as “Brahma Prakash and others Vs
Parkwood Infrastructure Pvt. Ltd., F.A.O No. 560 of 2012
before the Hon'ble High Court of Punjab and Haryana and
same was dismissed vide order dated 01.02.2012. This
was not the end of litigation, and the possession of the
land was not delivered 1.-_'.r]1ir_h led to filling of a petition

under section 11 of the,

Al ;.’Efratmn and Conciliation Act,
1996 before the How' h’Ié ’ngh Court of Punjab and
Haryana. The samy‘%, 1'm.u:i,s dllowed “vide order dated
02.08.2013 aqﬁ thé ma’ttur__waE réferred for arbitration
inter-se ben-{é&h ﬂ'ut respﬁﬂdant and ﬂe[IE-rB_}'m Even the
litigation with- *rgga rd tothatland was filed before the civil
court as well as ;:he revenue court ‘which ultimately got
dismissed on ﬁl_ii:iQi:@ﬂiE and 29.05.2013 respectively.
Though, finally | the ‘r.e,spnndfmt as well as the seller
entered into a setﬂeme!it o TB*{TS 2015 pleased to pass
an award on EE.QIE: 2.{,01 5 I:rut the same: ‘wasalsa not acted
upon. Due to all these factors the respnn-:ient contented
with various otherorders passed by the Hon'ble National
Green Tribunal (NGT), High Court of Punjab and Haryana
as well as DTCP the construction of the project could not
be completed, and it led to slow down. 5o, keeping in all
these things th complainants are not entitled to any delay

possession charges from the respondent.
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13. But the plea of the complainants are otherwise, that the

complainants booked unit in the project of the
respondent on the basis of advertisement in the various
newspaper as well as brochure by paying substantial
amount and the same led to issue of letter of allotment on
23.07.2010. Even builder buyer's agreement dated
31.08.2012 between the complainants and the
respondent was also executed setting terms and
condition of allotment, pajtn'ﬁt-nt dimension of the allatted
unit and due date of hanﬂﬁf{bﬁg:ﬂﬂe possession of the unit,
Neither at the tirqeﬁ[f.‘aii_r::-ﬁr__pe_nt lettér nor at the time of
execution of bdﬂd@;ﬁh@é? 5 éﬁl%b!ﬁéhﬁhe respondent
disclosed the fa.:tum af lmgatiun between them and the
seller pendlhg»_ﬁa[ various farums.| When there is clear
stipulation |r.ﬁb£lihﬂ ilder huyer 5 agreement with regard
to title of the lf.md hn:‘neath the projéct belonging to the
respondent theh‘::.tﬂii};h&ﬂnﬁhf: take plea of litigation
between thern and the ﬂrevinus owner in order to make
act a case ﬁir Eelal.r“m Eﬂmfﬂﬂtiﬂh of the project and

avoiding to ;:u_g:}rmgnt p[.-;leiag.pqssegslun charges.

14. The authnrify' hi:ﬁé'gﬂne through the various documents
placed on the file. The Directorate of Town and Country
Planning, issued a license no. 53 of 2010 dated
10.07.2010 valid upto 09.07.2018, the registration of the
project with the authority under section 4 of the Act, 2016
it is possible if the condition mentioned sub-clause

(2){1}(A) and (B) with regard to legal title to the land on
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which the development was proposed along with legally

valid documents with authentication of such title, if such
land is owned by another person and same the land is free
from all encumbrances then as per the provision of
section 11 (4) that the responsibility of the promoter,
with respect to the structural defect or any other defect
for such period as is referred to in sub- section (3) of
section 14, shall continue even after the conveyance deed
of all the apartments, plﬂtq,hqu;bulldingg as the case may
be, to the allottees are Eﬁhﬂr&i It is not disputed that
either at the tima:'&’f. alléﬁﬁéﬂlﬁ or execution of builder
buyer's agreemgp’r ;lﬁred 3L UE 2012 or at the time of
Endursement‘ in Fewcrur of the' allottee. They were
informed H.!]-Dt;!.g t]w pendency of litigation:with regard to
title beneath thEh p'r-:uiecl: I:l}r the respondent. It is the
version in Lﬁe rﬂply that litigation with the seller
commenced in Iﬂnﬁaq:gg. Ei}ﬂl and whlch continue even
beyond 02. 'EIE- 2015 IF the respundent could not continue
with the :mﬁm{ct&uﬂ of the pmjem during the interim
period, then how t;xe;,r.rqi_se;i various dema m_:is against the
€0 mplainant‘ﬁ-..léfrﬁehﬁi-'me' complainants were left in the
dark and was forced to part away his hard-earned money
as the project was going at slow speed/stoppage of
construction due to pendency of litigation. The
respondent cannot blow and cold in the same breath and
take a plea that they could not complete the construction
due to pendency of litigation between them and the seller

and various other order passed by the National Green
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Tribunal (NGT), High Court with regard to extraction of
ground water and economic slowdown. So, keeping in all
these facts the respondent cannot take a plea that the
complainants are not entitled to delay possession charges
as pleaded by them.

G. Findings on the relief sought by the complainants
15. Relief sought by the complainants:
(i) Direct the respundent t& halidmrer the possession of the

apartment along w l‘r‘:ﬁntﬁt‘ﬁt 10.65% p.a.

16, In the present cumplain; the mmplalnnnts intends to continue
with the pru]er.‘t :.1:1:] iﬂ* seel-:mg aﬁlay pnssesgmn charges as
provided und’ﬂﬁ'tﬁe proviso to section, 18(1) of the Act. Sec.
18(1) pr-:rvis_n--l:g:—:qu as under.

“Section I‘ﬂ;' I Henfilm of mimum and 'ﬁrmpelnsnﬂuﬂ

18(1). If H:-E g.l.'ﬂmpter Jfails to complete pr is unable to give
possession ﬂf i ﬂpﬂm'nenr plag,.or building, —

medgd :ha'!: wh eriran. nHaI'.te-& does nat fntend to withdraw
from th.epmjecr fre shrail be patd; bythe promoter, interest for
every man.th‘ uf Eaiﬂw tilf ths?rnnrﬂng pver of the possession,
at such rate as may be prescribed,”

17. Clause 28 of the apartment buyer-agreement (in short,
agreement) provides for handing over of possession and is
reproduced below:

"*28 POSSESSION
a) Time of handing over the possession

That subject to terms of this clause and subject tv the FLAT
ALLOTTEE [5) having complied with all the terms and
conditions af this Agreement and not being in default underany
of the provisions of this Agreement and further subject to
compliance with all provisions, formalities, registration of sale
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deed, documentation, payment of all amounts due and payable
to the DEVELOPER hy the FLAT ALLOTEE(S) under this
agreement etc, as prescribed by the DEVELOPER, the
DEVELOFER proposes to hand over the passession of the FLAT
within a period of thirty six (36) months from the date of signing
of this Agreement. If however understood between the parties
that the possession of various Block/Tower comprised in the
complex as also the various common factlities planned therein
shall be ready & complete in phases and will be handed over to
the Allotee of different Block/Towers as and when completed.

At the outset it is relewant to comment on the preset
possession clause of thq- qﬁrﬁﬁment wherein the possession
has been subjected to all I{in;;ias_nfterms and conditions of this
agreement. The Qraﬁ'mg g,lf 1:]115 clause and incorporation of
such cnndmmisk'p’rg ngl: ﬂnl;.r vﬂgu;: and uncertain but so
heavily load ::lfh? oy GEFTEE BB promatet and against the
allottee maumﬁ a single default by the-allottee in fulfilling
formalities apl;l. dqtum&ntatmns etc. as prescribed by the
promoter ma}h.l.::la}qh the poss ESSE{JE‘LI&H&E irrelevant for the
purpose of alInttee.ﬁhtlth cﬁmmmhent date for handing over
possession loses its meaning; The incorporation of such clause
in the buyer’ ﬁaﬁegﬁbnéhﬁ l;I'.j'e‘p ro rﬁnr&nis just to evade the
liability towards timely delivery of subject unit and to deprive
the allottee ofhis big’l‘&t:ﬁéﬂrﬁing"a'fﬁa r delay'in possession. This
is just to comment as to how the builder has misused his
dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option hut to sign on
the doted lines. As per above mentioned clause, the opposite
parties failed to deliver the possession even after receiving the

substantial amount from the complainants.
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18,

19.

20.

Admissibility of delay possession charges at prescribed
rate of interest: Proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall
be paid, by the promaoter, interest for every month of delay, till
the handing over of possession, at such rate as may be
prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12.section 18 and sub-section (4) and subsection (7] of
section 19] it S ]

(1)  Forthe purposefproviso to section 12; section 18; and
sub-sections (4] and (7] of section 19, the “interest at the
rate prescﬂﬁ:éﬂ"sfh_gg be the State Bank of India highest
marginal ccst affending rate +2%.:

Provj -fi%_r A ngﬂ.i'iﬂ'}he'%ﬁﬂ_qtg Bank of India
margingl tost of-lending rate [MELR) is not in use, it
shall“be' replaced by such' benchmark lending rates
whicl che State Bank of India may flxfrom time to tme
for [énding to/the general pubilic. ~ |

The Iegislat:fﬁi;iﬁ its wisdom in the subordinate legislation

under the prﬂ%@;&gﬁ rule 15 of the rules, has determined the
prescribed rate}i.ﬁj!:_ﬁgfjéﬁ%'p-j'lzlf':ﬁtﬂ of interest so determined
by the legislature, is ressonableand if the said rule is followed
to award l:heintj%-eﬁtﬂt ﬁllge?sur&,mifur@ practice in all the
Cases. =2 ¥

Taking the qaﬁh* _ﬁ'é’]ﬁi anothér “an gle, the complainants-
allottees was entitled to the delayed possession
charges/interest only at the rate of Rs.5/- per sq. ft. per month
of the super area as per clause 30 (a) of the buyer's agreement
for the period of such delay; whereas, as per clause 31(b) of
the buyer's agreement, the promoter was entitled to interest
@ 18% per annum compounded quarterly on the amount due

as mentioned in the notice for possession from the due date till
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21.

2.

date of the payment. The functions of the authority are to
safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot he
allowed to take undue advantage of his dominate position and
to exploit the needs of the home buyers. This authority is duty
bound to take into consideration the legislative intent i.e., to
protect the interest of the consumers/allottees in the real

estate sector. The clauﬁes"' [ the buyer's agreement entered

into  between the pa;'t:igs .aﬂ'e one-sided, unfair and
unreasonable withs I"&pecﬁb the grant of interest for delayed
possession. Tl;é;g, are warmus dﬂ'lar clauses in the buyer's
agreement u-}th?h gwe sweepmg powers to the promoter to
cancel the allggﬁent and farfeit the amount paid. Thus, the
terms and r:m:i;ﬂ ofis of the buyer's agreement are ex-facie
one-sided, un'fal*: aud unreasunah]e, and the same shall
constitute the unj‘aﬂz J.radg _practice” on the part of the
promoter. These 'II}FPES uf‘d!scrlmlnatury terms and conditions
of the buyer' %ﬂﬁ;eeiugm?wﬂl flot be final and binding.
Cunsaquenﬂy,as per, website.of the State Bank of India ie,
htips://sbi.coin; the marginal cost of lending rate (in short,
MCLR] as on date i.e., 14.09.2021 is 7.20%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

Rate of interest equally chargeable to the allottee in case
of default in payment:- The definition of term 'interest’ as
defined under section 2(za) of the Act provides that the rate of

interest chargeable from the allottee by the promoter, in case
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of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default.
The relevant section {5 reproduced below:

"za) “interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

fi} the rate of interest chargeable from the ollottee by the
promaoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in cose of default;

fii]  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part .I:.‘:amﬂfp!f fﬁtﬂﬁ,ﬂ the amount or part thereof
and interest Hffpépﬁ {5 refunded, and the interest
payable by Lh{gﬂuﬁ&;m H:e : promoter shall be from the
date the ﬂ#ﬂﬁf@ Jﬁ‘.‘uf.ﬁ! in qu.i'mentmths promoter il

the da ]!#'-{'ipﬂx_ﬁ'

23. Therefore, 'n}{%ﬂ on the ﬂe‘!a}f payments from the
::c:mplalnantg Jshall be :h:;rged at the prescrihed rate ie,
9.30% by &le-qespnndent,fprumuter whieh fis the same as i3
being granted tu the complainants in case of delayed
possession cha;:gpﬁf. i ! ’ '

24. On cunsideraﬁc;ﬁ‘-;l* ﬁm ﬂucﬁ;:’hents ‘available on record and
submissions made by bath the parties it is the failure of the
promoter to %Ifﬁ Ilﬁ_rahllgﬂﬁﬂnﬁ and rg‘;spu nsibilities as per the
buyer's agreameﬁt Eat;d -31 08.2012. to. hand over the
possession within the sﬂpulated period. The due date of
possession comes out 31.08.2015. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with section 18(1) of the Act on the part of the respondent is
established. In the present case, the project Parkwood
Westend is registered vide registration no., 16 of 2018 dated
19.01.2018 which was valid upto 31.012.2019. However, the
project is incomplete as on date. It needs extension under
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section 7.3 of the RERA Act 2016, However, it has been stated

at bar by the counsel for the respondent that they shall move
the case for grant of funds under Swami fund from
government of India. The project is complete upto 70% . Since
the project is incomplete, as such, the complainants are
entitled delayed possession charges till handing over of
possession after obtaining certificate from the competent
authority. Accordingly, the. non- compliance of the mandate
contained in section llj;iéliajrread with section 18(1) of the
Act on the part of the t‘é_gpﬁndgm is established. As such, the
complainants are E'ﬂl!l.ﬂﬂlf 'tﬁ ﬁala? possession charges at
prescribed rate ﬂfthﬂ ]nl:eresl:@ 9 ED% p.a w.ef 31.08.2015
till handing F!.;-ETI ussess‘iﬂn of the u’mt‘ after the receipt of
occupation qerﬁl@::ate As ]15-1‘ provisions: of section 18(1) of
the Act read ‘i-'ﬂﬂ'l'rple 15.of the Rules.

H. Directions ﬂfﬂlﬂﬂ'l.‘i.thﬂrﬂf F

25. Hence, the authnnty»hgrtb]r E,_assg&tbls order and issues the
following directions under*sr.'ctmn 37 of the Act to ensure
compliance uf ugllga'flﬂns cﬁsn upon- r.he pmmuter as per the

function E[llTl,lEt_EI:]. to.the auﬂlunty under section 34(f):

(i) The re:f:mnaeht !5 di:*&'::t&d to pa}r interest at the
prescribed rate of 9.30% p.a. for every month of delay on
the amount paid by the complainants from the due date
of possession ie, 31.08.2015 till the handing over
possession of the unit. The arrears of interest accrued so
far shall be paid to the complainants within 90 days from
the date of this order as per rule 16(2) of the rules and
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thereafter monthly payment of interest till the offer of

possession shall be paid on or before 10% of each
subsequent month,

(ii) The complainants are directed to pay outstanding dues, If
any, after adjustment of interest for the delayed period.

(iii} The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate ie, 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to p‘.illrt.b,ﬂgllﬂtteeﬁ in case of default ie.
the delayed gﬂ_ﬁ_\;ﬁ;s:ij};ﬂf_il:h'a:gas as per section 2(za) of the
Act. St ,

26. Complaint stlﬁﬁﬂg’ﬂiﬂpﬂsm of.
27. Filebe cunsfflj‘_éd-tn registry;

AN
(Samir Kumar) 1) [J.Fl]a:,r ﬁﬁﬁuyan
Member Member

Haryana Real Es Rggulatq;yﬁuthurﬂy, Gurugram
Dated: 14.09. Eﬂir?te |

*

Judgement uploaded 0on30.11.2021.
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