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BEFORE THE HARYANA REAL ESTATE REGULATORY
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Comp)laint no. : 6642 of ZOLS
First dlate of hearing : 11,03.2020
Date o,f decision : L4,09.202L

Kunal Mittal
Address:- C-19, Kamla Vihar, Behinrl Sukhadia
Stadium, Bhilwara, Rajashthan-3 0 10r0 1 Complainant

Respondent

Member
Shri Vijay Kumar Goyal l\{ember

APPEARANCE:
shri Saurabh Mishra Aclvocate for the comprlainant
Shri Venket Rao Arlvocate for the resprtndent

ORDER

1,. The present c.omplaint dated 1,3.01,.2020 has been filed by the

complainant/allottee under section 31 of the Real Estate

(Regulation ancl DevelopmentJ Act, 201,6 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules,2017 (in short, the Rules) for violation ol'

section l1(4)(a) of the Act wherein it is inter alia prescritred

that the promoter shall be responsible for all obligations,

responsibilitics and functions under the provisior-r of the Act or

M / s P arkwo o d I n fras tru ctu$8' Prt$I*tt
Address:- 1001, Hemkunt Chambers 89
Nehru Place, New Delhi-110019

CORAM:
Shri Samir Hlumar
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A.

2.

Complaint No. 6642 of 2079

the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

Unit and proiect related details

The particulars of the project the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed in

the following tabular form:., , ,

S.No. Heads Information

1. Project name and location "Parkwood Westend",

Sector-92, Gurugram

2. Project area 1,4.725 acres

3. Nature of the project Residential Group

Housing Colony

4. DTCP' liCense no. and validity
status

5E ofzoto dated

L0.07.20L0 valid upto
09.07.20t8

5. Smt. Devki and 4 others

6. RERA Registered/ not registered Registered vide no. 16 ol

201S dared 19.01.2018

Val upto 31.12.20L9

7. O ccupation Certificate Not received

B. Unit no. A-201,, 2nd flclor, Tower-
A

9. Unit measuring L200 sq. ft.

10. Date of execution of {lat buyer's
agreement

16.Lt.20\7

[Page 48 of t]re
complaint)

71. Date of allotment letter 27.07.2070
(Annexure C-2, page 41
of the complaint)

F'age 2 of 26
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B.

3.

!!
I\

The complainant has made the following submissions in the

complaint:

til The complainant submitted that the representativers of

the respondent had first approached to the complainatrt

in the month of june-July 2010 and credentials of group

housing scheme of residential flats viz 'Parkwood,

Westend' Sector 92, Gurgaon, were explained to him

[hereinafter 'Parkwood pnoject'). It was further assured

to the complainant that they have already obtained the

legal title and necessary permissions/ sanctiol'ts from the

competent authority for clerrelopment, construction, and

72. Payment plan Construction linked
payment plan

13. Total Sale consideration Rs.26,53,832/'

[As per applicant ledger,
page 87 -92 of the
complaint)

t4. Total amount Paid bY the
complainant

Rs.26,52,031/-

[As per applicant ledger,
page 87-92 of the
complaint)

15. 76.11.201,4

t6. 0ffer of possession Not offered

17. nelay irt handing over Possession
till date 1,4.09.2021,

7 years 0B days

Facts ofth laint :,,
E

Page 3 of26

Due date of deliverY 91,,,,.,,

(As per clause ZB ta),i,[iqpqttrs
from the date of signing"p.f,tlris
agreement) ,,"r ;,::,, 
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marketing etc of the project land that the project land is

free from any kind of dispute. [n pursuance of the

promises nrade in the allotment letter dated 27.07.2010

the complainant started making the payment to the

respondent in terms of the construction-linked payment

schedule. That the respondent took advance money

without infbrming the,c,g,ryplainant the that they were yet
I i t'1tr\t:: ":: ,'

to obtain rights,o i,...4,gl1p-fO[ect land from landowners and

also concealed tt,rtffiOV ileru yet to obtain necessaryalso concealed S"at$$by were yet to obtain necessary
' *$-.= 

-i,,r. :* +lt ii ! ll\
,i"

permission=sf.s-ah"qiip i ritrOm the competent for

developgiiit,l"conffiCtiion: and marketing etc of the

from several buyers including the complainant hereunder

the resp6rde.Ir-t ibstensibly entered into an agreement

with the origl";i.fr"iqffi*ryrrd acquired rights to the
" ',-;-6s1sYP64*

project lerdg as claimed by therrespondent builder in the
's"'ffi *..* ,*o. "' Y t ' iiH$ ffi #*W- Wt'lifJ, l$n , t{k rffi}, ,rii:"""""!.i's"

buyer's E'!r%rt efrt.l.Lutia\dt"T! |: :?:

r$.*! ii * *-n:E Li . ,

(ii) That thqfesqoflfueht hdd alrehdypiornised to hand over

the possession of the apartment within 3 years period

with 6-month grace period from the date of allotment i.e.

27.07.20L0. However, the respondent surreptitiously

mentioned in clause28 of the flat buyer's agreement that

possession of the apartment will be handed over within

36 months from the date of signing of the agreement i.e.

Page 4 of26
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L6.1t.20L1. It is however, submitted that the said clause

is not binding upon the complainant because the entire

flat buyer's agreement was one-sided, and the

complainant was not given sufficient time to go through

the same and that clause 28 was surreptitiously

introduced and was against the promise made earlier.

(iii) That despite ,"king,y.fl,#ent upfront as desired by the
:'g,. 1;ffi;"

respondent, the rd.S;ffi$Uid not fulfil its part of the
lii{S+-t";S' #

bargain/ obligalion anill e was considerable delay in
* .t--* i dl 'I' Y.Y

constructiq,nl_$1. H9',.,p1oject. [n this manner the
:::: ..1;:". ir :::a!: a!;i.....j,rrr:

comnlaffiHr u[,ffi $S ,bq"q,fi, 8*o* of the agreed

price. ,O41gl:.,inent,to note tXat tle*espondent has not

m a d e, n-{.$,,$\.!:=$, P.* 
?il 

o 
l ",i pffi r s i n c e t h e n. r h a t

the complffgffir.,' d: on,sevetal occasions, to find

out the stat'us*fioT$,i":,p44p]e!ton of project from the

resnondpn 
?'l:H'Bi1i ".fl- 'i :f,ucto]ry 

reprv courd be

receivedFf l{b#esffoi{d Bhft a it eo mpl etEly fai I ed to exp I ai n
"::

the cauhs#f-thB"J*ai in completing the project and

handing over the possession to the complainant. Even

though the complainant has not received any response

from the respondent, it has come to know that several

other allottees in the same project have received some

information from the respondent regarding the delay. In

one such letter the respondent has attributed the delay to

f')age 5 of 26
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IivJ

the on-going litigation with the landowners. However, in

another letter written to another allottee in the same

project, the respondent has attributed the delay in

completiou of the project to the market condition of the

real estate industry and lacklustre in term of growth in

prices and sales. Thus, the respondent is giving contrary

reasons and is O.,nt:Flgl,let\:ly evasive about the state of
f,iti}:i:+ ii! i' "!

affairs. The respondeni 'cannot be believed or trusted

at all. Notwithstanding the same, it is submitted that none

of these reasons are valid irr the eyes of law for any delay

the project within 'pibject'thus still remains far

from compietion. The respondent is illegally enioying the

money that it has recciverl from the complainant, and

other similarly situated flat buyers, and is not interested

in completing the project.

(u) That the respondent has always misled the cornplainant

regarding thc project. In the beginning the respondent

had projected to the complainant that they had all the

['age 6 ot26



HARERA
GURUGRAM

(vi)

complaint No. 6642 of 201,9

requisite title and permission from the concerned

authority for devclopment of the project. In lieu of the

stated projection the complainant had agreed for booking

the flat vide allotment letter dated 27.07.2010 and had

made initial payments. However, it later came to the

knowledge of the complainant and the complainant that

the respondent nrd 
?,,:Oli;ed 

tne fitle on the project land
, i ., iLn;Liiif ,rL."i :'

in 2 0 1 1, -t2. Furthd ffiffi dr,agreement for devel opment
tjili$l,i ,,i lij ,r,r

of the project was=d[itdi(6d,,into by the respondent much
". S r,., Nr

later ," 
?.I:12. thib 

fact is clear from the flat buyer's

agreemffi4dted i'tilt,1;12011 itself. In this manner

inform the complainant regarding the delay despite the

complainant having written several letters and emails to

the respondent to that effect. That in terms of the

allotment letter dated 27.A7.2070, the respondent was

liable to hand over the possession of the apartment to the

complainant within 3 years and 6 months from the date

respondent had enticed and lured the complainant into

booking the flat and mzrking payments thereto by

misrepreienting the facts. The said misrepresentation

amounts to unfair practice u/s 7 of RERA, 2016.

The respondent has not invoked any force majeure

circumstances nor has attributed the delay' on any

genuine reason. The respondent has not even cared to

Page'7 of 26
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of the allotment letter i.e., by 27.01.2014. However, the

respondent has failed to do the same till date, which is a

delay of more than 5 years. I-lence the respondent is liable

to pay interest on the payments made by the cornplainant

at 10.650/o per annum or at a rate that this hon'ble

Authority deems fit.

[vii) That the agreement is a one-sided document flavouring

respondent much to the detriment of complainrant. That

complainant was coetced'tr: sign the buyer's o,greement

since payment of large amounts of money harC already

been made by complainant to respondent prior to the

execution.of the buyer's agreement. Similar one-sicled

agreemexts have been rejer:ted by courts time and again

and as such the respondent cannot rely Llpon the

provisions of the said agreement and demand any more

future payments from comprlainant when respondent has

itself failed to complete the construction within time.

(viii) That the,promoters of the respondent have indulgecl in

unfair practices in relation to the present project :rnd

hence the registration of the respondent is liarble to be

revoked in terms of the ma,ndate of section 7 of the Act,

The respondent had made false promises at thre time of

execution of the agrecnlent l<nowing fully

Complaint No. 6642 of 201,9

C. Relief sought by the complainant:

Page 8 of26
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The complainant has filed

Complaint No. 6642 of Z0l9

the present compliant for seeking

following relieft

(i) Direct the respondent to handover the possession of the

apartment along with interest 10.657o p.a.

5. On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

have been committed in relation to section 11(4) (a) of the Act

the following

D.

6.

$ r#,... 'ri; ;t ,,,.

the work=aftffipllying and receivlqg the required license
\l - r.

for develoiiriTe'ftt =of-t}e proiect from the requisite

auth o rity. Th ereaftei-var,io u#$ro s p e ctive b uye rs I i ke th e

complaiffa4! app,loach'ijd tle and entered into flat buyers'

,gr..-d.!;?oi piftffialing the 'fllt' wi in the project at

the specified'and agrged terms and conditions. That the

respondent made huge pay'ments to the seller/s, despite

repeated requests nobody turned for claiming tlte

balance payment and thus certain disputes and

differences arose inter se among them for a part of the

total land involved. The respondent served a legal notice

dated 24.01.2011 upon the sellers and called upon them

to fulfil the terms of the Sale deed/s. As no response was

l?age 9 of 26
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received from the sellers and left with no remedy, the

respondent was forcecl to invoke the arbitration clause

and file a petition under Section 9 of the Arbitration and

Conciliation Act, 1996 titled "parl<wood Vs. Brahm

Prakash & Ors." Arb. Pet. 74 of 2077 before the

Additional District judge, Gurgaon which was decided in

favour of the respondent. Vide the said order, the Seller/s

were restrained from*.alienating the land and from

creating any thiidgRarty rights and any other

encumbrance and ihg,, respondent was directed to

o.:0r... r": O.f 
1r1,.?,,fixea 

deposit Receipt (herein after

referred t5' ,"FDR"1 from a nationalised bank for a

period of sri* riionths'for the Emount eqtiivalent to balance
"- a: ,

sale con;ideiation phyable,by it. Copy of the Order dated

22.1,7.201;;fl pry3bd in petition under Section 9 of the

Arbitratioriaa{r ton'ciliition eit; tSgititled "parkwood

Vs. Brahnt Pi;rikash & Ors." Arb. piet. 14 of 201-Z is annexed

herewith as Annexure R1. In compliance to the Order,

the respon{pnt dgposited an FDR of Rs.2,30,00,000/- and

kept renewi4g the same from time to time.

ii. That against the said order dated 22.1t.2011, the seller/s

filed an appeal titlecl "Brahm prakash & Ors Vs.

Parl<wood Infrastructure Pvt Ltd", F.A.O No. 560 of
ZOLZ before the Hon'ble Fligh Court of punjab & Haryana.

The same was dismissed vide order dated O1..OZ.ZOLZ.

That as the seller/s were dilly dallying in handing over the

possession of the land, the respondent was again

constrained to file a petition under Section 11 of the

Complaint No.6642 of 2019
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Arbitration and Conciliation Act, 1996 titled as

"Parlarcod Infrastructure Private Limited Vs, Brahm

Prakash & Ors, Arb. Case No. 32 of ZOLZ before the

Hon'ble High Court of Punjab & Haryana seeking

appointment of an arbitrator. The same was allowed vide

order dated 02.08.2013. Ms. Manju Goel, J [retd.] was

appointed as the sole arbitrator for the disputes inter-se

the respondent and seltg.r;/s

iii. That undeterrea, t elffifiled a suit for permanent

injunction along #iifr",an ,interim application under O

xxxx nue r atdlz, Cpci,,rirJ as "Brqhm Prakash & or.s vsCPC titled as "Brqhm Prakash & Ors Vs

'uctare Pvt, Ltd" Suit No,, 133 ofParkwood Inf

2011befdr'd,' lbarnod',;,C,1., Gurgaon. Viae order dated
,;

27.07.2011,#first the interim application was dismissed
:

and theqen-,fte1tiae=orfer daled ZZI:T.2011, the appeal

against t\,6t@ (,pvas also 'diimissed by the Ld. A.D.l,
. \" -s 'u lq-k-

Gurgaon. Being"Cggr[6V,9fl, the-sellers filed a civil revision

u/s 11.5, CPC titled as"t"'Brahm Prakash & Ors Vs. Parkwood

InfrastraH*|, *,,r, El!:;qili *u 637 'f 20tz before the

hon'ble high* court of, Buniab, &, Haryqna wherein vide

ord er dated' I.6:A?,Z0112 .the respondeht was di rected not

to raise construction over the part of land in dispute. That

thereafter, a court of competent jurisdiction partitioned

the land in dispute vide order of partition dated

16.05.2013. An appeal preferred against it by the Seller/s

before the Assistant Collector First Grade, Gurgaon was

dismissed vide order dated 23.08.2012 and then a

revision against it by the Sellers/s before the

Page 11 of26
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Commissioner Gurgaon Division, Gurgaon was also

dismissed vide order dated 04.04.20L3 and then a

revision petition was filed by the Seller/s before the

Financial Commissioner, I-laryana was also dismissed

vide order dated 29.05.2013.

v. That finally the seller/s and the respondent entered into

a settlement whereupon an agreement dated 19.05.2015

was executed inter-se"thery,which was duly recorded by

and on the basis of,g|,ich the;learned sole arbitrator was

pleased to pass rn iffira on 02.06.201s.That in terms of
'':':'':'::''!''l 

+ l" t'

the award dateil OZ qQ.?015, the seller/s were to perform
"lcertain 

lctst"oh 
their lalt,: i.e, they were to pay the

respondent a sum of ni:i,Sf),00,000/- along with interest

and they were to withdraw various:litigations against the

.urpond"nq"HoWere., lit ii pi.tinent to note that the

seller/s have tf,iled miserably to comply with their part of

the directioni and the re'spondent was constrained to

issue a letter d U'€0:L2:2016, calling upon them to
:

comply 
$r.rfr 

th0ir nail of the directi-gns as per award

dated 02.A6.20!5. The.sellerls chose to keep mum and

the resptondent is'yet,tb hear anything from them and it

seems that they are not willing to perform their part. and

the respondent is left with no other option than to go for

further litigation.

v. That all the above categorically show that the respondent

has always been and continuously been taking

appropriate steps at its own cost without putting any add-

on burden upon the complainant in terms of Clause

Page 12 of26
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28[b)(ii) of the flat buyers agreement wherein it is

categorically stated that if the opposite party "........ is not

in a position to hand over the possession of the Flat, then,,,

At its sole discretion challenge the validity, applicability

and/or eJficacy such Legislation, Rule, Order or Notification

by moving the appropriate courts, tribunal(s) and /or
AuthoriQt....."

vi. That the above listQd..,,,,aconditions are circumstances

beyond the powerffiffir,b.,l of the respondent, and it is
I' 'ls

categorically stipulai,p Clause z8[b)(i) of the flat
, ,;.

b uy e r' s a g r e p{.i.,,,,,P 4, _!.,Sil$ } 
r's u ch a= s c e n a ri o th e r e s p o n d e n t

- rfd' l. "
" .......shall,be=?hti{l-4,'d tq th'e extension of time for handing

u ill,;)' ,,, 't o*llf,fu.!-ti#, ,'
over of tl)e.:Yoisession,ofthe said FIai!':' ,,

,( ri,; | ..' .'.
vii. That hdt#:rne fror4 the atiovb, the iespondent was and

is fact b4dl11Qntanglbd i,tr a dispute pertaining to a part of

the land fqi*,qtn-e,nastr8 i'eat'S bUc,a of which the timely
,"".t-

completion of tle pidieet ,scuttled and the same was

due to circumstandEs".'beyond the power and control of the
, ffi: ;.1 i, :'i i

r e s p o n dElr 5+d:$g 
1$lfi 

clfr-n o 
.gral 

afld"q; 
:, 

n b e attri b u te d

to it. It is, a Trr,1,,of {a.gtlhat despite all the difficulties,

the respontlentl is istill continuing to pay hefty fees

towards renewals of all the licenses, permissions,

approvals, sanctions, clearances required for building,

construction and development of the project from various

governmental authorities at its own cost and expense

without charging anything extra from the complainant or

any other allottee for that matter as it has been

constrained to per-force seek extension of all the above

complaint No. 6642 of 20L9
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requisites and continue paying hefty amounts qua them

with the respective departments so that the project can

be completed at the earliest.

viii. That from the above, it is very clear that the seller/s

turned dishonest and kept instituting one after the other

cases. Tlie same caused the respondent to be always

embroiled in unwarranted litigation for which it kept

incurring extremely S$h$tantial expenditure, more so

when the projecti#$H:* a very large scale and was
ji"'-;' '

interconnected .ritfi,,ilffither and it was on going and
, i;

was involvi,lffigg:d$i, and multiple recourses an
os' I' "'+n'

account of'all at tfre sarnerpoint of time. Further, the
,;Y

license ri,brtayea Or":n. resnondeffim the Town and

Country- 
"l1rtrtit f".nutt*ent 

and all the subsequent

anRrorrffiere/hrd' alwa/s time'bori'nd for a limited

period onfi ?ld !l*V had to bFrenewed by paying the

renewal fees after the lapSa o.f] prescribed period. The
.i_: 

.: .. , , ::

respondent was at'hll times"fighting against time as it had
,* . "'$*-

its backffisaq5f,ffiait 6,tt ttrb iostil,lnd expenses have

always b,eep borne by the+espondent on its own and that

none of 5ll teeiiificiuaing,the complainant has ever been

charged anything extra beyond the terms of the flat

buyer's agreement at any stage or time whatsoever.

ix. That furthermore due to an order passecl by the Punjab

and Haryana High Court, a NOC had to be sought from

HUDA for usage of recycled water which caused the water

supply to be disrupted for almost 82 days which caused

further delay in completion of the project.

complaint No. 6642 of 20t9
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x. That coupled with all the above, the respondent has taken

a huge hit due to the on-going economic meltdown and

consequent financial crisis and recession in the market.

Despite thereof, the respondent has always been

diligently making its efforts to continue with the

construction and completion of the project and the on-

going litigation has caused delay in completion of the

project. The respondent las completed as many as six

record. The authenticity is not in dispute. Hence, the c:omplaint

can be decided on the basis of th,eses undisputed documenl.s.

|urisdiction of the authority

The authority observed that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.l Territorial iurisdicti on

As per notification no. 1,/92/2t)1,7-tTCp dated 14..1,2.2017

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regtrlatory Authority, Gurugram

shal! be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram

District, therefore this authority has completed territor.ial

jurisdiction to deal witkr the presr3nt complaint.

E.

B.

9.

towers with 270 flats.

7. copies of all the documfnt$ have been filed and placed on

Pag;e 15 of 26
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E.ll Subiect matter iurisdiction

The authority has complete jurisdiction to decide the

complaint regarding non-compliancc of obligations by the

promoter as per provisions of section 11[a)[a) o,f the Act

leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.

Findings of the authority on the obiections raised by the

respondent:-

With regards to the above contentions raisecl by the

promoter/developer, it is worthwhile to examine following

issues:

F.I Objection regarding defet:t in title land

72. While filling reffiir_.4""-l a..p, .tion has,,:been raised by the

respondent that th rbhdent has ehtered into as many

as ten sale dgeds with differept sellers and bought land

for developmentla grdup hdusihf sdciety uhder the name

of "Parkwood Westendi' at sector 92.lt is pleaded by the

respondent, that a dispute arose between the respondent

and the previous owner of the land beneath the project

which led to referring the mattr:r to arbitration. Though

award in this regard was passed on 22.1t.2011. That

against the said order dated 22.1,1,.201,1-, the seller filed an

appeal titled as "Brahma Pnakash and others Vs.

Parkwood Infrastructure Pvt. Ltd., F.A.O No. 560 of 2012

F.

L1,.

Pa.ge 16 of 26
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before the Hon'ble High Court of'Punjab and Haryana and

same was dismissed vide order dated 01,.02.20L2. This

was not the end of litigation, and the possession of the

land was not,delivereci vyhich led to filling of a petition

under section 11 of the Arbitration and Conciliation Act,

7996 before the Hon'ble High Court of Punjab and

Haryana. The same was allowed vide order dated

02.08.2013 and the mat:5 was referred for arbitration

inter-se between the res$i#g.ent and sellers/s. Even the
;. iii- .

litigation with regard to t|,i-ffi$.ar(:was filed before the civil
{t

court as well as thd, ievetil$i,9,glr.t which ultimately got

dismissed on,,@4,2dfl:rhna fg.oS .2073 respectively.

Though, finqllffithe re5pondeht as Well as the seller

entered into afgeltler4eht on 19.05 ,201,5 pleased to pass
fu 'ti't{l ii ..=1; :"'

an award onp=2,;l0p:20.15 butthe sarire was also not acted

upon. Due to htt tt,bs$ fattois the respona.nt contented

with various ottrBr o$Uir$,pmr.d by ttre Hon'ble National

Green Tribunal tNcifh'il i"r" of Punjab and Haryana

as well ,, of,6-p ih. [h"rtrd.tio, of the project could not
ry

be completed, and it 
|ed.to 

slo'w,down. So, keeping in all

these things th domplainant is not entitled to any delay

possession charges from the respondent.

13. But the plea of the complainant is otherwise, that the

complainant booked unit in the project of the respondent

on the basis of advertisement in the various newspaper

as well as brochure by paying substantial amount and the

same led to issue of letter of allotment on 27.07.2010.

Complaint No. 6642 of 2019
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Even builder buyer's agreement dated 16.ll.ZOll
between the complainant and l:he respondent was also

executed setting terms and condition of allotment,

payment dimension of the allotted unit and due date of

handover the possession of the unit. Neither at the time

of allotment letter nor at the time of execution of builder

buyer's agreement the respondent disclosed the factum

of litigation between them,,lnd the seller pending at
lt*;, ..

various forums. When tfreiEr,ii,l.blear stipulation in the

builder buyer's agreeme$$iwitfi regard ro title of the land

ln them and the

prevlous owne|,.I;iffi'o.aer io -i[. act C cas-e for delay in

completion of the project and avoiding to payment of

delay possessioh ch#!es:

74. The authoritylq$\dtili. itr.orgt, the various documents
14 u 

* rl;, 
-. 

..

placed on the file. The Directorate of Town and Country
, ,6,t

Planning, isfiire$ += li@se 
rrno. uSf- qf* 2010 dated

1. o .oT .z o 1,0 v f iff3p18', o oi o i,,..2.9*1 g, th e_re gi strati o n o f th e

project with the authority under section 4 of the Act,2016
. *'t" ,- ;it is possible-ff thd ton'dition mentlohCd sub-clause

(2)(ll[A) and (B) with regard ro legal title to the land on

which the development was proposed along with legally

valid documents with authentication of such title, if such

land is owned by another person and same the land is free

from all encumbrances then as per the provision of

section 11, (4) that the responsibilify of the promoter,

Page 18 of26
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with respect to the structural defect or any other defect

for such period as is referred to in sub- section (3) of

section 14, shall continue even after the conveyance deed

of all the apartments, plots or buildings, as the case may

be, to the allottees are executed. It is not disputed that

either at the time of allotment or execution of builder

buyer's agreement dated 1,6.11.2011, or at the time of

endorsement in favour 
, 
of the allottee. They were

informed about the peii'de,Mlitigation with regard ro

title beneath the projecr br;tt:; respondent. rt is rhe

version in the reply th.drt ,litigation with the seller
.1 ,

commencea 
11'fanuary 

201,1, 
,a;,4 

migtr- continue even

beyond 02.06.2015 if the respondent could not continue
;.,

with the construction of the project during the interim
ii lt 

''"period, then hoW they raised various demands against the

complainant. it me'bil} the Eomplainant was left in the

dark and was forced to part'away his hard-earned money,.. .

as the project was go'ing at slow speed/stoppage of

construction dire to pendency of litigation. The

respondent canngt blow and,cold in the same breath and

take a ptea tttat they cduld il'ot atr*plete the construcrion

due to pendency of litigation between them and the seller

and various other order passecl by the National Green

Tribunal [NGT), High Court with regard to extraction of

ground water and economic slolvdown. So, keeping in all

these facts the respondent cannot take a plea that the

complainant is not entitled to delay possession charges as

pleaded by them.

complaint No. 6642 of 201,9
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1,6.

Findings on the relief sought by the complainant

Relief sought by the complainant:

(i) Direct the respondent to handover the possession of the

apartment along with interest 10.65% p.a.

In the present complaint, the complainant intends to continue

with the project and is seeking delay possession charges as

provided under the proviro,,l section 1B[1) of the Act. Sec.

1B(1) proviso reads asrg,idetl l, l

Provided that where an ollotte,g does not intend to witl\draw

from the proj#ct, he shalt be paiC, by the promoter, interestfor
every mon!|1 of delay, till the handing over of the possession,

at such !r*ri m,.,gqbepreicribed."' 
l

*t

77. Clause 28 or;=th6*apartment buyer agreement (in short,

agreement) pro'vi'des for, h.anding over of possession and is

reproduced belowl , ". ,

.,zB pos-1.$jt;roI,1 ,i,y , ,,,

::::: :: uut:

a) Time,of handing over the possession

That subject to terms of this clause and subject to the FLAT
ALL)TTEE.'(S).'hanihg tom'pli€d' with qll the terms and
cortditions of this Agreement and notbeing in defaultunder ony
of the provisions of this Agreemertt and further subject to
compliance with all provisions, formalities, registration of sale
deed, documentation, payment of all amounts due and payable
to the DEVELOPER by the FLAT ALLOTEE(S) under this
qgreement etc., a-s prescribed by the DEVEL)PER, the
DEVELOPER proposes to hancl over the possession of the FLAT
within a period of thirty six (3(i) monthsfrom the date of signing
of this Agreement. If however understood between the parties
thqt the possession of vorious Block/Tower comprised in the
complex qs also the various comtnon facilities planned therein

Parge 20 of 26
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shall be ready & complete in phases and will be handed over to
the Allotee of dffirent Block/'fowers os and when completed.

At the outset it is relevant to comment on the preset

possession clause of the agreement wherein the possession

has been subjected to all kinds of terms and conditions of this

agreement. The drafting of this clause and incorporation of

such conditions are not only vague and uncertain but so

heavily loaded in favou.,ft#....promoter and against the

allottee that even a singldffi, t by the allottee in fulfilling
,',:,,:; .: .ji

formalities and documelitqlld#i erc. as prescribed by the

prombter may make the ion clause irrelevant for the

Complaint No. 6642 of Z0t9

purpose of allotteg and the..c.-mlnitmgnt date for harrding over
_.. l.i 

t - 
r l t:...1 ,:.'" i,'- , ,,'.. i:

possession lgsp$ i$s meaninfi: Theincorpo=iation of such clause

in the buyerfs agr..rn.nt by,the promote. iJ';ur, to evade the
;"'

liability towards tlmely delivbry of subject unit and to deprive

the allottee of his rjgt t u...uing after deiay in possession. This
,1

is just to comment ds to !.. ."qh-E* 
biuiiaer has misused his

'',1,
dominant position and dlaftC'dtilch mischievous clause in the

, ;:
agreement and tffe allottee flb Efe dthuho.,option but to sign on

the doted lines.# 
ryerraboVg"mentioned clause, the opposite

parties failed;to af iiiiitn" posiessiun .run rft". receiving the

substantial amount from the complainant.

18. Admissibility of delay possession charges at prescribed

rate of interest: Provir;o to section 1B provides that where an

allottee does not intend to withdraw from the project, he shall

be paid, by th9 promoter, interest for every month of delay, till
the handing over of possession, at such rate as may be

Page2t of26
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prescribed and it has been prescribed under rule 15 of the

rules. Rule 15"has been reproduced as under:

RuIe 75, Prescribed rate of interest' [Proviso to section
TZ,section 78 and sub'section (4) and subsection (7) of
section 791
(1) For the purpose of provisa to section 72; section 1'8;ond

sub'sections (4) and (7) oJ-section L9, the "interest ot the

rate prescribed" shall be the State Bank of lndia highest

marginal cost of lending rate +2%0;

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shalt be replaced b,y,7uch benchmark lending rates

which the Statg,'E'pp. ,,,,.b ndio may fix from time to time

for lending to the general Public.
19. The legislature in its *it*qT*in tne subordinate legislation

under the provisig,,n ,iuffi pj-thdrules, has determined the

prescribed rate of interds! ,- ---

by the tegislali+,f-e,.i, rerr8fiibfd[na if the,shia rule is followed
'i

to award the,inierest, it will ensljre uniforft practice in all the

CASES.

lz0. Taking the casei from another angle, the complainant-allottee

was enti,,.O ,o 16M{g=e@ossessioh charges/interest only

at the rate of Rs.5/- pdr=sq, ft. per month of the super area as

per clause 30, [a) of_the tqy.n', agreemerit for the period of
-l,a ' '

such delay;'*h...rr, ,, pei clause 31G) of the buyer's

agreement, the pioynoter was entitled to interest @ 18% per

annum compounded quarterly on the amount due aS

mentioned in the notice for possession from the due date till

date of the payment. The functions of the authority are to

safeguard the interest of the aggrieved person, may be the

allottee or the promoter. The rights of the parties are to be

balanced and' must be equitable. The promoter cannot be

allowed to take unclue advantage of his dominate position and

Page22 of26
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to exploit the needs of the home buyers. This authority is duty

bound to take into consideration the legislative intent i.e., to

protect the interest of the consumers/allottees in the real

estate sector. The clauses of the buyer's agreement entered

into between the parties are one-sided, unfair and

unreasonable with respect to the grant of interest for delayed

possession. There are various other clauses in the buyer's

agreement which giu. lyl ping powers to the promoter to

cancel the allotment ,qfidr#Elt the amount paid. Thus, the

terms and conditions 
"itfi1gmyier's 

agreement are ex-facie*'44 
''"t"\

one-sided, unfair ,fra unqeasonable, and the same shall

constitute th**uirfair ,tra$- 
tpractice on the part of the

. ,lr ,
promote. Ttffifpes of discrllinatoV te1'ms and conditions

of the buyer's:agfeementi*ittlnot be final ahd binding.

Consequently, 4s*per website of the State Bank of India i.e.,

h1e$/fsfiep the*Snarginit Cost;Of hairg rate [in short,
"ti

MCLR) as on datb-i.e.; ti+.09':,,20i21 is7fl0%. Accordingly, the

prescribed rate of interest-will be marginal cost of lending rate

.W :S !- L 
J;+20/o i.e.,9.30!)/o:[ ' T ::= .* : ]: .-.i,r.

.\+

Rate of interesl, Pq1illV c,tUr;Seeble to the allottee in case

of defautt in'"payment:- The definition of term 'interest' as

defined under section Z(za) of the Act provides that the rate of

interest Chargeable from the allottee by the promoter, in case

of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

"(zo) "inie:rest" means the rates of interest payable by the
prornotcr or the allottce, as the case may be.

Explanation. -For the purpose of this clause-

Complaint No. 6642 of 2019

22.
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o t-he rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rote of
interest which the promoter shall be liable to pay the

allottee, in case of default,:

(i0 the interest payable by the promoter to the allottee shall

befromthedatetheprornoterreceivedtheamountor
anypartthereoftiltthedatetheamountorportthereof
and interest thereon is refunded, and the interest

payablebytheallotteetothepromotershallbefromthe
date the nltottw defaults in payment to the promoter till
the date it is Paid;"

Therefore, interest on the delay payments from the

complainant shall be charged,a[the prescribed rate i.e.,9.30o/o

by the respondent/prom.reifiich is the same as is being
r*".. .'

granted to the comphiffiaili;iffiiqgse of delayed possession

charges. n" 
'',, i'i' 

' ;'' . 
'

On consideratiqn of the documents available on record and

submissionsiLLm# fV UOih the p4rtiut.lfisithe failure of the

promoter to |ti"[?i[its oplifititjns'and responsibi lities as p er the
r -.--* ) 

1

buyer's ,g.ffiu$ ;Aat-a 
',:7e]5t.2011 'to hand over the

:'.
possession wi"thin- the itipula-qe6 r[e5od. The due date of

possession come-,,q$ti6,iiltZ0= 4.. Accordingly, the non-

compliance of the mandate coniiined in section 1L(4)(a) read
' , ffi, l;,i ;ul ii,,,, "-,".".'! "jt -

with section fi'b&l,bftn6. Act on'thiE-'parf*the respondent is

established. . [h . (he i"presept 
=case, .the pioject Parkwood

Westend is r6giitOiea nihe re$istration no. 1'6 of 2018 dated

1,g.0t.2018 which was valid upto 31.0t2.2019. However, the

project is incomplete as on date. It needs extension under

section 7 .3 ofthe RERA Act 2016. However, it has been stated

at bar by the counsel for the respondent that they shall move

the case for grant of funfls under Swami fund from

government of India. The project is complete upto 70o/o ' Since

23.

2,4.
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interest @ 9.300/o p.". *.,F.uf*,.19.11,.2014 till handing over

possession of the unit iti 5,.the receipt of occupation
ii,",;rliI jl 

l'i,i!,iL 
,

certificate. As per provi ilg,tif/Cection 1B[1) of the Act read
. "r* t, ;

with rtrle 15 of the,Rirleq*$ i )1.

Complaint No. 6642 of 20L9

the project is incomplete, as such, the complainant is entitled

delayed possession charges till handing over of possession

after obtaining certificate from the competent authority.

Accordingly, the non-colnpliance of the mandate contained in

section LL(4)[a) read with section 1B(1) of the Act on the part

of the respondent is established. As such, the complainant is

entitled to delay possession charges at prescribed rate of the

= 
.i'bns undHr Sectioi.37='.of :the Act to ensurefollowing o,t._;: 
" :.

compliance ffibligdG.ioni$ criBt upoh thb.ordmoter as per the

function entruffi##nrlhoriW rinder s'iction 3a(fl :

.: . -:]

(i) The respond'bnfili$, direeted",,to pay interest at the
*'r-*

prescrib;d rate,of 9,30#o+.a. for every{ month of delay on
._, T

the amoUfi(-lpaia'by't=he. complaihant from the due date of
iv+ .,........ ..,,,.,..

possessiofi].[.el,f ,16. T2'0T4"' till 'the handing over
.,,-.r t .1

possessiiirf"orthb tinit. The arrears of interest accrued so

far shall be paid to the complainant within 90 days from

the date of this order as per rule L6[2) of the rules and

thereafter monthly payment of interest till the offer of

possession shall be paid on or before LOth of each

subsequent month.
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[ii] r complainant is directed to pay outstanding dues, if

an , after adjustment of interest for the delayed period.

(iiiJ rh rate of interest charge,able from the allottee by the

moter, in case of deferult shall be charged at the

26.

27.

ribed rate i.e., 9.30o/o by the respondent/'promoter

ch is the same rate of interest which the promoter

be liable to pay the allottees, in case of default i.e.,

delayed possessio as per section Z(za) of the

Compl nt stands di
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