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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 4605 o0f2020
First date of hearing: 26.02.2021
Date of decision : 14.09.2021

Ms. Indu Khera

Address:- House No, B3/39, Safdarjung

Enclave, New Delhi -110023, Complainant
Versus

M/s Parsvnath Developers lefrEf:I 5
Office address:- VI* Floor, Arunachal Building,

19 Barakhamba Road, New Delhi - 110001, Respondent

CORAM: - - s

Shri Samir Kumar Member

Shri Vijay Kumar Goyal Member

APPEARANCE:

Shri Ishwar Singh Sangwan Advacate for the complainant

Shri Deeptanshu Jain Advacate for the respondent
ORDER.

L. The present complaift dated 16.12.2020 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there
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under or to the allottee as per the agreement for sale

executed inter se them,

Unit and project related details

The particulars of the project,

the detalls of sale

consideration, the amount paid by the complainant, date of

proposed handing over the possession, delay period, if any,

have been detailed in the following tabular form:

"S.No. | Heads R T Information
1 Project name and luﬁ'gib:ﬁ' ' "Parsvnath Exotica” at
. | i Sector - 53, Gurugram
2. Project aréa 33.511 acres
3. | Nature of the project ‘Group Housing Colony
4. DTCP ‘license no. and  validity | 69to 74 of 1996 dated
status | - ' 1. [[03105.1996 valid upto
02.05.201%9
52 to 57 of 1997 dated
14.11.1997 valid upto
S E REGL7| 13412019, |
g 1079 to 1080 of 2006 dated
ZB.DB.2006 valid upto
01.09.2019
5. Name of licensee Puri Constructionand 5 |
' ‘others I
. RERA Registered/ not registered | Not Registered |
7. Unit no. D&-601, VI™ floor, Block No.
D6
B. Unit measuring 2810 sq. ft.
(As per flat buyer's
agreement)
9, Date of execution of Buyers |31.01.2006
Agreement (Page 26 of the complaint)
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10.

Payment plan

Construction linked
payment plan

(Page 40 of the complaint)

11,

Date of Endorsement

10.01.2009
(Page 44 of the complaint)

12.

Total Sale consideration

Rs. 73,76,250/-

(As per the flat buyer
agreement on page 28 of
the complaint] |

13,

Total amount the

paid by
complainant -

Rs. 76,31,306.50/-

(As per the customer ledger
dated 29.04.2015 on page
97 of the complaint)

14,

Date of start of construction of the
Block D& . 'l

Cannot be ascertained

1.

Due date of dﬁ-ﬁ%’ﬂtj' ﬁﬁﬁ@mm

as per

(As per clause 10{a)- within a
period of thirty six (36) months of
mmmanﬂ-em.e-nt of construction of
the par I:II?:-
flat is ‘loca d " with the’ grm:&
period of « six months, on the
receipt of sanction of building
plans/revised building plans and
approvals of all concerned
authorities in€luding, the fre |
service ﬁeﬁtt ‘I'."f'lil',l] aviation deptt,
traffic dep!:t pollution cantrol
deptt, ‘as may be reqwnr:d far
commeneing - and carrying on
construction)

31.01.2009
[No grace is given as the

complete)

in 'g.-.rh[th ﬂme '
‘gonstruction cannot be

“delivery of possession is

construction is not yet

(Since the date of start of

ascertaineﬂ. the due date of]

calculated from the date of
exgcution of agreement)

16.

Occupation Certificate received on

Not received

amLaw—

17

Offer of possession

Mot offered

18.

Delay in handing over pusseﬁsiun
e, 14.09.2021

12 years 0F months and 14
days
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Facts of the complainant

The complainant has made the following submissions:

That initially Mr. Laxman Viswanath (hereinafter, the first
allottee) booked a residential flat bearing No. D6-601 on sixth
floor in tower/ block no. D-6 having an approximate area 2810
sq.ft. consisting of three bed rooms set with covered parking in
the scheme named "Parsvnath Exotica” (herelnafter, the
Project) In sector-53, viﬁé{:;itj.rt'ﬁent receipt no, PFOO0119
dated 03.10.2004.

That thereafter the above said residential flat was purchased
by Mr. P.C. Bind.aifm-rn hir”faxmin Vishwanath and P.C. Bindal
has accepted all the rights and liabilities In respect of the
above said flat under the agreement assigned in his favour
vide endorsement dated 28.01.2006.

That the com plainéﬂtmémaﬁa:'pumhased the abave said unit
consisting of threg bed ropms set with covered parking in the
project from P.C. Bindal vide endorsement dated 10.01.2009
in the record of the respondent.

The representatives assured the complainant that the
respondent had already commenced the construction of the
above mentioned project and ensured that the complainant
will get possession as per terms and conditions of the flat
buyers agreement (hereinafter, the FBA) which was executed

in the name of Mr. Laxman Vishwanath (hereinafter, ‘original
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Vi,

vii,

allottee”) within thirty six months with a grace period of six
months.

That the complainant had purchased the above said flat for a
total sale consideration of Rs. 72,07,437.50/- from Mr, P.C.
Bindal towards the above saild unit through
cheques/draft/bank transfer.

That in the period following the making of the above stated
payments, the cnmpialnantgr&duﬂily came to realize that the
promises of timely puﬂeﬁwﬁ“ﬁi’ the above apartment as per
FBA were nothing but false assurances and misrepresentations
on the parts of the respondent, The construction of the tower
in which the complainant" apartment was to be located was
progressing at-a ‘snail's pace and very sub standard and
maximum work-of theunit of the complainant are still pending.
There has been a situation where the respondent have failed
to deliver puﬁg&sﬁiun of the: {ZI}HS‘IT'LEFtEd apartment as per the
schedule that had been promised by the respondent i.e. 3646
months as mentioned in para no, 10{a) of FBA.

That the complainant sought information on the tentative
timeline for possession by way of a clear and firm assurance
by the respondent that they shall complete the project on time.
Much to their dismay, the respondent refused to provide any
such assurance. This made the complainant realjze that the
respondent had duped them and that there was no scope of
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their getting possession of the booked apartment in the near

future, let alone within the promises time-frame as undertaken
by the respondent in the FBA, which has not been handed over

to the complainant after endorsement by the respondent.

viii. That to provide an instance of the ground reality of the status

1X.

of progress of construction at site, it is brought to the attention
of this authority that the respondent’ raised demands were all
promptly paid by the n‘um;_-i-éﬂna_ut as it reflected from the
annexed receipts and ntifl!:'é:'rl‘:.'duﬁl..lments. which clearly shows
that the complainant have been making timely payments in
good faith all along,

That it is abuﬁcfﬂntly clear by the act and conduct of the
opposite parties that they have not only defrauded the
complainant, bug also-have violated the terms of the builders
buyer agreement by not offering possession within 42 months
(36+6). It is:apparent that tﬁu respondent has provided
deficient services, is guilty of unfair trade practices, and has
planned to fleece the complainant of her hard-earned money
in a well directed and pre-planned manner. Even today, the
unit of the complainant has not completed and maximum
works are still pending. Due to this, on the one hand, the
complainant is deprived of moving into her own apartment in
the pre-agreed timeframe and, on the other hand, she is
suffering additional loss because of blocked capital of a very
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heavy amount and also caused huge loss by paying rent as the

complainant is residing on rented accommodation.
That the complainant have until date deposited rs.
76,31,306.50/- in furtherance of the buyer's agreement with
the respondent as per their demands raised. However, the
respondent has failed to deliver/offer possession of her
allotted apartment unit to the complainant within the
stipulated time. The respondent s also liable to pay Rs. 10/-
per sq.ft. As penalty fq_:_'.déiéye&pbssessinn to the complainant
as terms and mndi_tiﬁﬁ?sbf the FBA.
That the respondent had already recéived amount of Rs.
76,31,306.50 [- which is.more than the actual sale price of the
flat and despite;fei;eii.r;éd the said amount, the respondent has
knowingly, intentionally and deliberately not delivering the
possession of the ‘said ‘unit and also not executing the
conveyance deed of the said unit. Moreover, the respondent
has illegally cﬁarﬁe& maintenance amounting as fully detailed
and described.in final statement of account of respondent.
Relief sought by the complainant:

The complainant has sought the following relief:

To direct the respondent to deliver the possession of the
duly completed flat with penalty for delaying the

possession at the prevailing rate by the authority.
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ii.

jil.

iw.

i

To direct the respondents to pay the interest on the
principal amount @ 18% per annum from the date of
payment till realization.
To direct the respondent to execute the conveyance deed
of the above said unit.
To direct the respondent to charge the maintenance from
the date of possession and f!g;:a-ls._pur their desire.

Reply by the respnndaﬁ -
The respondent hagraised certain-preliminary objections and

has contested the present complaint on the following grounds:

That the complaint filed by the complainant is baseless,
vexatious and !sxm_::t i:e:nable in the eyes of law therefore the
complaint desewes.m:be dismissed at the threshold.

That the flat was initially booked by one Mr. Laxman
Viswanath , wha had applied for an advance registration for a
residential apartment of 4 bedrooms in the said project. On
03.10.2004 and deposited a sum of Rs. 1,00,000/- as the
booking amount. Afterwards, he was allotted a 3 bedroom
residential flat bearing no, D6-601 ad-measuring 2810 sq. ft.
With the basic price Rs. 73,76,250.00/- on 01.03.2005. The

FBA between original allottee and the respondent was
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iii.

iv.

executed on 31.01.2006. Thereafter, the flat was transferred to
the Mr. P.C. Bindal (herein after referred to as "subsequent
buyer”). It is submitted that a sum of Rs. 20,44,062/- had been
paid by the original allottee till transfer to subsequent buyer.
On 10.01.2009, the subsequent buyer transferred the flat in
favour of the complainant herein and thereafter the
complainant entered into wment to sell and executed
affidavit for the puI‘PGEE" ﬂ?»e!ﬂ*&nng into the shoes of the
subsequent buyer. It 1s submitted that the subsequent buyer
requested the respondent for transferring the flat in favour of
the complainant herein. It is submitted that the respondent
being a custume; oriented organization agreed to the request
of the subsequent buyer-and the agreement was endorsed in

favour of the complainan tﬁerélil

That the n:nmpiainar;t was always kept aware about the status
of the project and the delays and hindrances being faced by the
developer in completing the project. The complainant was also
assured that any delay attributable will be compensated as per

the terms& conditions of the executed FBA.

That part project has been completed and the respondent is in

process of getting the occupation certificate of tower D-5. The
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approval regarding the transfer of beneficial interest and

marketing rights were framed on 18.02.2015 being under
suspension till 31.01.2017 is pending. Hence, the grant of relief
as sought for is not justifiable and tenable at this advance stage
of the project. It is respectfully submitted that the
compensation due as per FBA had already been reflected in
delivered financial statement :of accounts (FSA) to the
complainant. Itis impurt:ant'.i:u miention that as the project is at
its very advance stage pf developmentand the prayed relief [s)
by the complaifiant at ;:i."tfs si-é;age is neither tenable nor
maintainable in the interest of other allottees at large & entire

project.

. That the mutually a‘grgebi_ﬂadquse:nu.: 10(c) of the FBA wherein
the delay compensation has been specifically mentioned and
agreed by the complainant and hence contending the date of
offering the possession, interest and compensation is incorrect
wherein ‘time is not the essence of the contract’ stands
contravened and hence proviso of section 18 are not
applicable in the captioned matter as the respondent has
agreed to abide by the obligations made under the FBA duly

executed between the complainant and the respondent.
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vi. That the respondent company has invested a huge amount on

the construction and development of the said project and In
case the reliefs as sought is allowed to the complainant, it
would cause financial loss to the project as well as loss to the

genuine customers in the said project.

vii. That the enforcement of provisions under Act of 2016 should
be prospective and nut:h&;'tﬁtﬁn’spective. It is pertinent to
mention here that;_.tzhe respondent company has already
applied for rﬁg,.[.ﬁ‘i__—_arlqn. und;r Real Estate Regulatory
Authority with respect to the said part of the project before the
authority. The i'teﬁappq;iez_.it company -has further completed
most of the deﬁ.éLuﬁhmathuk m tower no. D-5 and has been
already applied for the occupancy certificate before the

competent authority.

vili. That as per-the FBA, which is binding between the
complainant and the respondent, both have agreed upon their
respective liabilities in case of breach of any of the conditions
specified therein. It is submitted that the |iﬂ|:l.|-|it}-' of the
respondent on account of delay is specified in the clause 10(c]
of the said agreement and as such the complainant cannot

claim relief(s) which are beyond the compensation agreed
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upon by the complainant. In this view of the matter, the

captioned complaint is not maintainable in law and is liable to
be dismissed in limine. It is a well settled proposition of law
that the courts/forums cannot travel beyond what is provided
in the agreement/contract and penerate altogether a new
contract; the responsibility of the courts/forums is to interpret
appropriately the existing mntral:t and decide the rights and

liabilities of the parties within the four corners of the contract.

ix. That the delay in handing over the'possession of the flat was
caused only due to the various reasons which are beyond the
control of the respondent company. That the global recession
hit the economy_ and is continuing particularly in the real
estate sector. It is subimitted that the construction of project of
the respondent is dependent upon the:amount of money being
received from the bookings made and money received
henceforth in form of installments by the allottees’. However,
it is submitted that during the prolonged effect of the global
recession, the number of bookings made by the prospective
purchasers reduced drastically in comparison to the expected
bookings anticipated by the respondent at the time of launch

of the project.
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X

xi,

xii.

That the various problems which are beyond the control of the
respondent seriously affected the construction like lack of
adequate sources of finance, shortage of labour, rising
manpower and material costs and approvals and procedural
difficulties. In addition to the aforesaid challenges the
following factors like demonetization, outbreak of corona virus
etc. also played major MEWying the offer of possession.
Continually, order of thEHﬁn’h’IE Supreme Court and NGT

were being passed putting stay upen the construction activity.

It is submitted that the finishing work of the flat is carried out
only after [hﬂ::_ﬂj-lﬁtiiﬂﬂ clear the outstanding amount and agrees
to take over the possession of the flat, Since, the fittings and
fixtures gets damaged due to:.corrosion, the same cannot be
done before handing over the posséssion, Besides, the rebate
of Rs. 6,25,000/- on account of final finishing cost of the unit
had also been given to the complainant which is optional in
nature as well as the same figure was also reflected into FSA

with letter of fit-outs.

That the complainant had invested in the project only for
commercial purposes and he is an investor and not the end

user, Therefore, the jurisdiction of the authority cannot be
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invoked as there is no cause of action for filing the complaint

before this authority.

xiii. That the complainant has applied for the allotment of the flat
as an investment and not for personal use of the complainant
which is abundantly clear and evident from the conduct of the
complainant. it is submitted that the complainant has invested
in the flat with intent't o T’jh;l'iﬂ:eﬁz-fnunetarjr gains by way of
reselling the flat to a I'ﬁglf;lqr ;hfjder at an appreciated value.
thus, in view D,F rhe :ci:']pstﬂrlt PTEEEI,TEI'IIB_ upheld by various
Real Estate R EEI.I.]EtI]I‘jF Authurihes al:’russ the country, the
present cﬂmllplairit I5 nnt rnalntamabl& wherem it is held

unanimously thﬂt;ﬂ'lﬂ iJW'E!‘Stl:iIS :;lf rlg:al £state projects are not
entitled to relief frnmi'eﬁ'lc Esgamaiegglafnw authority,

xiv.That the frivo Ié:-u?: dg_ii:;:]gn;j,sf{?f ﬁ“?}lﬂt{ees have resulted in
the rampant iﬁcreiase in filing of .vegaﬁ;}us complaints against
the real estate -|II|-EI}FE.]‘5. This prﬁ;:‘ﬁce needs to be curbed and
dealt with iron hands given the potential drain of the frivolous
legal proceedings on the limited financial and time resources
available to the real estate players. The respondent has always
kept complainant aware with the status of the project, thus the

allegation of the complainant is vague and [rivolous. It is
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submitted that to avoid the contractual obligations and with

malafide intention to earn wrongfully from the respondent, the
complainant has filed the instant complaint. Hence, the

complaint is liable to be dismissed in limine.

. That as per the decision of the Supreme Court in Wg. Cdr.
Arifur Rahman Khan & Ors. Vs. DLF Southern Homes Pvt. Ltd
and Ors, in Civil Appeal” &Eﬁw 2019, that there was a gross
delay in handing oyer: tﬁa_ ﬁ'us‘éeﬂsmn of the flats and the
allottees are eht’lﬁ;d Enr_ cﬂmﬁensaﬁun at an amount
calculated at ﬂu;ﬁ'.ﬁte of E% sample interest. The above amount
shall be in ad‘g[ttldﬂ to, ;hﬂ aluﬂuLBﬁS already credited at the
time of sending ﬁm:ﬂ iatdm&nt f ﬂbﬂf&[ﬂ%ﬂ as per the clauses
of FBA. Theret'ur::. 1n__‘irl'e.'_w pf-:th“;la’%%;ﬂd order of the supreme
court, the cun‘{plﬂnagnh t:anmpt aeﬁkggxarbitant rate of interest
from the dwe!uger," re:igundent, Thﬁt the captioned complaint
is frivolous, vague.‘ 'ah:l' '.."éxatiuu;in naﬁre, The captioned
complaint has been made to injure the interest and reputation

of the respondent and therefore, the instant complaint is liable

to be dismissed.
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E. Jurisdiction of the authority

6. The preliminary objections raised by the respondent regarding
jurisdiction of the authority to entertain the present complaint
stands rejected. The authority observed that it has territorial
as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E.l Territorial [urlsn:lh:tiun

7. As per notification no.’ ::lﬁz?;m? 1TCP dated 14.12.2017

the jurisdiction of R&a] Eﬁtatﬂ Regufhtﬂry Authority, Gurug‘ram
shall be Entirg:;ﬁg?ggmm@;smg-fnr all purpose with offices

situated in I@qﬁ‘am In fh_;_..g:g_;:enﬂ case, the project in
question is sittated wifﬂi]n"t_hﬁf{plﬁnniﬁg-:hi‘ea of Gurugram
District, theréfore| this authority has complete territorial
jurisdiction to d‘EaLmﬁL;hE presngt-i’:umplalnt.

E.Il Subject- matter]uﬂsﬂicﬁhn -

8. The authurltg ?asr’ tnm;_rlht& ju&ﬂlﬁﬂ]! to decide the
complaint regardmg non- cﬂmpha,rfce of ubhgaﬁnns by the
promoter as per ‘the provisions of section 11 (4) (a] leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.
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F.

%

Findings of the authority on the objections raised by the
respondent:
With regards to the above contentions raised by the

promaoter/developer, it is worthwhile to examine following

issues:

F. l. Objection raised by the respondent regarding force

majeure condition

10. The respundentfprnmamr .‘ffjim the contention that the

11.

construction of the prﬂ“iat"b':.fih,l;ls delayed due | to several
unforeseeable e}yﬂnts :-!urﬁ-ir;h qu;?; bs;;!und the reasonable
control of the r&&puﬂ;iﬂnt whlch have mat&rl,all],.r and adversely
affected the tim'ﬂly cnm‘plgtlﬂh u‘f the pmiett and are covered
under force n:t'aj’etirﬂ-'- cunditinﬂ's such'@s non-payment of
instalment by dlﬁgreut allottee o fﬂl,‘.tlﬁ;]]-f‘ﬂ]ﬂﬂt slow pace of
construction due to non-ayailability of laborer, demonetization,
lockdown due mécwlﬂsrl@ variﬁus ﬁrd&m passed by NGT and
heavy rainfall In Eurugmm i ZD:TIE- L/

It may be stated that asking for extension of time in completing
the construction is not a statutory right nor has it been
provided in the rules. This is a concept which has been evolved

by the promoters themselves and now it has become a very

common practice to enter such a clause in the agreement
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: 4

executed between the promoter and the allottee. It needs to be
emphasized that for availing further period for completing the
construction the promoter must make out or establish some
compelling circumstances which were in fact beyond his
control while carrying out the construction due to which the
completion of the :unstructiun of the project or tower or a
block could not be cnmp]ﬂgd.‘.ﬂdg)ln the stipulated time. Now,
turning to the facts -:}f' 'EHE ‘p%s#nt case the respondent
promoters has not Es‘ﬂgneds‘imﬂ Mpeﬂin g reasons as to why
and how l:hE}'fEhalI;"he E.ntlt]Ed f-::r further extension of time six
months in dEgl".ijI'iIlg the Hﬂﬂﬁ'ﬂﬂfﬂﬂﬂl of the‘unit. Mareover, the
due date of pnssesgiqn ‘comes out to he 27.02.2009 and all the
reasons for the dia-lﬂ}r- T:tﬂiEﬂ ']::].r thb- respondent in its reply
were applicahiiﬂ' 2015- Zﬂ‘i-ﬁ‘ﬂ:lf netization etc.). Thus, the
delay of nveilT*m Ellvé years ta emttmr be justified by the
respondent. |

The authority is of the view that commercial hardships does
not give the respondent an exception to not perform the
contractual obligations. The promoter had proposed to hand
over the possession of the apartment by 27.03.2009 and

further provided in agreement that promoter shall be entitled
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to a grace periods of six month. As a matter of fact, the

promoter has not given the valid reason for delay to complete
the project within the time limit prescribed by the promoter in
the apartment buyer's agreement. As per the settled law one
cannot be allowed to take advantage of his own wrong
Accordingly, this grace perinEls of six months each cannot be

allowed to the pmmntenq‘t; is's

g

'|
fiosd l.'I

F2. Non-payment of jnstallmeﬁ%s I::.-r the complainant and
other allnl:l:E}as A

B e N

13. The respnndex}ttma l'El'lEEﬂ" annﬂ'rer uh]-EﬂflﬂIl that due to non-
payment of .Ingt;ilmgnm by the; complainant and other
allottees, he f‘*ai-:ﬂ;f-a finangial crunch and wasn't able to finish
the project on tlme ’ThEePb]EE‘ElFI’I _,;rmﬁed by the respondent
regarding dela}r ”ﬂ] ¥ Iﬂalu;tg I’iﬁi&l}' payments by the
complainant wh have ﬂnmmitteifl breach of terms and
conditions of I‘j'iE iﬂﬂtmﬂﬁyﬂnaking’defﬂultin timely payment

of the 1n5tallt[_|_er,|ats__u'.fj‘ll;lj:h___has led to delay in completion of

construction at the end of respondent.

14. That the FBA was entered into between the parties and, as
such, the parties are bound by the terms and conditions
mentioned in the said agreement. The said agreement  was
duly signed by the complainant after properly understanding

each and every clause contained in the agreement. The
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complainant was neither forced nor influenced by respondent

to sign the said agreement. It was the complainant who after
understanding the clauses signed the said agreement in their

complete senses,

15.In the present complaint, it is an obligation on the part of the
complainant/ allottee to make timely payments under section

19(6) and 19(7) of the Act./Section 19(6), (7) proviso read as

under, :‘:’1
;E“l-i.- 31“&
“Section 19: - mggtﬁqddqﬁmHa pttees.-
N S W RS
............. ......'-, T' bt il .J

21

Section 19(6) sﬁﬁfﬁaﬁmﬂfﬂﬁﬁﬂ. wﬁﬂ'ﬁus entered into
an agreemen i:j'i:rsnre to take an apartment, plot or building
as the cn&eémuy .ﬁ'E. under section ﬂﬂ,{. shall I’Je responsible to
make ne ‘payments inthe rimmmr and-within the time
as specifi !ﬂ'h'ig vl ﬂ,g ern ymi' s'!mﬂ pay at the
proper hm&, wﬁd’ sﬁfpre Eg :‘hﬂun charges,
mumﬂpn! Wu; and electrici rges, maintenance
charges, gmun}fﬁﬂﬁ’wdﬂﬂqu‘]m,{fuﬂﬂj

Smgbad b

Section 19(7) states that the EHﬂh‘.‘E‘E shall be liable to
pay interest, ot such rate as may be prescribed, for any defoy
in payment towards  any amount or e]mq;res to be paid under
sub-section "ﬁ}i A’ - : |,.

A N W

%M N

16. The aumnnt}?«has t:-hﬁnnred l'.?tmtthq’ tntaj tpnsiderannn of the
apartment of Rs. 73,76,250/- and the complainant has paid Rs.
76,31.306/-. As per clause 5{a) of FBA, it is the obligation of
the allottee to make timely payments and the relevant clause

is reproduced as under:

5 (a). Time is the Essence: Buyer's Obligation
Timely payment of the installments/ amounts due shall be of
the essence of this agreement. If payment is not made within
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the periad stipulated and or the Buyer commits breach of any
of the terms and conditions of this agreement, then this
agreement shall be liable to be canceled. In the eventuality of
cancellation, earnest money being 15% of the basic price
would be forfeited and the balance. If any, would be
refundable without Interest. On cancellation of this agreement,
the Buyer shall also be liable to reimburse to the Developers
the emount of brokerage paid, if anv, by the Devélopers
towards the booking of the flat. In any case, all the dues
whatsoever, including interest, if any, shall be payable before
taking possession of the flat.”

|
hie, '\-'.II!'

17. The allottee has paid suﬁgmﬁmnunt of the total sale

consideration as Per.- 't}?e.. ﬁﬁ’s;umer ledger dated

29.04.2015 on pagg. -atﬁ‘ qfﬂ's,e qnn;;ﬂajnt; The authority is
of the view tha;’ﬂm‘ cun%ﬁlﬂlnﬂﬂt‘ c:anrmt be said to be in

violation of hIs éuties;and fﬂl:hnghhnr& arising out of

sections 19 {&3 rg.nq E’f] napr clguqe ﬂguf;ﬁa FBA. Thus, the
respondent can n;::‘l: he leén hEi"Iﬂﬂt ﬁFthTs objection.

G. Findings on the re‘tlel‘?;bung_! hj_' ﬂ:{e r.‘nmplajnant
G.L Regardlﬁg%l?(ﬁggﬁw terest F,‘-}
LSS 1 b 1 ! "
18.In the present cemplaint; the-complainant intend to continue
with the project and are seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.
18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promaoter fails to complete or is unable to give
possession of an apartment, plot, or buflding, —

Provided that where an allottee does not intend to withdrow
from the project, he shall be paid, by the prometer, interest for
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every month of delay, till the handing over of the possession, at
such rate as may be prescribed,”

19. Clause 10 (a) of the FBA provides time period for handing over
of possession and the same is reproduced below:

"Clause 10{a): Construction of the Flat is likely to be
completed within a period af thirty six (36) months of
commencement of construction of the particular Block in
which the Flat in located with a grace period of six (6) manchs
on receipt of sanction of building

Plans/revised building plans and approvals of all concerned
autharities including the Fire ,}'E wvice Dept, Civil Aviation Deptt,
Traffic Dept, Pollution Control D _h‘, as may be required for
commencing and mn}rm}ﬂ caltstruction subject to force
and restraints or restrigtions fram any courts/outharities,
non-availability  aof. *flu ﬂ’ﬁ terials, disputes with
contractors/work forcé.ett and ¢ r.u-ﬂsﬁf beyand the
control of the Develoy o, ' ni'eseﬂz payments by
the First Er.g}ﬂk in the ébﬁa E.Ed?}lj by of damages
compensation shall fie against t thr;- ﬂersa'dpe:r in cose of delay
in handing Pq.h" possession on acoount of tﬁg said reasons, The
date of submitting upm.rmﬂnu to t'lb.e cpncergwﬁ authorities for
issue  of | ] J'c.rt;qn rt Feﬁﬂ.r:fﬁc;upauryfpar!
occupancy gertificate of the dfa -E.’:umme hall be treated as the
date of com eqtf:-n of J:he Flat ,.I'i:-r rﬁa purpose af this
clause/agreement’ | 1 _.,-"’ A

20.At the outset, it™i§" }felgyi@i;ﬁ_'ém_‘!‘tpahment on the preset

possession cl usiuf ‘the; ﬂg.'emnez;l: wherein the possession

has been suhj“ to a‘hﬁ%ﬁ%s uf‘tegb:)'rns and conditions of this
agreement Bn& the mmﬁlaxﬁant ’nﬂt’helrig in default under any
provisions of these agreements and compliance with all
provisions, formalities and documentation as prescribed by
the promoter. The drafting of this clause and incorporation of

such conditions are not only vague and uncertain but so

heavily loaded in favor of the promoter and against the allottee
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that even a single default by the allottee in fulfilling formalities
and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over possession
loses its meaning. The incorporation of such clause in the
buyer’'s agreement by the prnmnter is just to evade the liability
towards timely delivergt‘“nl;ﬁg}?_jgﬂ unit and to deprive the
allottee of his nght amuﬁ:{aﬁé}ﬁﬁﬁ? delay in possession. This is
just to comment -as tg' huw ﬂm builder has misused his
dominant pnslitlumalnd dr:ﬁed s:ch mlhch‘iea.-uus clause in the

agreement ﬂnﬁ ﬂ'ié a]lﬂtteu ls_lefhwth nt;‘.- option but to sign on

the dotted Imes,-

|
L N

21, Admissibility of gfac ﬁﬁridd;ﬁ&fﬁﬁmmer has proposed to
hand over Lhe.E seﬁ]ﬂwﬂ_‘gﬁ:h% ?mg}gnt 4as per clause 10(a)-
within a perlud of thII‘t}' six {Hﬁ] mo nﬂls of commencement of
construction of the p’artf::ular hl[':nck in which the flat is located,
with the grace period of six months, on the receipt of sanction
of building plans/revised building plans and approvals of all
concerned authorities including the fire service department,
civil aviation department, traffic department, pollution control

department, as may be required for commencing and carrying
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22,

HARERA

on construction. In the present complaint, the date of start of
construction of the Block Dé cannot be ascertained from the
documents on record, thus this date is taken from the date of
execution of FBA ie, 31.01.2006. It is further provided in
agreement that promoter shall not be entitled to a grace
period of six months. Since I:l?e construction of the tower D6 is
incomplete, thus, this gmtgi{h_g_j:iad cannot be allowed to the

respondent company. I'].jhéi‘éi’é-fh:-t-h;_due date of handing over

i | | =

possession Eﬂmf;ﬁil;l-l;.t%tl;lj:ﬁéiéiiﬁi E&QQ
fa' ) “amay™ \C

Admissibility of delay possession charges at prescribed
rate of interéﬁ.ﬁ;_'fl:he_(;i:rmplaf_naﬁt 1? seeking delay possession
charges at sin%ﬁlrm;;ére&t ﬁﬂtﬁ?ﬂ%}hﬂﬂﬁf@#lsn to section 18
provides that whﬁ“&é’i}fﬁlxluitj;g_&;iﬁ&.ﬁﬁt intend to withdraw
from the pmju:alr:t, 512 shall ﬁ-ﬂ.paiﬁl'hlﬁthe promoter, interest for
every month of I;iﬂlla_;,'..._tti]] t;'le__.l:]_'_an;i?ng over of possession, at
such rate as ﬂlﬁi,:r be [.‘.r:I‘EEEI"I.h‘Eﬂ a.hfl-if has been prescribed

under rule 15 of the rules. The same has been reproduced as

under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, seclion 18 and sub-section (4) and
subsection (7} of section 19]

“For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7} of section 19, the “interest at the
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rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal
cost of lending rate [MCLR]} is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending
to the general public.”

23.The legislature in its wisdom in the subordinate legislation

under rule 15 of the rules has determined the prescribed rate

of interest. The rate of interest so determined by the
o ey

legislature, is reasnnah]ﬂ%’gﬂ%ﬁigﬁhe said rule is followed to

award the intere)g;;-‘ji;iﬁl.f ensure unifarm practice in all the

cases.

r iy IR

24. Consequently, gj-: {Jer wal;?si_[e of I]T; State: Bank of India ie,
a I' | -
I e

my 4 1§ T
hﬁnsﬁ[sbim@xq;thg l.i;argina] cést f:fjeqdi.hg rate (in short,
L J |: J -

k" {.:'\ i | 1 F |:-.:
MCLR) as on dh{a-,j_@"«]_ﬂjﬂiﬂﬂr :&31}% Accordingly, the

prescribed rate of intefest will be-miarginal cost of lending rate

TY A T '0% \
+2%Le, 93097Y A3 NS N K\

25.Rate of interest to be paid by complainant for delay in
making payments; The definition of term ‘interest’ as defined
under section 2{za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of default,

shall be equal to the rate of interest which the promoter shall
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be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) “interest" means the rates of interest pavable by the
promoter or the allottee, as the case may be,

Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by
the promoter, in case of defoult, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allattee, in case of default.

(it} the interest papable by the promoter to the
allottee shall be from the-date the promoter received the
amount or any part thereof tifl the date the amount or part
thereof and nterest thereon s refunded, and the Interest
payable by the allottee taithe promoter shall be fram the
date the allottee ggf'ﬂufti eu:rm the promaoter till the
date it .f'i.'pr.'rfd' p e 'S .

i =]

.

26. Therefore, intérest on th& getajr ;mjrments from the
J ‘::- ,r

complainant ?}Iﬂ]I be ::hal:ged at the, preﬂchbgd rate i.e,, 9.30%

by the respun‘rgég;tﬂ]mmqler ‘hfhiph i’s sF,qu as is being granted
to the r.'ﬂmp]a.malsﬂp ﬂﬁs&pfﬁela;gd'nﬂﬂﬂksrun charges.

27.0n consideration of thE ﬂnﬁh{pjpﬂ! available on record and

submissions r&n% b}‘ﬁj!:h pﬁrﬁe& r‘%gﬁ‘r\dﬁ* contravention as

per provisions nf_ the: Act, the authority is satisfied that the
respondent is in -c;htraventiun of the section 11(4)(a) of the
Act by not handing over possession by the due date as per the
agreement. By virtue of clause 10(a) of the buyer's agreement

executed between the parties on 31.01.2006, possession of the

said unit was to be delivered within a period of 36 months
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from the start of construction of the particular block in which

the flat is located with the grace period of six months, on the
receipt of sanction of building plans/revised building plans
and approvals of all concerned authorities including the fire
service department, civil aviation department, traffic
department, pollution mntml de;:arnnent, as may be required
for commencing and carx}'itﬁ n;fnimnsl:rucl:mn In the present

¥ ._.- H

complaint, the date m“ smrt ﬁF'ﬁﬁnstrucnnn of the Block D6

cannot be ascertafnsd‘ﬁ'ﬂm )irédﬁ'm[ﬁgmﬁ on record, thus this
S
date is takeﬁ;&:::m theﬁ{iate of Exemﬁnh of flat buyer's
agreement i:e.,, hl 01, lejl}ﬁ The 1r¢spﬂhdent -builder had
claimed a gm:ﬁg pgriﬂd of 6 [pnr.:lhs;f:ur receipt of sanction of
o ! i1 \
building plans,f;el'h:ﬁﬂd J:IJIII[I_ITITE E[ETIE and approvals of all
concerned au*,:_hu_l:itle,gl indudlng-lhg--ﬂre service department,
civil aviation ﬂ'Epﬁl"ﬂnE'ﬂt,'}t;Eh#E ﬁiﬁy‘arﬁﬂ'enﬂ pollution control
department, Eéﬁ-lﬁ'.il-hfvbé I'-':Equilil'ed-"fﬁl:wﬁamme ncing and carrying
on construction. The grace period cannot be allowed to the
respondent as the construction is still not complete. Thus,
neither the occupation certificate has not been obtained till the
date of the order nor the possession has been offered. Thus, as

far as grace period is concerned, the same is disallowed for the
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28,

reasons quoted above. Therefore the due date of possession
comes out be 31.01.2009. The authority is of the considered
view that there is delay on the part of the respondent to offer
physical possession of the allotted unit to the complainant as
per the terms and conditions of the buyer's agreement dated
31.01.2006 executed between the parties.

Accordingly, the non- cnm,p‘l)%aﬂge of the mandate contained in
section 11(4)(a) rear;l witfﬁeﬁfdihla[l] of the Act on the part
of the respr::nde:ti {s Estﬁﬁllﬁhniw mt&h the complainant is
entitled to dela}s:‘pnssessiun r:harges atipreseribed rate of the
interest @ '3'{35‘1! % ng 31 [}:l Eﬂﬂ?,-tjll II:I-we handing over of

i
possession aﬂérnhiaining occu pab on E"e:'—t‘lﬁ’l:ate

H. Directions of the auﬂm:{ty

29,

e rr\.'..-.-.

Hence, the au;%m,rit}r %embﬁ. passes. I:h,,gs order and issues the
{ A a o s

following dire‘mgns uﬂdﬂerr ‘section ‘37 of the Act to ensure

compliance of obligations.cast upon the promoter as per the

function entrusted to the authority under section 34(f):

The respondent is directed to pay the interest at the
prescribed rate ie. 930 % per annum for every month of
delay on the amount paid by the complainant from due date of
possession i.e. 31.01.2009 till the handing over of possession
after obtaining occupation certificate.
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ii. The arrears of such interest accrued shall be paid by the

promoter to the allottee within a peried of 90 days from the
date of this order and thereafter monthly payment of interest
till the offer of possession shall be paid on or before 10% of

each subsequent month.

lii. The complainant is directed to make the outstanding

payments, if any, to the respondent alongwith prescribed rate

g b ..I'r

of interest i.e, equitable i “wvhich has to be paid by both

) b 1

H.-.n- i

the parties in case of fall,ul'E“ur‘n t'hEir respective parts.

iv. The I'ES]]ﬂl’ldﬂl;lf ﬁt;z]lf* nnt l:h'arga ﬂn}rthing from the

'!'l-'

complainant &h;l:ﬁa is not tT':e part r.‘.lf 'I:HE El.partmEnl: buyer's

agreement.

30. Complaint stanhﬂtgp.gseé uF| E J_,h 4

li" " =
1S~
31. File be consigned to regp;t:‘_‘,'r. gL j., '

NAARER
1 GURUGRANZ—
(Samfir Kumar) [Vijay Kumar Goyal)
Member Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 14.09.2021.

-n

Judgement uploaded on 30.11.2021.
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