HARERA
- GURUG%M Complaint No. 3550 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3550 of 2021
First date of hearing: 14.09.2021
Date of decision : 14.09.2021

Mr. Dalip Sud

Address: - House No. D3/7, [H™ Floor, Vasant

Vihar, New Delhi -110057. Complainant
Versus

M/s Parsvnath Developers Li_mlite:i&'
Office address:- Parsvnath Tower, Near

Shahdara Metro Station, New Delhi - 110032, Respondent
1 1;.

CORAM:

Shri Samir Kumar - | Member

Shri Vijay Kumar Goyal Member

APPEARANCE:

Shri Akash Mehta Advocate for the complainant

Shri Deeptanshu Jain Adyocate for the respondent

ORDER.

1. The present complaint dated 27.08.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules] for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibiliies and functions under the

provision of the Act or the rules and regulations made there
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under or to the allottee as per the agreement for sale

executed inter se them.

Unit and project related details

The particalars of the project, the details of sale

consideration, the amount paid by the complainant, date of

proposed handing over the possession, delay period, if any,

have been detailed in the fﬂuuwing tabular form:

5.No.

Heads T = 1f

Information

Project name and lu-ﬁ‘lfﬁlf i

“Parsvnath Exotica” at
Sector - 53, Gurugram

Project arEa

33511 acres

Nature #f‘thl: prmed

Group Housing Colony

DTCP r]i_l:_'élise no, and - validity
status | - [

HA

E-L:q'l I'|._i .: H-_r' i

£9 to 74 of 1996 dated
03105.1996 valid upto
02.05.2019

52 to 57 of 1997 dated
14.11.1997 valid upto
13.11.2019,

1079 to 1080 of 2006 dated

2808.2006 valid upto
01.09.2019

Mame of licensee

M/s Puri Construction Lid.
and 5 others

RERA Registered/ not registered

Not Registered

Unit no.

D5-703, VII* Aoor, Block
No. D5

Unit measuring

2810 'sq. ft.

(Initial super area)
[As per flat buver’s
agreement)

2895 sq. ft.
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(Final super area)

(As per the final statement
of account on page 70 of tha
complaint)

commeneement.of construction of
the partimlar black in which- the
Aat is located, with the grace
period of six months, on the
receipt of sanction of building
plans/revised building plans and
approvals of all concerned
authorities including the Ffire
service deptt, civil aviation deptt,
traffic deptt, pollution control
deptt, as may be required for
commencing and carrying on
construction)

S. Date of execution of Buyers|27.03.2006
_ Agreement (Page 28 of the complaint)
10. Payment plan Construction linked =
payment plan |
(Page 42 of the complaint)
Later changed to time
¥ linked plan
- (Page 59, annexure AS of
1 R = the complaint)
11. | Total Sale consideration Rs, 1,18,02,000/-
A\ TR (As per the flat buyer
£ o0 7T D) I e dgreement on page 30 of
X/ G Y the complaint)
12. | Total ‘amount paid by the | Rs.1,13,63,195/-
complainant (As per the customer ledger
dated 08.05.2015 on page
\ 61 of the complaint)
13. | Date nfst@rt*u? construction of &E Cannot be ascertained
block D5 % .‘ .
14. Due date of {lE'.“HEJ!‘jF'nf puaa‘ﬂ-ﬁmﬂ 2?.0‘3.3{] (19
35 Per (No grace is given as the
(As per. clause 10(a)- withiu a | construction is not yet
period of thirty six (36) months of | complete)

(Since the date of start of
construction cannot be
ascertained, the due date of]
delivery of possession is
calculated from the date of
execution of agreement)
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| 15, Occupation Certificate received on | Not received
16. Offer of possession Not offered
17. | Delay in handing over possession | 12 years 5 monthsand 18 |
ie, till 14.09.2021 days

Facts of the complainant

The complainant has made the following submissions:

That the flat buyers agreamf.'nt (hereinafter, the FBA) was
executed between M ,As P:rsﬂnath Developers Limited
(hereinafter, the respum_;lenﬂ and Mr. Dalip Sud (the
complainant) on the ET.ﬁEEGDE, agreed to pay the basic price
and other cusﬁ" ﬁﬂd charges as stipulated for the purchase of
the residentih_i"":ﬂ'ii_t bearing no. D5-703 on 7% floor ad-
measuring 28 1ﬁﬁg.-&'im sector 53, That the basic flat price was
agreed at Rs. 1,18,02,000 rupees ealculated at rate of interest
4200 per sq. [g uﬁt_nﬁ‘yﬁ_id; Etz_ﬁ;l%“qf the payment has been
made by the complainant receipts of which are duly
acknowledged by the respondent.

That the original FBA dated 27.03.2008, the payment schedule
was construction based plan mentioned in the annexure-1 but

through the letter dated 15.05.2006, the complainant switched

the payment method to time linked plan.
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iii. That the respondents offered letter dated 4.03.2008, a rebate

of 6% less on the last 3 installments L.e. Rs 23,29,715/- if this
balance payment is made in one go by 15.03.2008. The
complainant paid the lump sum payment on 4.03.2008,

iv. That the said FBA contained the following terms and
conditions which are onerous, one sided, and completely
unjustified, _ #

v. That in the above I'I'I_El]ﬂ;;':lﬂd..FrEﬂ, the date of possession
mentioned is 3&.-:-mnnth$'ﬁ;uﬁi“fheodate of construction of the
block plus 6 H.';ﬂl'llih.s graﬂ: pﬂﬁ;:r:-'c:i, however the complainant
was made to believe that the time calculated would be from
the date of the'@ﬂat:u'_ciﬂn. The penalty for delayed installment
by the buyer under clause 5(h) m:_u;;ﬂse of delayed payment by
the buyer would.be payable by-pepalty of 24% interest per
annum while under clause 10{a) in case of delayed possession ,
a compensation- for @ Rs..107.60 per.sq.meter or @ Rs, 10/-
per sq. ft of the super area of the flat per month for the period
of delay would be given. These clauses under the BBA are
completely unjustified and unreasonable.

vi. That the complainant has made timely installments despite the

late delivery of possession. That several letters were sent by
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the complainant to the respondent company which were duly

acknowledged however no reply was given by the respondent.

vii. That as per the customer ledger dated 08.05.2015 sent by the

respondent shows estimated cost paid by the complainant to

beRs. 1.13,63,195.

viii. That on 12.03.2015 an offer was made by the respondent to

ix.

take possession of the schgd:g;;gﬂ_'gremise as it is, which did not
include internal wmkinﬂhrding the kitchen, electric switches
and much more; ﬁith a reﬁ.atﬂﬁf & lakh. But when the
complainant lzaituta.ted tt;e estimate amount, it came to be
about 35 lakh which the complainant conveyed to the
respondent by the%&mﬁil dated B.09.200.5 in which he rejected
the offer.

That a demand to comply with the eriginal agreement and to
deliver a haﬁf-ta%h!é. ?:‘nfﬁp!’ﬂéd ‘flat with completion and
occupancy certificate together with registration issued by
Haryana govt was made in the letter dated 20.09.2015. After
this period, several emails and letters were sent by the
complainant asking for possession and compensation from the

respondent company and no response was received. After the
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last letter in 2018, the complainant also visited the premises in
the year 2019.

That the complainant wishes to receive possession of the
scheduled premise and wishes to duly receive the penalty
charges for the delayed delivery of possession in light of
section 18 of the Haryana Real Estate (regulation and
Development) Act, 2016 ﬂnﬁxﬁtﬁ the compensation.

That the respondent company ls yet to register the project
with the Real Estate Regulatory Authority and to apply for the
accupancy certificate W‘hi{;h is still in the process.

Relief sought by the complainant;

The complainant has sought the following relief:

To direct the respnncign't to handover the possession of
the flat to the complainant aiﬂﬂg with interest for the
delayed period in accordance with the provisions of the
Act.

Reply by the respondent:-
The respondent has raised certain preliminary objections and

has contested the present complaint on the following grounds:
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That the complaint filed by the complainant is baseless,
vexatious and is not tenable in the eyes of law therefore the

complaint deserves to be dismissed at the threshold.

That the flat was booked by Mr. Dalip Sud, who had booked
this flat bearing no. D5-703 on 18.03.2006 in the said project
of the respondent company after due diligence & voluntarily
and deposited a sum of Rs. 18,00,000/- towards the booking
amount. This flat has the area ad-measuring 2810 sq. ft.
tentatively with the aérjéeﬁthe basic selling price (BSP) Rs,
1,18,02,000/- Afterwards, the FEA was executed between the
both the parties. an 27.03.2006 enumerating all the terms &
conditions of the Fﬁa._ The complainant opted for part down
payment plan for maﬁf-ﬁé fﬁrthlte; payments. Therefore, the
respondent Heéréin Startéd raising payments as per the

payment plan opted by the complainant.

That the r:-::mpjainant was always kept aware about the status
of the project and the delays and hindrances being faced by the
developer in completing the project. The complainant was also
assured that any delay attributable will be compensated as per

the termsé&: conditions of the executed FBA.
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iv. That part project has been completed and the respondent is in
process of getting the occupation certificate of tower D-5. The
approval regarding the transfer of beneficial interest and
marketing rights were framed on 18.02.2015 being under
suspension till 31.01.2017 is pending. Hence, the grant of relief
as sought for is not justifiable and tenable at this advance stage
of the project It is respectfully submitted that the
compensation due as per' FBA had already been reflected in
delivered finaneial statement ef accounts (FSA) to the
complainant, It is impﬂrtai:l-t to l‘l'll'-;!;'l tion that as the project is at
its very advance stage of development and the prayed relief (s)
by the r:arnpfa_lna.ﬂt at this stage is neither tenable nor
maintainable in the interest of Otherallottees at large & entire

project.

v. That the mutually agreed clause no, 10(c] of the FBA wherein
the delay compeénsation has been specifically mentioned and
agreed by the complainant and hence contending the date of
offering the possession, interest and compensation is incorrect
wherein ‘time is not the essence of the contract’ stands
contravened and hence proviso of section 18 are not

applicable in the captioned matter as the respondent has
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vi.

vil.

agreed to abide by the obligations made under the FBA duly

executed between the complainant and the respondent.

That the respondent company has invested a huge amount on
the construction and development of the said project and in
case the reliefs as sought is allowed to the complainant, it
would cause financial loss to the project as well as loss to the

genuine customers in the sa‘:&.ﬁf_'ﬂie:l;

That the enforcement of ;;rmrisinns_ under Act of 2016 should
be prospective and not I:he r.etrf:;:'s'pm_:ﬁve; It is pertinent to
mention heré that the respondent company has already
applied for ,Iii;gisu-a;_im under Real Estate Regulatory
Authority with respectto the said part of the project before the
authority. The respondent eompany has further completed
most of the déuelnpmﬂnt-.wurh.ln tower no. D-5 and has been
already applied I["ur *I;hé occupancy - certificate before the

competent authority,

viii. That as per the FBA, which is binding between the

complainant and the respondent, both have agreed upon their
respective liabilities in case of breach of any of the conditions

specified therein. It is submitted that the liability of the
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respondent on account of delay is specified in the clause 10(c)
of the said agreement and as such the complainant cannot
claim relief(s) which are beyond the compensation agreed
upon by the complainant. In this view of the matter, the
captioned complaint is not maintainable in law and is liable to
be dismissed in limine. It is a well settled proposition of law
that the courts/forums cannat travel beyond what is provided
In the agreement/contract and generate altogether a new
contract; the rEﬂ_]!DI.'IS‘hHﬁ}T'Bf the courts/forums is to interpret
appropriately the e'xistiné :nntrs;c;t and decide the rights and

liabilities of the parties within the four corners of the contract.

That the delay in handing over the possession of the flat was
caused only due to'the various reasons which are beyond the
control of the respondent company. That the global recession
hit the economy and is continuing particularly in the real
estate sector. Itis slll:rni.’ttﬁﬂ that the construction of project of
the respondent is dependent upon the amount of money being
received from the bookings made and money received
henceforth in form of installments by the allottees’. However,
It is submitted that during the prolonged effect of the global

recession, the number of bookings made by the prospective
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purchasers reduced drastically in comparison to the expected
bookings anticipated by the respondent at the time of launch

of the project.

That the various problems which are beyond the control of the
respondent seriously affected the construction like lack of
adequate sources of finance, shorta ge of labour, rising
manpower and material m&r}:mﬁnd approvals and procedural
iR
difficulties, In addi_l:inn'- L'{;fhé aforesaid challenges the
following factors like d&iﬁﬁﬁﬂzaﬁijm outbreak of corona virus
etc. also played major role in delaying the offer of possession.
Continually, erder of the Hon'ble Supreme Court and NGT

were being passed putting stay upon the construction activity.

It is submitted that rha.ﬁr'll_shing-w;:rk of the flat is carried out
only after the ﬁil&t‘tEE.ﬁEﬁﬁﬂiE 0 utstanding amount and agrees
to take over the possession of the flat, Since, the fittings and
fixtures gets damaged due to corrosion, the same cannot be
done before handing over the possession. Besides, the rebate
of Rs. 6,25,000/- on account of final finishing cost of the unit
had also been given to the complainant which is optional in
nature as well as the same figure was also reflacted into FSA

with letter of fit-puts.
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xil. That the complainant had invested in the project only for

commercial purposes and he is an investor and not the end
user. Therefore, the jurisdiction of the authority cannot be
invoked as there is no cause of action for filing the complaint

before this authority.

xiii. That the complainant has applied for the allotment of the flat

as an investment and not for personal use of the complainant
which is abundantly clear and evident from the conduct of the
complainant. it is sﬁhnﬂl.ibe_ﬂ- that ﬂj&-cﬂmpfalnant has invested
in the flat with intent to heure- monetary gains by way of
reselling the flat to a higher bidder at an appreciated value.
thus, in view ﬁlf' the. constant precedents upheld by various
Real Estate Reguiatnr}' Authorities across the country, the
present complaint is not maintainable wherein it is held
unanimously that the investors of real estate projects are not

entitled to relief from real estate regulatory authority.

xiv. That the frivolous demands of some allottees’ have resulted in

the rampant increase in filing of vexatious complaints against
the real estate players. This practice needs to be curbed and
dealt with iron hands given the potential drain of the frivalous

legal proceedings on the limited financial and time resources
Page 13 of 27



HARERA

2 GURUGRAM Complaint No. 3550 of 2021

available to the real estate players, The respondent has always
kept complainant aware with the status of the project, thus the
allegation of the complainant is vague and frivolous. It |s
submitted that to avoid the contractual obligations and with
malafide intention to earn wrongfully from the respondent, the
complainant has filed the Instant complaint. Hence, the

complaint is liable to be dlsrgissnﬂm limine.

.l

. That as per the decmnn qf“the Supreme Court in Wg. Cdr.
’ .5"‘-""1 ;.' i

_____

l:l A

and Ors, in Enffﬂfﬂppeaf 6230 of 2019, Rt iere was 3 gross

delay in ilan'ilh:fgf, over tﬂe pns%emihnﬂ of the flats and the

'|

l..-"
allottees are ‘tenhﬂed fnr cumpgnaaﬂun at an amount

WS
calculated at the :ﬁt&ﬁ_{ 6% ;j;:_qp_réifmerest, The above amount
shall be in addition to thE";mdﬂ'ﬂtﬁ'!ﬂ'&aairEad}r credited at the
time of sen diﬁﬁ_ﬂnai sgatr:a-mén;; uf ﬂ,{'EI_JH]'.I.tE as per the clauses
of FBA. Thereﬁ:re in view of The 5aid ﬂrder of the supreme
court, the complainant cannot seek exorbitant rate of interest
from the developer/respondent. That the captioned complaint

is frivolous, vague, and vexatious in nature. The captioned

complaint has been made to injure the interest and reputation
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of the respondent and therefore, the instant complaint is liable

to be dismissed.

Jurisdiction of the authority

. The preliminary objections raised by the respondent regarding
jurisdiction of the authority to entertain the present complaint
stands rejected. The authority observed that it has territorial
as well as subject matter 1un:dicti~qn to adjudicate the present
- 1 j:-.alinw

El Territorial ]urisdi::l:iﬁg [

complaint for the reasuns g

As per nunﬁcﬁtiun ho.! ma;,am?-m;f’ dated 14.12.2017
issued by Tuwd ﬂ.‘l‘ld {Zu:runtI].r E’la;lnlngﬂepartment, Haryana
the ]unsdictmn _gFReai;Esliat& FEegluJatn_qg Authority, Gurugram
shall be entire Ei.li‘lqigr;-.ﬁmi-ﬂis"tnst for all, purpose with offices
situated in Gurugmm-. In the present case, the project in
question is situated. WIthln ﬂlEl pl‘ﬂ;‘m‘fng area of Gurugram
District, therefore this au!:hu;ll;y has complete territorial

I '||‘i LTy

jurisdiction mi[:leall w:t'l_; tliéfpr\éent*jmnpla!ht

E.II Suhject-matterjurlsdlcnﬂn ‘

The zmth-::rrll:_',ur has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per the provisions of section 11 (4) (a) leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.
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F. Findings of the authority on the objections raised by the

9.

respondent:

With regards to the above contentions raised by the
promoter/developer, it is worthwhile to examine following
issues:

F.l. Objection raised by the respondent regarding force
majeure condition

10. The respundentfpmmnter*ﬂaﬁﬂi the contention that the

11.

construction of the pmjeﬂ: was delaved due to several
unforeseeable Efrﬂn*ts- ﬁhi&ﬁ w&m‘ﬁgynnd the reasonable
control of the refspf.:lndEnt whtth have mat:arfall y and adversely
affected the ﬁrhqu completion of the project and are covered
under force m{i.@urg canditions sur:h as non-payment of
instalment by diflfmﬁ‘t “&ljoJ:l:er ftﬁf pruje::t slow pace of
construction dueto non- ﬂm_liahiltt:,*uﬁahurer demonetization,
lockdown due"gu:_: cc:vh{'qlﬁ various orders passed by NGT and
heavy rainfall;ln%ﬂrﬁglémfn 2016. .

It may be stated that asking for extension of time in completing
the construction is not a statutory right nor has it been
provided in the rules. This is a concept which has been evolved

by the promoters themselves and now it has become a very

common practice to enter such a clause in the agreement
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executed between the promoter and the allottee. It needs to be

emphasized that for availing further period for completing the
construction the promoter must make out or establish some
compelling circumstances which were in fact beyond his
control while carrying out the construction due to which the
completion of the construction of the project or tower or a
block could not be mmplﬂeﬁ,mt]un the stipulated time, Now,
turning to the facts ﬂffﬁéjp‘maent case the respondent
promoters has not ﬂsﬂlgned such urm;'fptil]ng reasons as to why
and how theyshﬂll be entitled I"c:fr ﬂ.:rther extension of time six
months in delwerhg the pns.'gessinn of the-i..mit. Moreover, the
due date of pnﬁ%skﬁ‘l‘;}mcumeﬁ out tlﬂIE 2? 03.2009 and all the
reasons for the dalgjnr_.n__l_téjﬁ By ti;'a ré'spundent in its reply
were applicable i lf 20,;[5 grn;ﬁ ﬁfia netization etc.). Thus, the
delay of we‘i‘ hvelvﬁ‘ }e&h ‘“r.':zﬂ-f* be justified by the
respondent.

12. The authority is of the view that commercial hardships does
not give the respondent an exception to not perform the
contractual obligations. The promoter had proposed to hand
over the possession of the apartment by 27.03.2009 and

further provided in agreement that promoter shall be entitled
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to a grace periods of six month. As a matter of fact the
promoter has not given the valid reason for delay to complete
the project within the time limit prescribed by the promoter in
the apartment buyer’s agreement. As per the settled law one
cannot be allowed to take advantage of his own Wrong.

Accordingly, this grace perinds of six months each cannot be

allowed to the promoter. q‘t:t,ﬁiﬁvﬁbage

..1.1:

FZ. Non-payment of insl:aq"ﬂmﬂts by the complainant and
other HiIDI.‘I:EES -

P e,

13. The respc:-ndepl;;_ﬁa,s raIsElﬁﬁﬁﬂfér objection that due to non-
payment of ’iﬁ?lﬁﬂmgnm by  the, complainant and other
allottees, he ffaé&d'a ﬁﬁﬂhﬂﬂfﬂﬂlﬂth and wasn't able to finish
the project on 'qma, ’[he pi:r]gi:rlnn rﬂ:lsed by the respondent
regarding delay iﬂ m‘:all:{ng ﬁﬁﬂlf payments by the
complainant who have mmf,mttqd breach of terms and
conditions of tﬁe&ﬁhﬁ‘tt‘b}‘ ma kmﬁ'dbfaulﬁn timely payment
of the mstalim_ents which has led*to-delay in completion of

construction at the end of respondent.

14. That the FBA was entered into between the parties and, as
such, the parties are bound by the terms and conditions
mentioned in the said agreement. The said agreement was
duly signed by the complainant after properly understanding

each and every clause contained in the agreement. The
Fage 1B of 27



HARERA

——— e

2, GURUGRAM Complaint No. 3550 of 2021

complainant was neither forced nor influenced by respondent

to sign the said agreement. It was the complainant who after

understanding the clauses signed the said agreement in their

complete senses.

15. In the present complaint, it is an obligation on the part of the
complainant/ allottee to make timely payments under section

19(6) and 19(7) of the Act. Sﬂﬂtiun 19(6), (7) proviso read as

o e
under. *

L
VPR
“Section 19: - Rmﬂﬂnd dﬁpﬂﬂﬁn{ n?{nﬂr.ﬂ.

Section Iﬂfﬁ'w.thu]tﬂw n{.‘b‘ttee, whdl .ﬁu.s entered into
an ﬂg?'E-EﬂHﬂ'lﬂ;ﬂIF' sale to fake an apartment pint or building
as the casemay be, under section 13f1], shail'be responsible to
make nec mgf J.-menu in-the manner and within the time
as 5pmﬂ i"i'ﬂ'ﬁﬁ‘ said agmen:eurj‘ur sale dand shall pay at the

proper t:m ace, the shire of tﬁe rﬁgpfmnnn charges,
municipal and e{éﬂrﬁ;rgt ;ﬁi@aﬁ muaintenance
chm:gu,g qnd‘nth'é-r r:@a Iﬁﬂny

Section 19 ?'} mms that .t:ﬁ'a m.rn:m shall be lighle to
pay interest, at such rate as may be prescribed, for any delay
in payment towards any amaunt or chﬂrges to be paid under
sub—semanfﬁjl A BF |

16. The authurfty;i::.t_a_js bb;eﬂed;ﬂ‘lztﬂlél total consideration of the
apartment of Rs. 1,18,02,000/- and the complainant has paid
Rs.1,13,63,195/-. As per clause 5(a) of FBA, it is the obligation
of the allottee to make timely payments and the relevant

clause is reproduced as under:

5 (a). Time is the Essence: Buyer's Obligation
Timely payment of the installments/ amounts due shall be of
the essence of this agreement. If payment is not made within
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the period stipuiated and or the Buyer commits breach of any
of the terms and conditions of this agreement, then this
agreement shall be liable to be canceled. In the eventuality of
canceflation, earnest money being 15% of the basic price
would be forfeited and the balance. If any, would be
refundable without interest. On cancellation of this agreement,
the Buyer shall also be liable to reimburse to the Developers
the amount of brokerage paid, if any, by the Develapers
towards the booking of the flac. In any case, oll the dues,
whatsoever, including interest, if any, shall be payable before
taking possession aof the flat."

17.The allottee has paid- arm;lnd rﬂfﬁ% of the total zale

r.I'f.‘;-

consideration as pe;,.f“thé’ "ﬂﬂ&mmﬂr ledger dated
08.05.2015 on ps.ggﬁl__‘q,f.ﬂ}é mﬁ}a_[ut The authority is
of the view maﬁ:]'t:a' ;:;:ni';jlﬁinaﬁf -f:ar.mall: be said to be in
violation of hi_.&, iﬂuties :?nd nhjig“atiulﬁ arising out of
sections 19 (6) Enﬂ m nor clause 8lof the FBA. Thus, the
respondent cannpf h&gjv&n hgna,ﬁt ;:iFthjs abjection.

G. Findings on the re]ier;buﬁiitb}fhe complainant

G.I. REgardlﬁ.ﬁPE%nd}iﬁhleﬁfst y

18.1n the present-complaint; tl;afl.:-l;rup‘r;ain.ant intend to continue
with the project and are seéklﬁ.g 'dE|IE;}* possession charges as
provided under the proviso to section 18(1) of the Act. Sec.
18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1}. If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the praject, he shall be paid, by the promoter, interest for
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every month of delay, till the handing aver of the possession, at
such rate as may be prescribed.”

19. Clause 10 (a) of the FBA provides time period for handing over

of possession and the same is reproduced below:

‘Clause 10{a): Construction of the Flat is Itkely to be
completed within o period of thirty six (36) months of
commencement of canstruction of the particular Block in
which the Flat in located with g grace period of six (6) months
on receipt of sanction of building

Plans/revised buliding pians ard approvals of all concerned
authorities including the FireService Dept, Civil Aviation Deptt,
Traffic Dept, Pollution Contial leplt, as may be required for
commencing and carrying ction subject to force
and restraints or restr tons any courts/outharities,
non-availability  of ~lifding

| moterials, disputes  with
contractors/workforee.etc and dircumstiinges beyond the

control of the m?ﬁﬂﬂﬁﬁbjﬂ:ﬁﬁhﬁy payments by
the First Buyers i the Scheme No ‘elgim by of damages
compensatign shall fle against the Developers in case of delay
in handing bVér possession on aceauat of the Sgid reasons. The
date of su itting upﬂ:’-‘:ﬁﬁnﬂﬁe concerned duthorities for

issue of | letion | part  completion/bccupancy/part
oCCupancy gle;a,_%f the ﬂ‘amﬂ!ughqﬂ be treated as the
date of co E‘&q of the Flat for the purpese of this
clause/agreemgntss | #

20.At the outset, it lsi_jf‘l;efvaﬁf :i;-p:'-:-_';ﬁm'ment on the preset

possession clause of e}"?ﬁé_’rﬁg_ t wherein the possession

has been subjgc'té:l ;ﬂ Il i[éi _ Fthlﬁ_:s aﬁ&_ conditions of this
agreement and the complainant-not being in default under any
provisions of tll‘izél'se'. ‘agr‘l’eémenfﬁ and ' compliance with all
provisions, formalities and documentation as prescribed by
the promoter. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favor of the promoter and against the allottee
that even a single default by the allottee in fulfilling formalities
and documentations etc. as prescribed by the promoter may

make the possession clause irrelevant for the purpose of
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allottee and the commitment date for handing over possession

loses its meaning. The incorporation of such clause in the
buyer's agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the
allottee of his right accruing after delay in possession. This is
just to comment as to how the builder has misused his
dominant position and drafted such mischievous clause in the
agreement and the alIn[ree :aleﬂ: wuh no option but to sign on
the dotted lines, 45 e

e el

Admissibility ﬂfgrar:e peﬂ*uﬂif’ﬁhg\p romoter has proposed to
hand over the pﬂ-ssassmnﬁi’ tl_;g safd unit as per clause 10(a}-

within a pennd'qf tﬁj‘rt}rﬁg [361 mwantfrs of commencement of
construction ::if ﬁw partlcularhi’uck in w‘h!uh the flat is located,

with the grav:é pﬁjud qf shx mnm:hs .on thereceipt of sanction
of building planﬂfrﬂwzfed buﬂd:r{g plans and approvals of all
concerned authqkrrl:IES’inEiudlng "tl;,f f ré service department,

-:rl.""'

civil aviation department; tralﬂmfei‘:arﬂhent, pollution control
department, as may he rggu‘;ﬁregﬁa ommencing and carrying
on r:unsl:ructl-:iﬁ.jp ﬂl{f‘]_pgesgngml%hnt the date of start of
construction of the Block DS cannio be ascertained from the
documents nn"re?;u“rﬁ. Lﬁmit"thtﬂ daté is taken from the date of
execution of FBA ie, 27.03.2006. It is further provided in
agreement that promoter shall not be entitled to a grace
period of six months. Since the construction of the tower DS is
incomplete, thus, this grace period cannot be allowed to the
respondent company, Therefore, the due date of handing over

possession comes out to be 27.03.2009.
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22. Admissibility of delay possession charges at prescribed

23,

rate of interest: The complainant is seeking delay possession
charges at simple interest. However, proviso to section 18
provides that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed
under rule 15 of the rules_. The same has been reproduced as

under: ':-‘*’ >
1 -;:.r'-'-;'-'..' ! --:.r I-\.I\,

Rule 15. F‘resrﬂ.ﬁeﬁ%}' “interest- [Proviso to
section 12, section ﬁ ‘and sub-section (4) and
subsection (7) of section 19~
“For the pq@ﬂﬁgﬁﬁwgﬂﬁﬁmﬂ}.ﬁﬁﬂcﬂﬂﬂ 18; and
sub-se:tiqd?-ﬁ} and (7)af section 19, the Yinterest at the
rate prestribied” shall'be the State Bankof India highest
marginal cb}t?f lending rate+28:.
Provided that in cage the Sg'pte.r"__'ﬁaq.‘rluf indla marginal
cost of -'er'i?;n,p rate (MCLR) i§ nat in usg, (t shall be
replaced by such benchmark lending rates which the
State Ean#ﬁﬂnaqu?nﬂj'ﬁx from timeto time for lending

tﬂ.the,gre'nsrﬂ'i'prﬂlﬂ.r'ﬂ';ﬁw -

-

The legislature in i;E;;dnmdn‘gﬁe subordinate legislation
under rule 151}[&1&;1‘@1&@& ﬂme&ﬁned the prescribed rate
of interest ‘I‘:"hg __I‘E__IIF__;_:. of ,iqﬁg'-_i-gﬁ' so determined by the
legislature, is'reasonable and if the said rule is followed to
award the interest, it will ensure uniform practice in all the

CasSes.

24. Consequently, as per website of the State Bank of India ie.

https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e., 14.09.2021 is 7.30%. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.
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25. Rate of interest to be paid by complainant for delay in

making payments: The definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of default,
shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

"(za] "interest” means the rates of interest payable by the
promoter or the allottes asithe case may be,

Explanation. — For the purpaseofthis clause—

(i} the rate of interest chargeable from the allottee by
the promater, in case afdefault, shall be equal to the rate of
interest which thé rq,?qm:l shall“be liable to pay the
allottee, in cgsé ofidefoult " [ o s ©

(1) the Joterést payable B thé: promoter to the
allattee shallbg from the date the jfil‘ghﬂ_:-.!qr recefved the
amount griny part thereof till the date'thé amount or part
thereof gq?_“.rﬂterest therean is refunded, and the interest

pﬂ_}-"ﬂbﬂﬁ'{? e alloftee to the promater shall be from the
date the defoults “‘]‘TOJ.’&]E."I; tﬂ:ghgprﬁmurer tilf the
date it is ”5 ﬁj'. 'I | [I s Q

i N i 0 r )

26. Therefore, inte’t'ésf_i- "'il.'f]'u; the ﬂ Hggﬁﬁﬁryments from the
complainant shall be tﬁipﬁﬁﬂ?@rl';h5=p?escﬁhed rate i.e., 9.30%
by the respondent promoter which s same as is being granted
to the cﬂmpla:l EI}!I'{{;'I L%‘sé"ﬂﬁdé‘llaﬁﬁ ﬁ%sﬁeﬁ’é‘iun charges.

27. On {:nnsiderqf;jﬂj} hf the %i?{gf?hé;é_,aigﬂaﬁabje on record and
submissions made by the parties regarding contravention as
per provisions of the Act, the authority is satisfied that the
respondent is in contravention of the section 11(4)(a) of the
Act by not handing over possession by the due date as per the
agreement. By virtue of clause 10(a) of the buyer's agreement
executed between the parties on 27.03.2006, possession of the
said unit was to be delivered within a period of 36 months
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from the start of construction of the particular block in which

the flat is located with the grace period of six months, on the
receipt of sanction of building plans/revised building plans
and approvals of all concerned authorities including the fire
service department, civil aviation department, traffic
department, pollution control department, as may be required
for commencing and carrying on construction. In the present
complaint, the date of start of construction of the Block D5
cannot be ascertained from ,thﬂ:ﬁ[q-ﬁuments on record, thus this
date is taken from the; ﬁt&"ﬁf execution of flat buyer's
agreement ie, 27 03.,2{1115{. Thﬁ; respondent-builder had
claimed a grace perind uf 6 mr}ntEQ for receipt of sanction of
building plan;freu{sed huildmg plany and approvals of all
concerned a&tbgr,lnes iﬂciuding ﬂlé fire séﬁ.'ﬂ:e department,
civil aviation dEpahm&t hah’fc ﬂeparime"t, pollution contral
department, as" ’ma;.r 'hg:requl::ed ;fnr commencing and carrying
on construction. The ﬂmpé ]ﬂﬂl‘md cannot be allowed to the
respondent as the cnnsl:rui:l:[un is still not complete. Thus,
neither the ncmp%nnﬁteﬁhﬁm%hﬁ not been obtained till the
date of the order nor the pussessmn,has been offered. Thus, as
far as grace period is concerned, the same is disallowed for the
reasons quoted above. Therefore the due date of possession
comes out be 27.03.2009. The authority is of the considered
view that there is delay on the part of the respondent to offer
physical possession of the allotted unit to the complainant as
per the terms and conditions of the buyer's agreement dated
27.03.2006 executed between the parties.
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28,

H.
29,

iil.

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the part
of the respondent is established, As such the complainant is
entitled to delay possession charges at prescribed rate of the
interest @ 9.30 % p.a. 27.03.2009 till the handing over of
possession after obtaining occupation certificate.

Directions of the authority

Hence, the authority hereby. passes this order and issues the
following directions unﬂerﬁ:ﬁqﬁh 37 of the Act to ensure

compliance of ungagnﬂs ::asl: uflnn the promoter as per the

function entrustﬁd {uwha*aﬁﬂfﬁﬁmﬁdhfﬂectmn 34(f):

The respundpq?' fs dirEr.'téd -tr,h pa}"- the. interest at the
prescribed rqtaei:e 9.30 U5 .per annum for every month of
delay on the a}m;nunl: pgld by the gurnpimuant from due date of
possession i.e, 2,3 'E%_ﬂir till the Ban;llng*nver of possession

after obtaining occl qaﬁgﬂ; cqﬁ @ﬁ

. i —

- The arrears of such, Jntgreft Accrued shall be paid by the

promoter to the allottee within a peried of 90 days from the
date of this urder ami ﬂiaraa&er m;gnthlj? payment of interest
till the offer of pnssessmn ‘shall be paid on or before 10% of

each subsequent month,

The complainant is directed to make the outstanding
payments, if any, to the respondent alongwith prescribed rate
of interest i.e,, equitable interest which has to be paid by both
the parties in case of failure on their respective parts,
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iv. The respondent shall

not charge anything from the

complainant which is not the part of the apartment buyer’s

agreement.

30. Complaint stands disposed of,

31. File be consigned to registry.

vl—
[E'ramkl{umar] _ (Vijay Kumar Goyal)
Member e e R Member

Haryana Real Estate Re‘gl,ﬂ;tu_%ﬂurhnnt}r. Gurugram
Dated: 14.09. 2{]?..1
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