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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3079 of 2Ol9
First date of hearing z 21.LL.20L9
Date of decision : L4.09.2021

1. Piyush Pande
2. Vibha Pande
Address:- C-2,701, SRS Residency, Sector-B8,
Faridabad, Haryana-121,00 Complainants

Versus

M/s Parkwood Infrastructure Fvt. Ltd.
Address:- 1001, Hemkunt Chambers; 89
Nehru Place, New Delhi{llQp{g Respondent

CORAM:
Shri Samir Kumar Member

MemberShri Vijay Kumar Goyal

APPEARANCE:
Shri Saurabh Mishra Aclvocate for the complainants
Shri Venket Rao A,Jvocate for the respondent

ORDER

1. The present complaint dated 05.08.2019 has been filed by the

complainants/allottees under section 31 of the Real Estate

(Regulation ancl Deveiopmentj Act, 2016 (in short, the Act)

reacl with rule 28 of the I{aryana Real Estate [Regulation and

Development) Rules,2017 [in short, the RulesJ for violation of

section 11,(4)(a) of the Act wherein it is inter alia prescribed

that the prornoter shall be rer;ponsible for all obligations,

responsibilities ancl functions under the provision of the Act or
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the rules and regulations made there under or to the allottee

as per the agreement for sale exercuted inter se them.

Unit and proiect related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, derlay period, if any, have been

detailed in the following ta!,plq
u':'t..,*i r'l

: form:

S.No. Heads ;i Information

1,. Project narne and locz

"-i. ,, 
i

"Parkwood Westend",

Sector-92, Gurugram

2. Project area I t+.tzs acres

I

3. Nature of t.

, .ii

e project Residential Group
,,tlo11sing Colony

4. an va lidilLy r53 of 2010 dated

LO.A7.2Ot0 valid upto

09.07.2018

5. Name of licensee Smt. Devki and 4 others

6. RERA Registered/ not regis;tered Registered vide no. L6 ol

201"8 dated 19.01.2018
i.

valid upto 31.12.2019

7. Occupation
,'

Certificatr Not received

B. Unit no. C-503, 5th floor, Tower-(

9. Unit measuring 1495 sq.ft.

10. Date of execution of flat tlttyer's
agreement

16.04.2072

[Page 47 of the
complaint)

11. Date of allotment letter 30.08.2010

[Annexure C-1, page 44
of the complaint)
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B.

3.

Facts of the complaint

The complainants have made the following submissions in the

complaint:

ti) The conrplainants submittecl that the representatives of
ry ',: * :%'

the respondent had first appioactred tq Mrs. Sonal Kapoor
tr#

[hereinnt 
T Xjnf "riginal 

allottergri intfs month of August

20L0 anil'" c?Bdentids of group housing scheme of

residential flats viz 'Parkwood, Westencl' Sector 92,

Gurgaon, were explained to, him (hereinafter'Parkwood

project'). It was further assured to the original allottee

that they have already obtained the legal title and

necessary permissions/ sanctions from the competent

Complaint No. 3079 of 2079

L2. Payment plan Construction linked
payment plan

13. Total Sale consideration Rs. 31,06,867 /-
(As per applicant leclger,
page 87 -90 of the
cornplaintJ

74. Total amount paid by the
complainants

Rs.31,02,645/-
(As per applicant ledger,
page 87 -90 of the
complaint)

15. Due date of delivery o!
possession as per .

from the date of s
agreemernt)

Due date of delivery o1,,,,.,

[As per clause 28 (a),36jtno:nt

1,6.04.2075

[Due date calculated
from the date of
agreement i.e.,

16.04.20L2
16. Offer of possession ilot offered

"::: 
'rl

17. 6 years 07 months OBs

days
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authority for development construction, and marketing

etc of the project land that the project land is free from

any kind of dispute. In pursuance of the promises made in

the allotment letter dated 30.08.2010 the original allottee

started making the payment to the respondent in terms of

the construction-linked payment schedule. That the

respondent took advance nloney without informing the

original allottee tllat they w'ere yet to obtain rights to the

project lancl from landown,ers and also concealecl that

they were yet to obtain necessary permissions/sanctions

from the competent for development, construction and

marketing etc of the project land. After taking substantial

booking amount from several buyers including the

original allottee hereunde:: the respondent ostensibly

entered into an ,g...*unt with the original landowtters

and acquired rights to the project land- as claimed by the

respondent builder in the buyer's agreement executed

later.

(ii) That the respondcnt had alreadl, promised to hand over

the posscssion of the apartment within 3 years period

witl-r 6-month grace period from the date of allotment i.e.

30.08.2010. However, the respondent surreptitiously

mentioned in clause 28 of the flat buyer's agreement that

possession of the apartmerrt will be handed over within
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36 months from the date o,f signing of the agreement i.e.,

L6.04.2012. It,Is however, submitted that the said clause

is not binding upon the original ailottee and subsequently

the complainants becaus;e the entire flat buyer,s

agreement was one-sided and the original allottee was

not given sufficient time to go through the same and that

clause 2B was surre sly introduced and was against

the promise m

[iii) That despite ma upfront as desired by the

responden fulfil its part of the

bargain derable delay in

is manner the

comp ofthe agreed

price. It i ndent has not

made any fu t since then. That

occasions, to findthe co

out th ject from the

Complaint No. 3079 of 201,9

respondent. However, no satisfactory reply could be

received. The respondent had completely failed to explain

the cause of the delay in completing the project and

handing over the possession to the comprainants. Even

though the gomplainants ha've not received any response

from the respondent, it has; come to know that several

other allottees in the same project have receivecl some
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information from the respondent regarding the delay. In

one such letter the respondelnt has attributed the delay to

the on-going litigation rvith the landowners. However, in

another letter written to arnother allottee in the same

project, the respondent h.as attributed the delay in

completion of the project to the market condition of the

real estate industry aIC, lacklustre in term of growth in

prices and sales. Thrus, the respondent is giving contrary

reasons and is being.cU 'bletely evasive about the state of

affairs. The respondent thus

at all. Notw'iths

dent thus cannot be believed or trusted

:i r .r
the Shme, it is submitted that none

of thesd;fa{ons a.reyalid i1 the eyes'ofilaw for any delay

Iiv)

in the project.

That in this manner the p OSSCSSIO has

not been offeted=to the contplainants till date despite an

excessive and unexplained delay of more than 5 years.

Furthermore, it is clear from the attitude of the

responclent that it is not at all serious about completion of

the project within time. The project thus still remains far

from completion. The respondent is illegally enjoying the

money that it has receivedi from the complainants, and

other similarly situated flat buyers, and is not interested

in completing the project.
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(vJ That the respondent has always misled the complainants

regarding the project. In the beginning the respondent

had projected to the original allottee and complainants

that they had all the requis;ite title and permission from

the concerned authority for development of the project.

In lieu of the stated projection the original allottee had

agreed for booking at vide allotment letter dated

30.08.2010 and h I payments. However, it

later came to th the original allottee and

the compl nt had acquired the

title on Further even the

was entered

1,-1,2. This fact is

dated L6.04.20t2

enticed and lured

the original al
'.], i ni.:r:.

)i . ,!i:''

and makint f

booking the flat

facts.

,/ments'-thereto by misrepresenting the

,miq5epresentation amouuts to unfair

practice u/s 7 of RERA, 201.6.

(vi) The respondent has not i:nvoked any force majeure

circumstances nor has attributed the delay on any

genuine reason. 'l'he respondent has not even cared to

inform the compleinants reg;arding the delay despite the

complainants having written several letters and emails to

into by

clear fro
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the respondent to that effect. That in terms of the

allotment letter dated 30.Ct8.2010 the respondent was

liable to ltand over the possession of the apartment to the

complainants within 3 years and 6 months from the date

of the allotment letter i.e., loy 30.02.2014. However, the

respondent has failed to do the same till date, which is a

delay of more than 
]f-,t*. l{ence 

the respondent is liable
j'1 .,;-i; f' r

, payments made by the

complainants at 10
1 , , t'. ,i'.

i per annum or at a rate that this

(vii)

brye.', Jg

money had already been made by original

allottees/complainants to respondent prior to the

execution of the buyer's agreement. Similar one-sided

agreementS have been rejected by courts time and again

and as such the responclent cannot rely upon the

provisions of the said agreerment and demand any more

future payments from conrplainants when respondent

has itself failed to complete the construction within time.

[viiiJ That the promoters of the respondent have indulged in

unfair practices in relation to the present project and

Complaint No. 3079 of 2079
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hence the registration of the respondent is liable to be

revoked in terms of the mandate of section 7 of the Act.

C. Relief sought by the complainants:

4. The cornplainants have filed the present compliant for seeking

following relief:

(i) Direct the respondent to h;andover the possession of the

D.

6.

apartment alclng with 1,0.650/o p.a.

5. On the date of h riry explained to the

respondent/promote ntravention as alleged to

havebeen com t1(4) (a) of the Act

to plead guil

Reply by

The respon

grounds.

on the following

i. That the l'es viting applications of

also commenced

required license

original allottee approached the and entered into flat

buyers' agreement' for purchasing the 'flat' within the

project at the specified and agreed terms and conditions.

That the respondent made huge payments to the seller/s,

despite repeated requests nobody turned for claiming the

balance payment and thus certain disputes and
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differences arose inter se among them for a part of the

total land involved. The respondent served a legal notice

dated 24:Q7.2011 upon the sellers and called upon them

to fulfil the terms of the Sale deed/s. As no response was

received from the sellers and left with no remedy, the

respondent was forced to jinvoke the arbitration clause

and file a petition under Serction 9 of the Arbitration and

Conciliation Act, L99,6 titled "Parl<wood Vs. Brahm

Prakash & ors.{ii['i il ,r* t4 of 2071 before rhe
""r;;rr,lrrrrt il' {'i 't.,

Additional District iUHffigrgaon which was decided in

favour of the respondent ViA. the said order, the Seller/s
..* ": \were reffiined- fiom Cti,Jfieting ,h.u land and from

creatinp ii,ru third-Rarpi riS\fs =,1nd any other

encumbliinolb and the ri,spondeni: was directed ro

p.upr.$$f a13rit a f]fed depoeit Receipt (herein after

referred to as'*fl.pDR"J frorn a nationalised bank for a

"+" 
Es

period of sii'nidfiths for the imoilrrfequivalent to balance

sale consideration iiIyable by it. Copy of the Order clated"WH
22.77.20tilt,nn*:,:d "in Retifioil,tnn*f*Section 9 of the

Arbitration.and,Conciliatiqn Act 1996, titled " Parkwood
I

Vs. Brahim"Fn*h\ti A O/s,""Arb. Pet. 14 of 2011 is annexed

herewith as Annexurc R1. In compliance to the Order,

the respondcnt deposited an FDR of Rs.2,30,00,000/- and

kept renewing the same frorm time to time.

ii. That against the said order rlated 22.L1,.2011, the seller/s

filed an appeal titled "Brahm Prakash & Ors Vs.

Parlutood Infrastructure Pvt Ltd", F.A.O No. 560 of

h}L}before the Hon'ble High Court of Punjab & Haryana.

Complaint No. 3079 of 2019
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The same was dismissed v,ide order dated ot.oz.zolz.
That as the seller/s were dillly dalrying in handing over the

possession of the land, the respondent was again

constrained to file a petition under section lL of the

Arbitration and conciliation Act, 1,996 titled as

"Parl<wood Infrastructure private Limited Vs, Brahm

Prakash & Ors, Arb. Case No. 32 of ZOLZ before the

Hon'ble High Court ,of. [,unjab & Haryana seeking
i,

appointment of an arb[g53tor. The same was allowed vide

order dated O}.OS.ZOfC., US. Manju Goel, | [retd.] was
...,;-:t 'i, : 

I

appointed as the sote,ir-lq-itrator.for the disputes inter-se

the responflqni'rna'ilri"ir7r. ;r ,b* . 
:_. 

_ _{

t 'j ,. t'- '. ;+ :iii. That undeterfied, the s'eller,/s filed a suit for permanent

injunction, along with an interim application under O
J

xxxx Oi;u,,.!.] qndiz, CncltitEa 4,2 
"Fr,rl1,n prakash & Ors vs

Parkwood' fifiaitricture pvt Ltd" .Suif No, 133 of
201Lbefore lqar4ed C.J., Gurgaon. Vide orcler dated

21,.07.2011, first th'e'interirn application was dismissed

and the$*p vi"a!,orae1 craigd.z Z..L;L.201.1, the appeal

against 
.ir:,.:.t,o , 

v\Ias 
lJr" _ 

dism.i;sed ,0, the Ld. A.D.l,

G u rgao rl*iibi ng: iggri eved,. tti e.sdlErs fi taa a civi I revi s io n

u/s 115, CPC titlecl as " Brahln Prakash & Ors Vs. parkwood

Infrastructure Pvt, Ltd" c.R. No 637 of 2ot2 before the

hon'ble high court of Punj:rb & Haryana wherein vide

order dated 16.02.2012 ttre respondent was directed not

to raise construction over th,e part of land in dispute. That

thereafter, a court of competent jurisdiction partitioned

the land, in dispute vide order of partition dated

Complaint No. 3079 of 201.9
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16.05.2013. An appeal prefrrrred against it by the Seller/s

before the Assistant Collec,Eor First Grade, Gurgaon was

dismissed vide order dated 23.08.20t2 and then a

revision against it by the Sellers/s before the

Commissioner Gurgaon Division, Gurgaon was also

dismissed vide order dated 04.04.201,3 and then a

revision petition was fileil by the Seller/s before the

iv.

Financial Commissiorl lr. llaryana was also dismissed

vide order dated 29.O5t2O7:3.

That finally the sellllffi#itl n. respondenr entered into

a s e tt I e mt'idl|R,t 
*l{fr il,-1;g 

@ m e n t d a t e d 1 e ' 0 s ' 2 0 1 s

was execut'bd i,hter-se them, whfCh,was duly recorded by

and on 
llielbqsis 

of ',vhtch the'learhed Sole arbitrator was

pleased'to ppss an award orn 02.06,201s.That in terms of

the award c 2.06.2015;, the seller/s were to perform

certain acts or1 their. part:, i.e. they were to pay the

respondent a sum of Rs.1,50,00,000/- along with interest

and they were to Withdraw Various litigations against the'W 
'ltill = ,,i":''.tu u61' 

'lt :l'
resRondprt. Howeveil$i:; fertinent to note that the

seller/s haqe,failed misqrably-to comply with their part of

the directiohs;hnd 'the' respondeht vtas constrained to

issue a letter dated 30.12.201"6, calling upon them to

comply with their part of the directions as per award

dated 02.06.2015. The sellrar/s chose to keep mum and

the respondent is yet to hear anything from them and it

seems that they are not willing to perform their part. and

the respondent is left with no other option than to go for

further litigation.
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v. That all the above categorically show that the respondent

has always been and continuously been taking

appropriate steps at its ownL cost without putting any add-

on burden upon the coml:lainants in terms of Clause

z8(bl(ii) of the flat buyers agreement wherein it is

categorically stated that if the opposite party "........ is not

in a position to hand over the possession of the Flat, then....

cateeorfbgfili stigrta=ed,in the Clausg 2,p(b)(i) of the flat

buyers a$feemeitt that ih strch a scenario the respondent
*r, Y . ,,

" .......shalt{e,.,u q,gedll,tot;yhe exleiision of time for handing

over of thte poiiessio n of the s;aid-Flat",

vii. That has born 
"i;f,#d,Uiit,i;., 

the r-espondent was and

is fact uafliitli,]erlj;ibg[Q4 in, dispute peitaining to a part of

the land,fo{ tle past B,y€ars.because of which the timely
.i

t.
completionsof.,*hb project rnras seuttled and the same was

due to circumstances beyonrd the power and control of the

Respondent and for which no malafide can be attributed

to it. It is a matter of fact that despite all the difficulties,

the Respondent is still continuing to pay hefty fees

towards renewals of all the licenses, permissions,

approvals, sanctions, clearances requirecl for building,

construction and development of the project from various

Complaint No. 3079 of 20t9

At its sole discretion 
fh,,qllrnge 

the validity, applicobility

and/or efficacy such,Le"blilAtion, Rule, Order or Notification

vi.

by moving the ap, courts, tribunal(s) and /or
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governmerltal authorities at its own cost and expense

without charging anything extra from the complainants

or any other allottee for that matter as it has been

constrained to per-force seek extension of all the above

requisites and continue paying hefty amounts qua them

with the respective departments so that the project can

be completed at the earliest.

viii. That from the above*it-is; very clear that the seller/s
." ',1']r,:'i 

tiiJ",1,

turned dishonest add kqplifrStituting one after the other
. . fl*Tfi-:,T

cases. The same cffib'eh {the respondent to be always

embroiled in unwairanted li

when the project was of a very large scale and was

period o.irl.y,, and. t[ey h,Bd to be renewed by paying the

rene'ral feei aft6iihe,lapie of the pre3cribed period. I'he

respondent was at all times fighting against time as it had

its back against the wall. A,ll the costs and expenses have

always been borne by the respondent on its own and that

llone of allottees including the complainants have ever

been charged anything extra beyond the terms of the flat

buyers agreement at any stage or time whatsoever.

Conrplaint No. 3079 of 2019

interconnected with each other and it was on going and

was involving huge funds and multiple recourses an

account of all at the same point of time. Further, the

license obtained by the respondent from the 'Iown and

Country Planning Departtlent and all the subsequent

approvals were/are always time bound for a limited
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ix.

Complaint No. 3079 of 2Ql9

That furthermore due to an order passed by the Punjab

and Haryana High Court, ia NOC had to be sought from

HUDA for usage of recycled water which caused the water

supply to be disruptecl for almost 82 days which caused

further delay in completion of the project.

That coupled with all the atlove, the respondent has taken

a huge hit due to the on-going economic meltdown and

consequent financial crisisr and recession in the market.

Despite thereof, ithe ,:ie,ipondent has always been

cliligently making its el to continue with the

construction arfd'co11-p,letion of the project and the on-
j:: .a.

going litig6ti6: qused delay in completion of the

towers wiFZZO flatS. I

7. Copies of all the ments have been filed and placed on

E.

B.

record. The authenticity is not irr dispute. Hence, the complaint

can be clecided on the basis of thr:basis of theSeitheSes undisputed documents.

furisdiction qf the authority

The authority observed that it has territorial as r,vell as subject

nratter jurisdiction to adjudicatr: the present complaint for the

reasons given below.

E.l Territorial jurisdiction

As per notification no. 1/92/'.2017-1TCP clatecl 14.12.2017

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugr;rm Distnict for all purpose with offices

9.
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situated in Gurugram. In the present case, the project in

question is situated vrithin the planning area of Gurugram

District, therefore this authority has completed territorial

jurisdiction to cfeal with the pres;ent complaint.

E.II Subiect matter iurisdiction

10. The authority has complete jurisdiction to decide the

1,1,.

complaint regarding non p,liance of obligations by the

promoter as per p 11[4)(a) of the Act

leaving aside compe is to be decided by the

adjudicating o plainants at a later

stage.

F. Findings of raised by the

raised by the

promoter/devel to examine following

issucs:

respondent that the respondent has entered into as many

as ten sale deeds with different sellers and bought lancl

for development a group housing society under the name

of "Parkwood Westend" at sector 92.lt is pleaded by the

respondent, that a dispute arose,between the respondent

and the previous owner of the land beneath the project

which led to referring the rnatter to arbitration. Though

Page 16 of26
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award in this regard was pas:;ed on 22.L1.2011. That

against the said order dated 22.1-1.2011, the seller filed an

appeal titled as "Brahma Prakash and others Vs.

Parkrarood Infrastructure Pvt. Ltd., F.A.O No. 560 of 2012

before the Hon'ble High Court o1[Punjab and Haryana aud

same was dismissed vide order dated 01..02.2012. This

was not the end of litigation, and the possession of the

land was not delivered yhishlled to filling of a petition
. J,, -j

tunder section 11 of thdilftffiffi and Conciliation Act,
. li'- ;

L996 before the Uon p,{$iiilffiigrti Court of Punjab and
:_

Haryana. The spni'ti *d"F];.rJh1wed vide order dated

oz.ol.zorzr2r',,$j)ait:#:stb'6ii9d-{orarbitratiqn
inter-se Uetvy,ed 

nthe 
responderrt and beliers/s. Even the

litigation with refara to that land was filed before the civil
_9

court as well ii* the rgvenue court which uitimately got
.a-...., .: -r :.:

disrnissed on"-041$t,?Otf, ald 29 05.2013 respectively.
,+, i I . iii, I "lru". iri .i ;, ' . ':iEA i

Though, finally tlffftgsptliid,Qgt,p''Wbll as the seller

entered into a settlemettt'on'19.05.2015 pleased to pass
#ry"

an award on ffiz-0o,fflt1 i,ui 
tF,:=sahe'was,glso not acted

up o n. D u e to,*a-ll:;,!h epe..factors" th g-resp on d ent co nten ted

with various othei orders passed by the Hon'ble National

Green Tribunal (NGT), High Court of Punjab and Haryana

as well as DTCP the construction of the project could not

be completed, and it led to slorv down. So, keeping in all

these things th complainants are not entitled to any delay

possession charges from the respondent.
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13. But the plea of the comprainants are otherwise, that the
previous owner that booked unit in the project of the

responclent on the basis of advertisement in the various

newspaper as well as brochur.e by paying substantial

amount and the same led to issue of letter of allotment on

30.08.2010. Even builder buyer's agreement dated

1'6.04.2012 between the complainants and the

agreement 
1$;;at*the 

fime oftiins r of the unit in favour

of the complainants the respondent disclosed the factumr 6' 
,-- 

---

of litigati"" ffi.Xi ,n...'anrr the,Je"ller pending at

various forums'. \tvheTr there is cldar stipulation in the

builder buyer's agreement witrr regard to title of the land

beneath the project belonging to the respondent then

they cannot thrke plea of litigation befween them and the

previous owner in ordertder to make act a case for delay in

completi on 5r-irit,- p i;l u.r' arid?dvoihifl,g "to{ payment of
delay possession charges

L4. The authority has gone through the various documents

placed on the file. The Directorate of Town and country
Planning, issued a license no. 53 of zoLo dated

1'0.07 .2010 valid upto 09.07 .201i3, the registration of the
project with the authority uncler s;ection 4 of the Act,2oL6
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it is possible if the condition mentioned sub-clause

t2)(l)(AJ and (B) with regard t' legal title to the land on

which the development was proposed arong with legally

valid documents with authentic:ation of such title, if such

land is owned by another persorr and same the land is free

from all encumbrances then as per the provision of
section 71 (4) that the resporrsibility of the promoter,

with respect to the structqralplefect or any otrrer defect

Complaint No. 3079 of 2019

is not disputed that

for such period as is referred to in sub- section (3) of
section 14, shall continue:uvun'uqt.r the conveyance deed

of all the apartments, plots or brr

-i' . ., .. ,t i,..i.r,.,.:;;,

either at thes!,i g of allotment or ex0cq[ion of builder

buyer's aSrlepent dated L6.0,['.ZA1Z Or:ir,.. the time of

endorsemenQ1,lntftu,pu{,i of; tlie httottee They were
_:,1

informed about the pendency of litigation rvith regard to

title beneath the' project'bi dre respondent. It is the

version in the rupt ' illai';iltidati;n with the seller

commenced 
.lh-lhnuCry 

201:1 
"rod,which 

Continue even

beyond 02.06.2015 if,the respondent could not continue
; 

.N

with the con'st;ii6tiot of,thcproject cluring the inrerim

period, then how they raised various clemands against the

complainants. It means the complainants were left in the

dark and was forced to part away his hard-earned money

as the projett was going at slow speed/stoppage of
construction due to pendency of litigation. The

respondent cannot blow and cold in the same breath and

take a plea that they could not cr)mplete the construction
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due to pendency of litigation bet:ween them and the seller

and various other order passed by the National Green

Tribunal (NGT), High court with regard to extraction of

ground water and economic slowdown. So, keeping in all

these facts the respondent cannot take a plea that the

complainants are not entitled to delay possession charges

as pleaded by them.

Findings on the relief sought by the complainants

Relief sought by the complainants:

(i) Direct the respondeni to heLnclover the possession of the

apartment along with inter3st 1.0.650/o p.a.

In the present complaint, the cornplainants intends to continue

with the project and !s seeking delay possession charges as

provided under the proviso to section 1B(1) of the Act. sec.

1Bt1) proviso reacls as under.

"section 18: - Return of antount and compensation
1B(1). If tltc promoter fails to complete or is unable to git,e
possession of an apartmcrlt, plot, or building, -
Provided that where ctn allottee does not intend to withdrow
from the project, he *olt be poitl, by the promoter, interestfor
every month of delay, till the honding over of the possession,

at such rate as may be prescribed."

clause 28 of the apartment buyer agreement (in short,

agreernent) provides for handing over of possession and is

reproduced below:
,,28 

POSSESSION

a) Tirne of handing orrer tlhe possession

G.

15.

1,6.

17.
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That subject to termi oJ" this crause and subject to the FLAT
ALLOTTEE (s) having complied with att the terms and
conditions of this Agreement a,nd notbeing in defauttunder any
of the provisions of this Agreement and further subject io
compliancc with all provisions, formalities, registration of sale
deed, clocumentation, paymen't of ail amounts due and piyable
to the DEVEL1PER by the FLAT ALL0TEE6) undei this
qgreement etc., es prescribed by the DEVELO4E& the
DEVELOPER proposes to hantl over the possession of the FLAT
within a period of thirty six (3ti) monthsfrom the dati of signing
of this Agreement. If however understood bet-ween the piirtiis
that the possession of various Brock/Tower comprised in the
complex as also the variois"common facitities plonned therein
shall be ready & coripldte iqpi!!:.ases and will be handed over to
the Allotee of dffirent a.ltidtiT'.towers as and when completed.

r i 'v' *

At the outset it=is relevdrit' to comment on the preset

possession clause or th.'lgreement wherein the possession
;*, "

has been subje.dted to all Hhds'of terms lnd, conaitions of this

agreement. Th; drafting of ghis; clause. and incorporation oftt t;Y'; -,', " : :

such conditions areihot only vague, and uncertain but so

heavily loacled, in fuvour of the promoter and against the

allottee that evena,,fule default by the allottee in fulfilling

formalities ,ldj.,9.o.man[ett,!ni .,t,, ,r prescribed by the

p romoter ma 
* 

pakb ;the.po s;6siioh blause, i rrel evant fo r th e

purpose of allottee and the comrnitment date for handing over
",t i:. , ,

possession loseditsfiehning. The incorporition of such clause

in the buyer's agreement by the promoter is just to evade the

liability towards timely delivery of subject unit and to deprive

the allottee of his right accruing after delay in possession. This

is just to comment as to how the builder has misused his

dorninant position and drafted sruch mischievous clause in the

agreement and the allottee is left with no option but to sign on

the doted lines. As per above mr:ntioned clause, the opposite

Complaint No. 3079 of 201,9
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parties failed to deliver the possession even after receiving the

substantial arnount from the complainants.

18. Admissibility of delay possession charges at prescribed
rate of interest: proviso to section 1B provides that where an

allottee does not intend to withclraw from the project, he shall

' be paid, by the promoter, intere:;t for every month of delay, till
thc handing over of possession, at such rate as may be

prescribed and it has b".e.,U 
lp(e;s"9ribed 

under rule L5 of the

rules. Rule L5 has been q.gftd_!red as under:
Rule 75. Prescribed rate of interest- [proviso to section

lz,section 18 and;ti)i,iue,qiqiti i$,ani subsection (7) of
section 791 i- ;

(1) For the purpose of fi,oviscito section 72; section 7g; and

19.

sub,,,seitiiohi 6+j"hia,'6Z1i oJ-section 79, the ,,interest 
at the:-

rale ,yie;cribed,';,ih,all be thb Statd Bahkof India highest
. tniirginal cost of lending'rate +20/0.:

.r?ioiided that ih,. cas.e the State Bank of India
margtnql cost of lenfling rate (lvlCLR) is not in use, it
shcill be replaced by such benchitork rending rates
r,yhilh the State Bank of India may fix from cime to time
for lending to the ge.n,eral Oubli+

The legislature in its,wi.id.- in"'in the* Subordinate legislation,--_-
under the provision of iule' 15 of the rules, has cletermined the

prescribed rate of intei'esh The rate of interest so determined

by the legislaturp, is.rp4sonable ;rnd if the said rule is followed

to award the interest, it r,r,ill ensure unifbrm practice in all the

CASCS.

20. Taking the case frorn another angle, the cornplainants-

allottees were entitled to the delayed possession

ctrarges/interest only at the rate of Rs.5/- per sq. ft. per month

of the super area es per clause 3cr [a) of the buyer's agreement

for the period of such delay; whereas, as per clause 31[b) of
the buyer's agreement, the promoter nras entitled to interest
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@ LBo/o per annum compounderC quarterly on the amount due

as mentioned in the notice for prcssession from the due date till

date of the payment. The functions of the authority are to

safeguard the interest of the aggrieved person, may be the

allottee or the promoter. The r:ights of the parties are to be

balanced and must be equitable. The promoter cannot be

allowed to take undue advantagJe of his dominate position and

to exploit the needs of th3 hom,e buyers. This authority is duty

bound to take into conSid$fation the legislative intent i.e., to
'Si' 

'1l11ii'. ri

:rest of ffi'di#,n$umers/allottees in the realprotect the intt

estate sector. T'_!..e cf3trlesXefl$g buyer's agreement entered

into between,,.."'',, 
-,. ';.tigr 'aljb one;s1,a-ea, unfair and

unreas onabld vfjtli respect t6 1[is grantpf"ihterest for delayed

possession. ,fhere are various other claubes in the buyer's

agreement whiih give sweeping powers to the promoter to
,. ! : .., ..r'..,

cancel the alldtryittl f,,,,id ffifeit thb"q tnt paid. Thus, the
L 1 ;I. 1fu,;

terms and conditio-iii=ofl diUuyei's agreement are ex-facie
.:s

one-sided, unlair and' unreas;onable, and the same shall

constitute tnle ;Unfaif. tiade'j2ractice on' the part of the

promoter. TIFse Wpes gf disgr.iminatory terms and conditions

of the buyer''b agreehehtwill n,ot be final and binding.

Consequently, as per website of the State Bank of India i.e.,

https:lbbi,qo.in, the rnarginal cost of lending rate (in short,

MCLR) as on date i.e., 1.4.09.2021 is 7.30o/0. Accordingly, the

prescribed rate of interest vrill lle marginal cost of lending rate

+2o/o i.e.,9.300/o.

Rate of interest equally char;geable to the allottee in case

of default in payment:- The definition of term 'interest' as

Complaint No. 3079 of 201.9

22.
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defined under section Z(za) of the Act provides that the rate of

interest chargeable from the al,lottee by the promoter, in case

of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

"(za) "interest" meens the rat:es of interest payable by the
promoter or the ollottee, as the case mcty be.

Explanotion. -For the purpose of this clause-
O the rate of interest chargeable from the allottee by the

promoter, in case of defoult, shall be equal to the rate of
interest which the,pyqp1o@r shall be liable to pay the.i r:. i,'t r..ll \::rs:i.'i.'--
a I I o t te e, in case,ffi (l$fri.$],,t 11.'''

th e i n t e r e sr r gl.{,f}.$;lpd 1ii, o 
^ 

o t u r t o th e 
.a 

I I o tt e e s h a I I
be from the dat'b'tli.tffiL;noter received the amount or
ony parl,tht,9,r,gof till thg date the antount or part thereof
ana inielfClt, tfi'eieoi\i'iefuhded, and the interest
payable by the allottee tct the promoter shall be from the
date the allottee defaults in poyment to the promoter till
the date it is paid;"

23. Therefore, interest on the delay payments from the

complainants shall be charged at ttre prescribed rate i.e.,

9,30o/o by the dent/prornoter ivhich is the same as is

case of delayed

possession charges + i.l

24. On considerffiol\ q.,f :[he ufioent5,flVai1$,p.le on record and
ffi .t; ,ffi.

submissions,mqd?b,V;-\ght[e par,tie€ it is the failure of the

promote, to ioifil itddu{ig"tirons; rrra $"iporisibilities as per the

buyer''s agreement dated 76,.04.2012 to hand over the

possession within the stipulated period. The tiue date of

possession comes out 1,6.04,201,5 Accordingly, the non-

compliance of the mandate contained in section 11(4)(a) read

with section 18(1) of the Act on the part of the respondent is

established. In the present case, the project Parkwood

Westend is registered vide registration no. L6 of 2078 dated

9,lUUh by the responclent/promoter rvhic

being granted to the compilainants in
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19.01.2018 which was valid uprto 31,.01,2.2019. However, the

project is incomplete as on date. It needs extension under

section 7.3 of the RERA Act 2016. However, it has been stated

at bar by the counsel for the respondent that they shall move

the case for grant of lunds under swami fund from

government of India. The projer:t is complete upto 700/0. since

the project is incomplete, as such, the complainants are

entitled delayed possession charges till handing over of
possession after obtaining certificate from the competent

authority. Accordingly, the non-compliance of the mandate

contained in section 1r14l[a) read with section 1B(1) of the

Act on the part of the respondent is established. As such, the

complainants are entitled to delay possession charges at

prescribed rate of the interest (D 9.300/o p.a. w.e.f. 1,6.04.201.s

till handing over possession of'the unit after the receipt of

occupaticn certificate. As per llrovisions of scction 1B(1) of

the Act reacl with rule L5 of the lRules.

H. Directions of the authority

25. Hence, the authority hereby pa:;ses this order and issues the

following directions under seo"ion 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 3a[l]:

(i] The respondenr is directed to pay interest at the

prescribed rate oi 93ao/o p.;a. for every month of delay on

the amount paid by the cornplainants from the due date

of possession i.e., L6.04j),0L5 till the handing over

possession of the unit. The arrears of interest accrued so
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far shall be paid to the com,plainants within 90 days from

the date of this order as per rule L6(2) of the rules and

thereafter monthly payment of interest till the offer of

possession shall be paid on or before 10th of each

subsequent month.

(ii) The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

(iii) The rate of interest e from the allottee by the

shall be charged at the

the respondent/promoter

promoter, in ca

prescribed rate i.e.

which is the

shall be li

the dela

Act.

Complaint

File be cons

te of interest which the promoter

case of default i.e.,

26.

27.

fsr-kxumar) ,u,,lr] ;ff""ir,,
Member Member

Haryana Real Esta"te Regulatory l\utho.riqf, Gurugram
Dated: 1,4.09.2027
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