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Advocate for the respondent

ORDER

1. The present complaint dated 20.08.2019 has been filed by the

complainant/allottee under section 3i. of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act)

read n,ith rule 28 of the Haryana Real Estate (Regulation and

Developmentj }tules,20l-/ (in short, the Rules) for violation of

section 11(4)[a) of thc r\ct whelein it is inter alia prescribed

that the pronioter sh rll b: responsible for all obligations,

responsibilitics and functions under the provision of the Act or
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

A. Unit and project related details

? The particulars of the project, the details of sale consideration,

over the possession, delay period, if any, have been detailed in

the following tabular form:

S.No. Heads
,::

Information
7. Project name and I "Parkwood Westend",

Sector-92, Gurugram

2. 1,4.t25 acres

3. Nature of the project Residential Group
Housing Colony

4. an V'alidity =53 of 2010 dated
10.07.2010 valid upto
'09i07.2018

5. Name of licensee Smt. Devki and 4 others

6. RERA Registered/ not registered Registered vide no. L6 o

}OLB dated 19.01.2018

valid upto 3 t.t2.20L9

7. 0 ccupation Certificate Not received

B. Unit no; E-40t, 4th fl oor, Tower-E

9. Unit measuring 1495 sq. ft.

10. Date of executiorr of flat buyer's
agreement

L2.02.2013
(Page 42 of the
complaint)

17. Date of allotment letter 06.09.2010

(Annexure C-1, page 4L
of the complaint)
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B.

3.

Complaint No. 3078 of 2019

Facts o f the. c"o,mp laiht

rt lras made the - '- issions in theThe complainant has made the following subm

complaint:

til 'l'he complainant'submitted that the representatives of

the respondent had first approached to Mr. Rajiv Gulati

[hereinafter 'the original allottee') in the month of

September 2O1O and credentials of grollp housing

scheme of residcntial flats vi'z 'Parkwood, Westend'

Sector 92, Gurgaon, \ /ere explained to him (hereinafter

'Parl<woocl project'J. It rvas lurther assured to the original

allottee that they trave already obtained the legal title and

necessary permissions/ sanctions from tlte competent

72. Payment plan Construction linked
payment plan

13. Total Sale consideration Rs.30,79,825/-

[As per applicant ledger,
page 80-82 of the
complaint)

74. Total amount paid by the
complainant

Rs.30,79,825

[As per applicant ledger,
page 80-82 of the
complaint)

15. Due date of delivcry of., , ,

possession as per

[As per clause zgiid,$$ o[ths
from the date of si$pi $'b'f,this
agreement) * ,,' 

"'', 
i,',',,,,,, ,",,, ''

\2.02.2016
(Due date calculated
from the date of
agreement i.e.,

L2.02.20L3

16. Offer of possession Not offered

77. Delay in hhhding over:]iossebsion
till date 14.09.2027

Styears 09 months 12

days
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authority for development, construction, and marketing

etc of the llroject land that the project land is free from

any kind of dispule. In pursuance of the prontises made in

the allotment letter dated 06.09.2010 the original allottee

started making the payrnent to the respondent in terms of

the construction-linkecl payment schedule. That the

respondent took advance money without informing the

original allottee that they were yet to obtain rights to the

project land from landowners and also concealed that
r: : -'

they were yet to obtain necessary permissions/sanctions

from the competent for development, construction and

marketing etc of the project land. After taking substantial

booking amount from several buyers including the

original allottee hererrnder the respondent ostensibly

entered into an agreement with the original landowners

and acquired rights to the project land- as claimed by the

respondent builder in the buyer's agreement executed

later.

[ii) That the respondent had already, promised to hand over

the posses:;ion of the apartment within 3 years period

with 6-month grace period frorn the date of allotrnent i.e.

06.09.2010. However, thr: respondent surreptitiously

mentioned in clause28 of the ilat buyer's agreentent tltat

possession of the apartment will be handed over within

Conrplaint No. 3078 of 2019
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36 months from the date of signing of the agreement i.e.,

72.02.2013. It is however, submitted that the said clause

is not binding upon the original allottee and subsequently

the complainant because the entire flat buyer's

agreement was one-sided and the original allottee was.

not given sufficient time to go through the same and that

the promise

[iii) That despite ma upfront as desired bY the

responden fulfil its part of the

bargain tio iderable delay in

con of

comp rut B0% of the agreed

price. It ent has not

made any fu ent since then. That

the complainant had triecl, on several occasions, to find

out the status of completion of project from the

respondent. However, reply could be

receivecl.'fite respondent had completely failed to explain

the cause of the delay itt completing the project and

handing over the possession to the complainant. Even

though the complainant has not received any response

from the rcspondent, it has come to know that several

other allottees in the salne project have received some

Page 5 of26
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information from the respondent regarding the delay. In

one such letter the respondent has attributed the delay to

the on-going litigation with the landowners. Hcwever, in

another Ietter written to another allottee in the same

project, the respondent has attributed the delay itt

completion of the project to the market condition of the

prices and sales.

reasons and is be

affiirs. Tht

in the p

(iv) That in

not been o

ondent is giving contrarY

evasive atrout the state of

believed or trusted

of more than 5 years.
+ t::

. li,i,

'thd**"attitude of the

respondent that it is not at all serious about conrpletion of

the project lvithin tinte. The project thus still remains far

from completion.'fhe respondent is illegally enjoying the

money that it ha:; received trotn the complairtant, and

other sinrilarly sitiratecl flat buyet's, and is noi interested

in completing the 1:roject.

Page 6 of25
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[v) That the respondent has always misled the complainant

regardiug the project. In the beginning the respondent

had projected to the orlginal allottee and complainant

that they had all the requisite title and permission from

the concertted authority for development of the project.

In lieu of the stated projection the original allottee had

agreed for booking the flat vide allotment letter dated

06.09.2010 and had nrade initial payments. However, it

later came to the knowledge of the original allottee and

the complairiant that the respondent had acquired the

title on ttre project land in 201'l-L2. Further even the

agreement for developrnent of the project was entered

into by the respondent much later in 2011-12. This fact is

clear from the flat buyer's agreement dated 1,2.02.201,3

itself, In this mantter respondent had enticed and lttt'ed

the original allottee/complainant into bool<ing the flat

and ma(ing i"y*ents thereto by misrepresenting the

facts. The said misrepresentation amounts to unfair

practice u/s7 of RERA, 2016.

[viJ The responclent ltas not invoked any force majeure

circumstances ncr has attributed the delay on any

genuine reason. The respondent has not even cared to

inform the complainant regarding the delay despite the

complainant having written several letters and emails to

?age7 of26
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(vii)

complaint No. 3078 of 20L9

the respondent to that effect. That in terms of the BBA

dated 12.02.2013 the respondent was liable to hand over

the possession of the apartment to the complainant

within 3 years and 6 months from the date of the said BBA

i.e., by L2.02.20L6. However, the respondent has failed to

do the same till date, which is a delay of more than 5 years.

payments made

or at a rate that

nant at I0.650/o per annum

thority deems fit.

document favouring

mplainant. That

to sign the

buyer's

money

lnt of arge amounts of

by original

allottee/co tol nt prior to the

Sirnilar one-sided

time and again

plaints

r p?)zffir

and as such the respondent cannot rely upon the

provisions of the said agrecment and demand any nlore

future payrnents ft'om conrplainant',vhen respottcleni has

itself failed to complete the construction within time.

(viii) That the promoters of the t'espondent have indulged in

unfair practices in relation to the present project and

Page B of26
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hence the registration of the respondent is liable to be

revoked in terms of the tnandate of section 7 of the Act.

C. Relief sought by the complainant:

4. 'fhe complainant has filed the present compliant for seeking

following relief:

(i) Direct the respondent to handover the possession of the

apartment along with 1.0.650/o p.a.

5. On the date of

respondent/promote

havebeen com

to plead guil

D. Reply by th

6. The respon

grounds.

i. That the

rity explained to the

ntravention as alleged to

11(4J (a) of the Act

on the following

viting applications of

prospective.buy,ers for the sociely and also commenced
.

the work aftgr applying and receiving the reqtrired license

for development. of the project from the requisite
a,

authority.'thereafter Vaii ous pro specti ve buyers like th e

original allottee approached the and entered into flat

buyers' agreement' for purchasing the 'flat' within the

project at the specified and agreed terms and conditions.

That the respondent made huge payments to the seller/s,

despite repeated requests nobody turned for claiming the

balance payment and thus certain disputes and
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clifferences arose inter se among them for a part of the

total land involved. T'he respondent served a legal notice

clatecl Z+.OL.ZO11 upon the sellers and called tlpoll them

to fulfil the terms of the Sale deed/s. As no response was

received from the sellers and left with no remedy, the

respondent was forced to invoke the arbitration clause

and file a petition under Section 9 of the Arbitration and

Conciliation Act, 1996*titled "Parl<wood Vs. Brahm

Prakash & ors.", -,$|p+fei' 74 of 2017 before the
f Ii,i.3;i.:. :,

Additional District iuAgb;'Gurgaon which was decided in

favour of the neqpondpnt, vide the said order, the seller/s
..a,,,! ,t1,,-,y.. .*ii.a:-..:rr e;iL1r; : . "..: .

were restrainba 'iiom alienating the land and from

=\l'"1*S; 
.6r iliL::.:'; ":i':: irr t, -

creating,gil"h,.1$ third:'parry L rightS , 
-and any other

encumbianie ancl the respondent was directed to
i1' lt .. ji nj

prepareQddtaeposit a t'ixed de$osit Receipt [herein after
., t'

referred ,o)"1{FDR") from a nationalised bank for a

period of sif-ifrfthffittie imount equivalent to balance

sale consideration peyabie by it. Copy of the Order dated

22.L1.2011-paSSed in petition under Section 9 of the
H q '". -' * a ,, 'i

Arbitration and Ccncifiation Act, L996 titled "Parkwood

Vs. Brahn',F'iaiash & )is.".Arb. Pet 74'of 2011 is annexed

herewith as Annexure R1. In compliance to the Order,

the respondent deposited an FDR of Rs.2,30,00,000/- and

kept renewing the same from time to time.

ii. That against the said order dated 22.11.2011, the seller/s

filed an appeal titled "Brahm Prakash & Ors Vs.

Parl<urood Infrastructure Pvt Ltd'i F.A.O No. 560 of

}}L}befbre the Hon'ble l{igh Court of Puniab & Haryana.

Complaint No. 3078 of Z0t9
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The same was dismissed vide order dated 01.02.201,2.

That as the seller/s were dilly dallying in handing over the

possession of the land, the respondent rt'/as again

constrained to file a petition undet' Section 11 of the

Arbitration and Conciliation Act, 1,996 titled as

"Pqrkwood Infrastructure Private Limited Vs, Brahm

Prakash & Ors, Arb. Case No. 32 of 2Ol2 before the

Hon'ble High Court of Punjab & Haryana seeking

appointment of an arbitrator. '['he sarne was allowed vide

order dated 02.08.2013. Ms' Ivlanju Goel, | [retd.] wa.s

appointecl as the sole arbitrator for the disputes inter-se

the respondent rnd reil.tiTs.

iii. That undeterred, the seller/s filed a suit for permanent

injunction along with an interirn applicatiou under 0

XXXIX Rtrle 1 and 2,CPctitled as "Brahrn Prakash & Ors Vs

Parkwood Infrastructure Pvt, Ltd" Suit Nct, :133 of
- order dated201Lbefore learned C.J., Gurgaon. Vide

2t.07.2011, first the interirn application was disntissed

fter, vide'order dated 221'1.2011, the appealand therea

against thereto lvas also dismissed by the Ld. A.D.J,

Gurgaon. Being aggrieved, the sellers filed a civil revision

u/s 115, CPC titled as " Brahm Prakash & )rs Vs. Parkwood

Infrastructure Prtt. Ltd" c.R. No 637 of 2012 befole the

hon'ble l-righ court of Punjab & Haryana wherein Vide

order dated 1.6.02.2012 the respondent'was directed not

to raise construction orzr:r thre part of land in dispute. That

thereafter, a court of competent juriscliction partitiorred

the 
'land in dispute vide order of partition dated

Complaint No. 3078 of 20t9

Page 11 of26
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16.05.2013. An appeal preferred against it by the Seller/s

before the Assistant Collector First Grade, Gurgaon was

dismissed vide order dated 23.08.201,2 and then a

revision against it by the Sellers/s before the

Commissioner Gurgaon Division, Gurgaon was also

dismissed vide order dated 04.04.201,3 and theu a

revision petition was filed by the Seller/s before the

Financial Commissioner, Haryana was also dismissed

vide order dated 2,9,05.2013.

iv. That finally the sellOr/s and the respondent entered into

a settlement wherellpon an agreement dated 19.05.2015

was executed iuter-se them, which was duly recorded by

and on the basis of which the learned sole arbitrator was

pleased to pass an award on 02.06.201s.That in terms of

the award dated 02.A6.2015, the seller/s were to perform

certain acts on their part, i.e. they were to pay the

respondeut a sum'of Rs.1,50,00,000/- along with interest

and they were to withdraw various litigations against the

respondent. However, it is pertinent to note that the

seller/s have failed miserably to comply with their part of

the dircctions and the respondent was constrained to

issue a letter datecl 30.12.2016, calling upon them to

comply with their part of the directiotls as per award

dated 02.06.2015. The seller/s chose to l<eep mum and

the respondent is yet to hear anything from them and it

seems that they are not willing to perform their part. and

the respondent is left rvitlt tto other option than to go for

further Iitigation.

complainr No. 3078 of 2079
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v. That all the above categorically show that the respondent

has always been and continuously been taking

appropriate steps at its own cost without putting any add-

on burden upon the complainant in terms of Clause

z8(bxii) of the flat buyers agreement wherein it is

categorically stated that if the opposite party "........ is not

in a position to hand over the possession of the Flat, then....

At its sole disc*t':",kffi?i{:"I-9e the validitv' appticabititv

categorically stipulated in the Clause 2B(b)[i) of the flat

buyers agreement that in such a scenario the respondent

" .......shall be entitled to tlte extensiort of tinte for handirry

over of thepossessio n of the said F'lat".

vii. l'hat has borne from the above, the respondent was and

is fact badl/ entangled in a dispute pertaining to a part of

the land for the past B years because of r,vhich the timely

cornpletion of the'project r,vas scuttled and the same was

due to circumstan;es beyond the power altd control of the

Respondent ancl f,.rr,rvltich no malaficle can be attributed

to it. It is a matter of fact that despite all the difficulties,

the Respoudent is still continuing to pay hefty fees

towarcls renewals of all the licenses, permissior-rs,

approvals, sanctions, clearances required for building,

coustruction and clevelopmcnt of the project frorn varicus

Page 13 of26
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i. :)i=...<?/t: .4:|,r.) i
qp y,y,ri-Wi'dtCr' courts, tribunal (s) and / or

listed conditions are circumstances

and/or efficacy suchl,[EfrL.gtj9n, RuIe, Order or Notification

by moving the

Authority.....""

vi. That the lbove

beyond the power and control of the respondent, and it is
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governmental authorities at its own cost and expense

without charging anything extra from the complainant or

any other allottee for that matter as it has been

constraineC to per-fbrce seek extension of all the above

requisites and continue paying hefty amounts qua thenr

with the respective departments so that the project can

be completed at the earliest.

viii. 'fhat from the above, it is very clear that the sellerls

tunred dishonest ancl kept instituting one after the other

cases. The samc causCd the respondent to be always

embroiled in unwarranted litigation for which it kept

incurring extremely substantial expencliture, more so

when the project was of a very large scale and'was

interconnected with each other and it was on going and

was involving hr:ge lunds and multiple recourses an

account of all at the sanre point of tinte. Further, the

license obtained by the respondent from the Town and

Country Planning Department and all the subsequent

approvaii were/are always time bound for a limited

period only and they had to be renewed by paying the

renewal fees after the lapse of the prescribed period. The

respondeint was at all times fighting against time as it had

its bacl< against the wall. All the costs and expenses have

always been bornc by the respondent on its own and that

none of allottees iucluding the complainant has ever been

charged anything extra beyond the terms of the flat

buyers agreement at any stage or time whatsoever.

Complaint No. 3078 of 2079
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ix.

Complaint No. 3078 of 20t9

That furthermore due to an order passed by the Punjab

and Haryana High Court, a NOC had to be sought from

HUDA for usage of recycled water which caused the water

supply to be disrupted for almost 82 days rvhich caused

further delay in completion of the project.

That coupled with all the above, the respondent has taken

a huge hit due to the on-going economic meltdown and

consequent financial and recession in the market.

Despite thereof, dent has alrvays been

to continue with thediligently making

constructio e project and the on-

going liti completion of the

project. as many as six

to'vrrers

and placed on7. Copies of

record. The

can be decided on

ence, the complaint

disputed documents.

E.

B.

furisdiction of the authority

The authority'observed that it has territorial as r,vell as subject

matter jurisdiction to adjuclicate the present complaint for the

reasons given below.

E.I'l'erritorial iurisdiction

As per notification no. 1,/92/2017-ITCP dated 1'4.1,2.201,7

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

9.

Page 15 of26
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situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram

District, therefore this authority has completed territorial

jurisdiction to deal with the present complaint.

E.II Subiect matter iurisdiction

10. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter as per p :ion 11[4)(a) of the Act

is to be decided by theleaving aside com

adjudicating o by the complainant at a later

stage.

Findings of
11'

respondent:-

With regards to

proinoter/developer, it is worthwltile to examine following

respondent that the respondent has entered into as many

as ten sale deecls with different sellers and botrgtrt land

for development a grottp housing society under the name

of "Parkwood U/estend" at sector 92.|t is pleaded by the

respondent, that a dispute arose between the respondent

and the previous owner of the land beneath the project

which led to referring the nrattcr to arbitraticln. Though

Page 16 of26
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award in this regard.was passed on 22.1L.201,1. That

against the said order dated 22.11.201'1, the seller filed an

appeal titled' as "Brahma Prakash and others Vs.

Parkwoocl Infrastructure Pvt. Ltd., F.A.O No. 560 of 2012

before the Hon'ble High Court of Punjab and Haryana aud

same was dismissed vide order dated 0L.02.201.2. This

was not the end of litigation, and the possession of the

land was not delivered w!1g!.r"led to filling of a petition

under section 11 of the Arbiffhtion and Conciliation Act,
,;:i ,

tgg6 before the Hon'ble4Higti' Court of Punjab and
i I '-.

Haryana. The samq w.as l.ffowed vide order dated
' :11 ;+

02.08.2013 aqd the matter wis 
"rbferred 

for arbitration

inter-se betWq6-,the respondent and Sellets/s. Even the

litigation *,rhul:grrdto that land was filed 
lefore 

the civil

court 
"s 

*uti dd th^l Tbvenue court which uitimately got

dismissed o n \0"1..94.2_-!,. 1 I and 2 9.0 5:2 0.18 resp ectively.
- ++'' 'n ,

Though, finally the respond;nt ,as'Well as the seller

entered into a settlemCjit on''19.05.2015 pleased to pass
i r.!t!L i L . lrr

1.06.2015 but the same was,also not actedan award on 9' *" " , uu , ,,

upon. Due to,,all thesg..factors the 
lesPonde,nt 

contented

with various othbr orders,pdssedrby the Hon'ble National

Green Tribunal [NGT), High Court of Punjab and Haryana

as well as DTCP the constructiott of the project could not

be completed, ancl it led to slo',v down. So, keeping in all

these things th complainant is not entitled to any delay

possession charges from the respondent.

Complaint No. 3078 of 20L9
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13. But the plea of the complainant is otherwise, that the

previous owner that booked unit in the project of the

respondent on the basis of advertisement in the various

newspaper as well as brochure by pa5ri11g substantial

amount and the same led to issue of letter of allotment on

06.09.2010. Even builder buyer's agreement dated

L2.02.2013 between the complainant and the respondent

ffiHARERA
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allotment, payment di

due date of handovcr

Complaint No. 3078 of 2019

the allotted unit and

n of the unit. The

and the

cornplainant pu in the year 201,0

neither at

agreement

of the com

ilder buyer's

nit in favour

of litigation

the factum

pending at

variorrs fo : stipulation in the

builder buyer's title of the land

beneath the project be the respondent then

they cannot
I

I

previous owner,in grder to make act a case for delay in

completion 6f the project''And.' avoiding to payment of

delay possession charges.

14. The authority has gone througtr the various documents

placed on the file. The Directorate of Town and Country

Planning, issued a license no. 53 of 2010 dated

1,0.A7.2010 valid upto 0g.07.2018, the registration of the

project with the authority under section 4 of the Act,201,6

Page 18 <tf 26
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it is possible if the condition mentioned sub-clause

t2)tll[A) and (B) with regard ro legal title to rhe land on

which the development was proposed along rvith legally

valid documents with authontication of such title, if such

land is owned by another person and same the land is free

from all encumbrances then as per the provision of

section lL (4) that the responsibility of the promoter,

with respect to the structyalodefect or any other defect

for such period as is refeiiiCd.!_Q.'in sub- section (3) of

section r.4, shall continu[J;f,i[.r the conveyance deed
i.

of all the apartmentpr.plolp or buildings, as the case may

be, to the allottle$ i..- tiecut'ea. It is not disputecl thar
. &'. i;;i---,.. r

either at theg'tiitre' of allotrnent,or ei'eCutiqn of builder

buyer's agrdement dated 11,.02,,.2013 or at the time of
j:

endorsemuni- 'iin favour of the allottee. They were
? *" = :,i: li ,. . .,,.,. rr

informed aboii1,.]t gp#dbnc,y of,titibdtl@ith regard to

title beneath the.:project Uy th'e respondent. It is the

version in the ,"Xn';"iirititii$t,", with rhe seuer
i l"t r

comrnenced ih tlnudil 2Ott and which continue even

beyond 02.06,2Q15|ttle regpondent could not continue

with the conLtlddti6h iif.tfib"pioyect during the interim

period, then how they raised various demands against the

complainant. It means the complainant was left in the

dark and was forced to part away his hard-earned money

as the project was going at slow speed/stoppage of

construction due to pendency of litigation. The

respondent cannot blow and cold in the same breath and

take a plea that they could not cornplete the construction

Complaint No. 3078 of 2079
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due to pendency of litigation between them and the seller

and various other order passed by the National Green

Tribunal (NGT), High Court with regard to extraction of

ground water and economic slowdown. So, keeping in all

these facts the respondent cannot take a plea that the

complainant is not entitled to delay possession charges as

pleaded by them.

Findings on the relief sought by the complainant

15. Relief sought by the

(i) Direct the

apartmen

the possession of the

1,6. In the prese

"section 78: -'

18(1). rf the complete or is unable to give

to withdraw

from t

every

shall be paid)by thb prontoter, interestfor
ty, till the handing over of the possession,

at such rdte as moy [s. prescribed."

1,7. Clause 28 of the apartm'ent buyer agreernent [in short,

agreement) provides for handing over of possession and is

reproduced below:
,,28 POSSESSION

a) Time of handing ovgr the possession

ng wtut lnterest 1u.65% p.a.

plaint, the complainant intends to continue

nd is seeking delay possession charges as
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That subject to terms of this blause and subiect to the FLAT

ALL}TTEE (S) having complied with all the terms and
conditionsof this Agreementand notbeing in defaultunder ony
of the provisions of this Agreement and further subiect to
compliance with all provisions, formalities, registration of sale

deed, documentation, payment of all amounts due and payable
to the DEVELOPER by the FLAT ALL)TEE(S) under this
agreement etc., as prescribed by the DEVELOPER, the
DEVELOPER proposes to hand over the possession of the FLAT

within a period of thirty six (36) monthsfrom the date of signing
of this Agreement. If however understood between the parties
that the possession of various Block/Tower comprised in the

complex as also the ygrffii$,,;gommon facilities planned therein
shqtt be ready & comyilbti,,ln-pli, es and will be handed over to
the Allotee of different Bliidk/fowers as and when completed.

,,,t, 
t :'

At the outset it is relevint to comment on the preset

possession .,,fr9:* of the. agreeliientl,Wherlgin the possession

has been subjeCted to all kinds of terms and conditions of this

agreement. tne hrafting 'of ,thii clauseulaiid incorporation of
,.

such conditfu q.,,{.: 
}ir"t 

o{ly .vaguerlih,qdr"uncertain but so

heavily loaded"= in,.favour of the .pt'bmoter and against the

allottee that everi ub;,.Ol iFfaul[Uy ttre allottee in fulfilling

formalities 1io#: uqji'[r; 
,i,1._ 

rl 
,*,1f.'.ribed 

by the

promoter mdy make,the ptissessioh clause irrelevant for the

purpose 
"trt:,:"."9 Td-+he 

g,.fmmitment dafe fbr handing over

possession lo'Ses its mehning. The incorporation of such clause

in the buyer's agreement by the promoter is just to evade the

liahiliry- towards timely delivery of subject unit and to deprive

the allottee of'his right accruing after delay in possession. This

is just to comment as to how the builder has misused his

dominant position and drafted such mischievous clause in the

agreement and the allottee is left with no option but to sign on

the doted lines. As per above mentioned clause, the opposite
: 

PageZlof26
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parties failed to deliver the possession even after receiving the

substantial amount from the complainant.

18. Admissibitity of delay possession charges at prescribed

rate of interest: Proviso to section LB provides that where an

allottee does not intend to',vithdraw from the project, he shall

be paid, by the promoter, interest for every month of delay, till

the handing over of possession, at such rate as may be

prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been,rrQproduced as under:

HARTRA
GURUGl?AM Cornplaint No. 3078 of 2019

Rulo 75, Prescribe!..,.;i#te,;,: lpterest- [Proviso to section
lZ,sectian 78 gt{'iufiqPptign (4),q,@ subsection (7) of
section 791 'ro :* ,'fl 

"l 1::' ' 
,(1) For the purpose ofplovtgo ia section 72; section 18; and

s u b|! g]til gh s @..g a l!!!,1if c li o n, 1 !),th e " i n te r e s t a t th e

r a tb ffi fr r ifi s fliltsh'fill ib e th d S ta td, B ti hll, of I n d i a h i g h e s t
marginal cost of lending rate +20/0.: 

l

$.Wigqro tla-,.inuiioi: lnu,_t-y{.fq Banl< of tndia

^4fg,h.q,l 
goq! of|letiling'rati (ltlCLR) is not in use, it

shdlllpe:fteplgced b!, sugh benchmark lending rates
whi*.6ftq"a${gpe Bpnktgf lhdici nthy fix,from time to time

for lehding ffi*d general pubtic.

The legislature in its"wisdom in the subordinate legislation

under the prwinfi,", 
fif rur#he ry.1..les, has determined the

p re s crib ea rfie 
$r i t1.g"ffilhfti -rat*{o$,inte$;st 

s o d ete rmi n ed

by the legislgtu,re6 islreaso-nq,,ple and if the said rule is followed

to award the interest, it will ensure uniform practice in all the

CASCS.

Taking the case from another angle, the complainant-allottee

was entitled to the delayed possession charges/interest only

at the rate of Rs.S/- per sq. ft. per month of the super area as

per clause 30 (a) of the buyer's agreement for the period of

such delay; whereas, as per clause 31(b) of the buyer's

agreement, the promoter was entitled to interest @ 18% per

L9.

20.
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2L.

annum compounded quarterly on the amount due as

mentioned in the notice for possession from the due date till

date of the payment. The functions of the authority are to

safeguard the interest of the aggrieved person, may be the

allottee or the promoter. The rights of the parties are to be

balanced and must be equitable. The promoter cannot be

allowed to take undue advantage of his dominate position and

to exploit the needs of the home buyers. This authority is duty

bound to take into consideration the legislative intent i.e., to
"ii'

protect the interest offfi,r*d'nburngrs/allottees in the real

estate sector. Th,g qlause-s" q{.!he briyep's agreement entered

into between 
.in. 

orrii* - ;r. one-sided, unfair and

unreasonablg yiiittrr respect ito the,grant=ofingerest for delayed
li :.r:::::::i 't

possession. Thuele are various other clauses in the buyer's
. ,ri,h r r ;agreement \rf,{1ffit$ gtV,: sffveepin[ nbWeh5'10 the promorer ro

cancel the allM",,.!j*r* forfeit tfi,e ,,amount paid. Thus, the
; 1. "'"

terms and condirionb ol' the buyer's. agreement are ex-facie

one-sided, unfair and*"unrea'$onable, and the salne shall

constitute ttilb lrnfair tiad..e 
11.roti.a ,onii.,hu 

parr of the

promoter. These types of discrinrinatory terms and conditions

of the buyer"3*agiee#ent,wiil not Ue final and binding.

Consequently, as per website of the State Bank of India i.e.,

LtlE//Si-eai:l the rnarginal cost of lending rate (in short,

MCLR) as on date i.e., 74.09.20'21 is 7.300/0. Accordingly, the

llrescribed rate of interest will be marginal cost of lending rate

+20,6 i.e., 9.30%.

Rate of interest equally chargeable to the allottee in case

of default in'payment:- The defiuition of term 'interest' as

Page 23 ot26
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23.

charges.

1z4, On consideration of the documents available on record and

submissions made by both the parties it is the failure of the

promoter to fulfil its obligations and responsibilities as per the

buyer's agreement clated 1,2.02.201,3 to hand over the

possession within the stipulated period. 'Ihe due date of

possession comes out 1,2.02.201,6. Accordingly, the non-

compliance of the mandate contained in section 1,1(4)(a) read

with section 1Bt1) of the Act on the part of the responclent is

established. In the present case, the project Parkwood

Westend is registerecl vide registration no. L6 of 2018 dated

Complaint No. 3078 of 20L9

defined under section Z(za'J of the Act provides that the rate of

interest chargeable from the allottee by the promoter, in case

of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

"(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the

promoter, in case of defsult, shall be equol to the rate of
\e proimoter shall be liable to pay the
tf d,gfqutt;allottee, in

(ii) the interest t,e-,promoter to the allottee shall
)iloter received the artount orbe from the

any part thereof till the date the amount or part thereoJ'
and i thereon is refunded, and the interest
paygbldhy fhe allgttee tb the pram,otur;hall be from the
datb thb allottee defaults in payrnent to the promoter till

Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate i.e.,9.300/a

by the respondent/promoter which is the same as is being

granted to the complainairt in case of delayed possession
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19.01.2018 which was valid upto 31.01,2.2019. However, the

project is incomplete as on date. It needs extension under

sect-ion 7.3 of the RERA Act 2016. However, it has been stated

at bar by the counsel tbr the respondent that they shall move

the case for grant of funds under Swarni fund from

government of htdia. The project is complete upto 70o/o. Since

the project is incomplete, as such, the complainant is entitled

delayed possession charges till handing over of possession

after obtaining certifiCAte from the competent authority.

Accordingly, tlre non-compliance of the nrandate contained in

section 11[4)[a) read with section 1B(1) of the Act on the part

of the respondent is establishecl. As such, the complainant is

entitled to delay possession charges at prescribed rate of the

interest @ 9.300/o p.a. w.e.f. 12.02.201,6 till handing over

possession of the unit after the receipt of occupation

certificate. As per provisions of section 18(1) of the Act read

with rule 15 of the Rules.

II. Directions of the authority

2,5. Hence, the ati'ihi{rid herbb;, pisses this order and issues the

following directions under section 37 of the Act to ensure

compliauce of obligations cast upon the prontoter as per the

fuuction entrusted to the authority under section 3a(fl:

(i) The respondent is clirectecl to pay interest at the

. prescribed rate of 9.300/o p.a. for every month of delay on

the amount paid by the conrplainant from the due date of

possession i.e., 12.02.201.6 till the handing over

possession of the unit. The arrears of interest accrued so
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the d

Act.

26. Complaint s

27. File be cons

Dated: 1,4.09

Complaint No. 3078 of 20L9

far shall be paid to the complainant within 90 days from

the date of this order as per rule 16[2) of the rules and

thereafter monthly payment of interest till the offer of
possession shall be paid on or before 10rh of each

subsequent month.

[ii) The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

(iiiJ The rate of interest e from the allottee by the

promoter, in shall be charged at the

the respondent/promoterprescribed rate i.e

which the promoter

shall be I case of default i.e.,

n2(za) of the

v. I z- -).

1sr-i.k rmar) (Viiay ,A^rGoyar)
Member Member

Haryana Real gram

OJ
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