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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3077 of 2019

First date of hearing: 21.11.2019
Date of decision : 14.09.2021

Balwan Singh
Address:- House no. 668, Vilaage Sikanderpur
Badha, Tehsil and District Gurgaon Complainant

Versus

M /s Parkwood Inﬁaﬁrruttuii_fé;-ﬁ?t'fﬂ.
Address:- 1001, Hemkunt Chambers 89

Nehru Place, New Delhi-110019, | | Respondent
CORAM: F 2y g e

Shri Samir Ku mgra" - Member
Shri Vijay Kumar Goyal Member
APPEARANCE: | -

Shri Saurabh Mishra Advocate for the complainant
Shri Venket Rao %5 o™ Advocate for the respondent

ORDER
4

1. The present complaint .datad”zﬂ.ﬂﬂ.zﬂlq has been filed by the
complainant _fhllEitE'éé ‘under Section 31 of the Real Estate
(Regulation and, Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development]) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Actor
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

Unit and project related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed In

the following tabular form:

S.No. | Heads mﬁ:ﬁu W Information
1. Project name and iﬁmhﬁ‘ﬁ “Parkwood Westend”,
7 ﬁu__ I ."1 fhnl ™ f_ecmr-ﬂl, Gurugram
Z Project area’” T 1. 7| 14.125acres
¥ k) ." =
3. Naturqfw project Residential Group
-E | Housing Calony
4, DTCP H’Eeﬁse, “no. and validity | 53 of 2010 dated
status d | 10.07.2010 valid upto
\.ﬁ SN L § LY 4 907.2018
5. Name uFlIEéhse‘E ,'- Smt Devki and 4 others
. RERA Registeredf‘l'mr regiat’::red Registered vide no. 16 of
LE A 2018 dated 19.01.2018
.'.i YepUAW valid upto 31.12.2019
5 Occupation Certificate Mot received '
=71 I _ 1
8. Unit no. F-302, 3™ floor, Tower-F
9. Unit measuring 1200 sq. ft.
10. | Date of execution of flat buyer’s | 05.01.2012
agreement (Page 62 of the
Eﬂmp]ﬂill tﬂ:r“
11 Date of allotment letter 26.06.2010

(Annexure C-1, page 45

of the complaint)
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12 Payment plan Construction linked
payment plan
13. Total Sale consideration Rs.E-ﬂeﬁE.T';"iEi,l'-
(As per applicant ledger,
page 108-110 of the
complaint)
14, Total amount paid by the | Rs, 24,43,.241/-
complainant (As per applicant ledger,
page 108B-110 of the
complaint) -
15. Due date of delivery of. | 05.01.2015
possession as per (Due date calculated
(As per clause 28 (a) 36 months | from the date of
from the date of signingofthis | agreement e,
agreement) L 1_ ' 05.01.2012
16. | Offer ufpﬁﬁ;&{;"l’ﬁg ,E i fih ¢ |'Not offered
17. | Delayig nrﬂng a*ﬁerpﬂasessmn 6 years 10 months 19
till daq‘e‘ Ei'a 2021 days
B. Facts ofthe l%q}u‘plaint |

3. The cumplamgnt has m;;dﬂ the following submissions in the

complaint:

(i) The mmplainaﬁf'shhmlttﬂd that the representatives of

the respfn&ent haﬁ

4

Hr&‘tﬂ_appmacheﬂ to Mr. Sandeep

Nagwan [hen:inafter ‘the original allottee') in the month

of June 2010 and credentials of group housing scheme of

residential flats viz 'Parkwood, Westend' Sector 92,

Gurgaon, were explained to him (hereinafter 'Parkwood

project’). It was further assured to the original allottee

that they have already obtained the legal title and

necessary permissions/ sanctions from the competent
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(ii)

authority for development, construction, and marketing
etc of the project land that the project land is free from
any kind of dispute. In pursuance of the promises made in
the allotment letter dated 26.06.2010 the original allottee
started making the payment to the respondent in terms of
the construction-linked payment schedule. That the
respondent took aduance money without informing the
original allottee that tl}}/g;," were yet to obtain rights to the
project land Frem IErr:le?wnere and also concealed that
they were 3et th nh!:afn neeessar}e permissions/sanctions
from the Eumﬁetent for development, construction and
ma rkeri:lrl'ig EEE of the pruieet land. After taking substantial
henkiné f:mnunt frnm several buyers including the
original Eilﬂt't«EBe hereunder the respondent ostensibly
entered into an. E_greEmEnt with the original landowners
and eequired rigbte to the project land- as claimed by the
respund"@nr’buﬂder in the buyer's agreement executed
later. .

That the respondent had already promised to hand over
the possession of the apartment within 3 years period
with 6-month grace period from the date of allotment i.e.
26.06.2010. However, the respondent surreptitiously
mentioned in clause 28 of the flat buyer's agreement that

possession of the apartment will be handed over within
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(iii)

36 months from the date of signing of the agreement Le,
05.01.2012. 1t is however, submitted that the said clause
is not binding upon the original allottee and subsequently
the complainant because the entire flat buyer's
agreement was one-sided and the original allottee was
not given sufficient time to go through the same and that
clause 28 was surreptitiously introduced and was against
the promise made Ea;'ign:f, 5

That despite malnng ﬁ’a}hent upliront as desired by the
rﬂpundﬂn} E,'}E ﬁaﬁ:;ﬁldént did not fulfil its part of the
bargain /! ?ﬁ?!lﬁﬂl‘lﬂl’l and there was {:mgsiderahle delay in
cnnstmttrn of the prnjant In this manner the
cump]ain@ffh!&-ah‘ﬂd}? paid about-80% of the agreed
price, It 15 ;Jen’mgnt to hote that the respondent has not

'!..:' "ﬂr—

made any further EEmand ﬁ:-r payment since then, That
the {:umqlamant‘r had_ht;:n;;‘.i, on smferal occasions, to find
out the jams “of mmpieﬁnn of project from the
respondent! However, no satisfactory reply could be
received. The respondent had completely failed to explain
the cause of the delay in completing the project and
handing over the possession to the complainant. Even
though the complainant has not received any response

from the respondent, it has come to know that several

other allottees in the same project have received some
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information from the respondent regarding the delay. In

one such letter the respondent has attributed the delay to
the on-going litigation with the landowners. However, in
another letter written to another allottee in the same
project, the respondent has attributed the delay in
completion of the project to the market condition of the
real estate iﬂm:lu;.l:l.":-,-r and lacklustre in term of growth in

prices and sales, Thuﬁﬂ;@ respondent is giving contrary
reasons and is bemgtr:;;ﬂpiéteiy evasive about the state of
affairs. Thwpt_:‘pd,&nt l‘]fl'll!i.ﬁal'l.nﬂt' he believed or trusted
at all. Huw’_itlggtanding the same, it Is suhmltted that none
of these r%;iguns arevalid in the eyes nf law for any delay
in the piflpcl:;

(iv) Thatin Uuq’m__imqer the pussess‘inn raf the apartment has
not been nffered tn the l:-ﬁrnplamant till date despite an
E:u:esswe a‘md L[tlEﬁle-JnEd delay of more than 5 years,
Further‘ﬂ:.lf_re_. [l:'_ is clg_ar from the attitude of the
respo ndeg_t:-th;g:t itis notat all serious about completion of
the project within time. The project thus still remains far
from completion. The respondent is illegally enjoying the
money that it has received from the complainant, and

other similarly situated flat buyvers, and is not interested

in completing the project.
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(v} That the respondent has always misled the complainant
regarding the project. In the beginning the respondent
had projected to the original allottee and complainant
that they had all the requisite title and permission from
the concerned authority for development of the project.
In lieu of the stated projection the original allottee had
agreed for booking the flat vide allotment letter dated
26.06.2010 and had madﬁr initial payments. However, it

Bl b
later came to the krffﬁ?wﬂge pf the original allottee and

the :nmpiﬁrﬁ%pt__;hat rt]-ra respondent had acquired the
title on tha prn}ect‘l‘and in 2011-12: Further even the
agreamer;g {;r development of the project was entered
into by &%Q@ Shdent much later {n2011-12. This fact is

clear frnmmemihuyér 5 agreement dated 05.01.2012
i

itself. In this manner respondent had enticed and lured

P

——

the original allotiee/complainant into booking the flat
and making pa_:,{r"te‘nts'tﬁaretu by misrepresenting the
facts. Thg__;sqai;l,mfsrﬁpresentaﬁﬁn amounts to unfair
practice u/s 7 of RERA, 2016.

(vi) The respondent [has not invoked any force majeure
circumstances nor has attributed the delay on any
genuine reason. The respondent has not even cared to
inform the complainant regarding the delay despite the

complainant havipg written several letters and emalls to
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(vii}

the respondent to that effect. That in terms of the
allotment letter dated 26.06.2010 the respondent was
liable to hand over the possession of the apartment to the

complainant within 3 years and 6 months from the date
of the allotment letter i.e, by 26.12.2013. However, the
respondent has failed to do the same till date, which is a
delay of more than 5 yEEIIE Hence the respondent is liable

to pay interest on I:he p;;_fmﬂms made by the complainant
: *-‘u-.r"
at 10.65% per am'fun'l; nr at 1 rate that this hon'ble

Authnnty?egms"ﬁe IR
That th&c'igreemenr i5 a one-sided dnl:ument favouring
IS T

respundent much to the detriment nf complainant. That

the nrig‘iﬁg‘]%ﬁ]}dﬁﬁee}mhplﬁinﬁs u!'g'br"u coerced to sign the
Yk j

buyer's E.‘-E!;f‘?}i‘;%[_f?’“"?? payment of large amounts of
money had' .‘airead}i- | been” made by original
allottee fEE?{lpiflizaq:; .. _1:1:.-_[-. respond ent prior to the
execution of fl'_le"'_l:m}rer'fj‘agreeme‘nt Similar one-sided
agreem &.l:t_t_ﬁl have been rejected by courts time and again
and as such the respondent cannot rely upon the
provisions of the said agreement and demand any more
future payments from complainant when respondent has

itself failed to complete the construction within time.

(viii} That the promoters of the respondent have indulged in

unfair practices in relation to the present project and
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hence the registration of the respondent is liable to be
revoked in terms of the mandate of section 7 of the Act.
The respondent had made false promises at the time of

execution of the agreement knowing fully

C. Relief sought by the complainant:

The complainant has filed the present compliant for seeking

following relief:

(i) Direct the respon dent tﬁ'r hahd over the possession of the
-'r?

apartment alnng Wlﬁ:l Tnterest 10.65% p-a.

5. On the date l::yhgar}pw tide authority explained to the

D.
6.

re:.pﬂndentffrq;trmter abuutihh contravention as alleged to
have been committed intelationtosection’11(4) (a) ofthe Act
to plead guilt::r ;Lnt to plead guilty.

Reply by the re%?;tdent: '

The respondent has contested the complaint on the following

5 =

grounds. W TI A

. That the mspﬂndent ‘st:lrl:ed inviting applications of
prﬂspEctn:; bu}rers for the society and also commenced
the work after applying and receiving the required license
for development. of the project from the requisite
authority. Thereafter various prospective buyers like the
original allottee approached the and entered into flat
buyers’ agreement’ for purchasing the 'flat’ within the
project at the specified and agreed terms and conditions.

That the respondent made huge payments to the seller/s,
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despite repeated requests nobody turned for claiming the
balance payment and thus certain disputes and
differences arose inter se among them for a part of the
total land involved. The respondent served a legal notice
dated 24.01.2011 upon the sellers and called upon them
to fulfil the terms of the Sale deed/s. As no response was
received from the sellers and left with no remedy, the
respondent was I’urced to invoke the arbitration clause
and file a petition: underﬁ-eﬁtinn 9 of the Arbitration and
Conciliation Act, 1-'9??5 ;,ﬁi:ifed “Parkwood Vs. Brahm
Prakash & Ors. Arb. Pet. 14 of 2011 before the
Addlhuna}‘;[lﬁﬁ‘ittlludg-e. Gurgann which was decided in
favour qf‘r thie respondent. Vide the said order, the Seller/s
were res;];ra;n ed from alienating the land and from
-:reaﬁng. ;all}'- third-party rights and any other
encumhrﬁq{;ﬂt ngd the respondent was directed to
prepare and deposit a fixed deposit Receipt (herein after
referred to as ‘TE'R"] from a nationalised bank for a
period ﬂ?&‘bF m,nnﬂus for the amount equivaient to balance
sale cunsn:‘r.gratmn payahl& b it Cup}r of the Order dated
22.11.2003 passed ‘In petition under Section 9 of the
Arbitration and Conciliation Act, 1996 titled " Parkwood
Vs. Brahm Prakash & Ors.” Arb. Pet. 14 of 2011 is annexed
herewith as Annexure R1. In compliance to the Order,
the respondent deposited an FDR of Rs.2,30,00,000 /- and
kept renewing the same from time to time.

That against the said order dated 22.11.2011, the seller/s
filed an appeal titled “Brahm Prakash & Ors Vs
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ifi.

Parkwood Infrastructure Pvt Ltd", F.A.O No. 560 of
2012 before the Hon'ble High Court of Punjab & Haryana.
The same was dismissed vide order dated 01.02.2012.
That as the seller /s were dilly dallying in handing over the
possession of the land, the respondent was again
constrained to file a petition under Section 11 of the
Arbitration and Conciliation Act, 1996 titled as
"Parkwood Inﬁustrucmre Private Limited Vs. Brahm
Prakash & Ors, Arb, Ease No. 32 of 2012 before the
Hon'ble High r-::ur'r.“ ﬂfr Punjab & Haryana seeking
appnmmentgf an, nrl;ﬁl;!‘_&tnr. Thesame was allowed vide
order dat ?\ ﬁ? ﬂﬁ‘lﬂﬁ M'E: Manji Goel, | [retd.] was
appulnt?d s the sole arbitrator far the disputes inter-se
the respunﬂgnt and séllers /s.

That und&’ﬁeh&ﬁ‘-' the seller/s filed a-suit for permanent
mjund:lun ah}ng w1ﬂ1 an interim application under O
XXXIX Rule f andEJ CPC titled as “Brahm Prakash & Ors Vs
Parkwood fnfrastruc‘mr‘e* Pvt. Ltd” Suit No, 133 of
201 Ibefur learned -C.].} Gurgann Vide order dated
ELU?.EG 11. I'Irst the Interim applicatiun was dismissed
and thereafter; vide order dated 22.11.2011, the appeal
against thereto was also dismissed by the Ld. AD)],
Gurgaon. Being aggrieved, the sellers filed a civil revision
u/s 115, CPCtitled as " Brahm Prakash & Ors Vs. Parkwood
Infrastructure Pvt. Ltd" C.R. No 637 of 2012 before the
hon'ble high court of Punjab & Haryana wherein vide
order dated 16.02,2012 the respondent was directed not
to raise construction over the part of land in dispute. That
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iv.

thereafter, a court of competent jurisdiction partitioned
the land in dispute vide order of partition dated
16.05.2013. An appeal preferred against it by the Seller/s
before the Assistant Collector First Grade, Gurgaon was
dismissed vide order dated 23.08.2012 and then a
revision against it by the Sellers/s before the
Commissioner Gurgaon Division, Gurgaon was also
dismissed vide arder dated 04.04.2013 and then a
revision petition wa:s_.,tﬂ];d by the Seller/s before the
Financial CummlsﬂunﬁrfﬁHaqmna was also dismissed
vide order dated 29.05. 2[!-'13

That ﬁnﬂ}{&&fﬂim‘fs and tha respondent entered into
a setl:lemgut whereupﬂn an agreement dated 19.05.2015
was Exer!._tte}.i inter-se them, which was duly recorded by
and on eﬁiﬁ of which the I;:ar;l&d g_u!n:- arbitrator was
pleased to,pass«an award on 02.06.2015.That in terms of
the award &aﬁdﬂﬂﬂﬁz 015, the seller /s were to perform
certain acts on their part, Le. thE:-,-' were to pay the
res pnnda J-a sum ufRs 1} 5!] I[}'I.'I 000 iz alnng with interest
and they,were ta. withd raw various litigations against the
respondent. [.-lnwwen it.is pertinent to note that the
seller/s have failed miserably to comply with their part of
the directions and the respondent was constrained to
issue a letter dated 30.12.2016, calling upon them to
comply with their part of the directions as per award
dated 02.06.2015. The seller/s chose to keep mum and
the respondent is yet to hear anything fram them and it

seems that they are not willing to perform their part. and
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Vil

the respondent is left with no other option than to go for
further litigation.
That all the above categorically show that the respondent
has always been and continuously been taking
appropriate steps atits own cost without putting any add-
on burden upon the complainant in terms of Clause
28(b)(ii) of the flat buyers agreement wherein it is
categorically stated that if the opposite party "....... is not
in a position to ﬁﬂﬂdﬂ\l’f‘%ﬁ]ﬂ possession of the Flat, then...
At its sole dfs:reﬂﬂ’;i"%ﬁﬁﬂﬁyge the validity, applicability
undfﬂreﬂicagfsuﬂh Legi'ﬂum'qn Rule, Order or Notification
by movi tﬁ A ”"mpnateT courts, tribunal(s) and Jfor
Authori L3 '
That t!iar_-;ﬁfmva listed conditions are circumstances
beyond "tl'li& F:Er and control ef the respondent, and it is
) yistipulated in the Clause 28(b)(i) of the flat
I:-uyers agre .

categori

_E::H_tifﬁ:'al:'ﬂ"il's'ﬁf:h-a- scenario the respondent
..shall be entitléd to-the extension of time for handing
oVer uf ng: ‘F!DEEE'SHDH ﬂf rﬁvm id Flac’.
That has,hqrpe Emm the. :Il:lm-!e the respondent was and
is fact badly entangled in a dispute pertaining to a part of
the land for the past 8 years because of which the timely
completion of the project was scuttled and the same was
tue to circumstances beyond the power and control of the
Respondent and for which no malafide can be attributed
to it It is a matter of fact that despite all the difficulties,
the Respondent is still continuing to pay hefty fees
towards renewals of all the licenses, permissions,
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viil.

approvals, sanctions, clearances required for building,
construction and development of the project from various
governmental authorities at Its own cost and expense
without charging anything extra from the complainant or
any other allottee for that matter as it has been
constrained to per-force seek extension of all the above
requisites and continue paying hefty amounts qua them
with the respective departmentﬁ so that the project can
be completed at the Ear]test.
That from the ahnﬁgﬁ‘;iﬁuigﬁer}r clear that the seller/s
turned dishopestand, L'.Ept instituting one after the other
cases, Tha/::.'lhﬂ maused I:hE refpnndent to be always
Embmlla’ unwarranl:ed Ilt‘:gatmn for which it kept
1ncurr|r1_,.g:ﬁf_§’tren_mlf_ auhst::anl.‘_rlal .a:cpendlture, more $o
when theégproject was of a very large scale and was
Inter:ﬂnl\i‘vﬁéﬂ-uﬁith each otherand it was on going and
was invol f:t-g-fhi.lge: 'ﬁfﬁﬂé and multiple recourses an
account of all at the same point of time. Further, the
license gilr%nﬁd h;.r’:he [;E?.pundem from the Town and
Country Planning. DEparunent and all the subsequent
apprwﬂ&:ﬁfﬂmfara.always time: bound for a limited
period only and they had to be renewed by paying the
renewal fees after the lapse of the prescribed period. The
respondent was at all times fighting against time as it had
its back against the wall. All the costs and expenses have
always been borne by the respondent on its own and that

none of allottees including the complainant has ever been
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charged anything extra beyond the terms of the flat
buyers agreement at any stage or time whatsoever,

That furthermore due to an order passed by the Punjab
and Haryana High Court, a NOC had to be sought from
HUDA for usage of recycled water which caused the water
supply to be disrupted for almost 82 days which caused
further delay in completion of the project.

That coupled with all the above, the respondent has taken
a huge hit due to the. ﬂnrgnfng economic meltdown and
consequent ﬁnanci&]_ ﬁﬂtﬁjﬁ'ﬁﬂd recession in the market.
Despite therer::f the’ tespnndent has always been
diligently / "anfg Its eﬁ’ﬂrm to ‘continue with the
cnnﬂtruqiia'h ‘and cﬂmpletiﬂn of the project and the on-
going | ii:!gpénn has caused delay in completion of the
project. T E{Zé'gpnndem has uumplatgu:l As many as six
270 flats,

towers

Copies of all th?ﬂ_ﬁaﬁmentﬁ‘ﬂiﬂw}bé}ah filed and placed on

record. The min tlfjl}* _iﬁ..ﬁ'ﬁfilihéﬁ_ﬂpﬂ_tﬂ. Hence, the complaint
7,3 - ' ] i |

can be decld&d

thE".baEi'?;ﬂ f theses undisputed documents.

E. Jurisdiction of the authority

8.

The authority observed that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.l Territorial jurisdiction

As per natification no. 1/92/2017-1TCP dated 14.12.2017

issued by Town and Country Flanning Department, the
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18.

jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
guestion is situated within the planning area of Gurugram
District, therefore this authority has completed territorial
jurisdiction to deal with the present complaint

EIl Subject matter ju risdir.'ttun

The authority has cﬂmplatg ]urlsn:ht:tmn to decide the

o, rL*:r‘

complaint regarding nun{ﬂ:tﬁpTiance of obligations by the
promoter as p;' ‘Emﬂsfﬂgs unf _%E'Erlﬂll 11(4){a) of the Act
leaving aside’ @mpcnsatﬂm which is to be decided by the
adjudicating qglnier if pursued by the mmplamant at a later

stage. \% \("| ! ,

™

F. Findings of tliq\?:;thqﬁfy on the uhject[i:ms raised by the

11.

12.

respondent:-

With r.egaeu"!n:]gE ‘!;}}e Hb‘g?ﬂ- i:nnl:enl:lm}:.s raised by the

promoter/d - per ‘it is worthwhile to examine following
NI o~

IS5Ues: h_:' L

F.I Objection regarding defect in title land

While filling reply, an objection has been raised by the
respondent that the respondent has entered into as many
as ten sale deeds with different sellers and bought land
for development a group housing society under the name
of "Parkwood Westend” at sector 92. It is pleaded by the
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respondent, that a dispute arose between the respondent
and the previous owner of the land beneath the project
which led to referring the matter to arbitration. Though
award in this regard was passed on 22.11.2011. That
against the said order dated 22.11.2011, the seller filed an
appeal titled as "Brahma Prakash and others Vs.
Parkwood Infrastructure Pvt. Ltd,, F.A.O No. 560 of 2012
before the Hon'ble High Court anunjah and Haryana and
same was dismissed ui':.iuu erdated 01.02.2012. This
was not the end of lntlgatlgnbgand the possession of the
land was not de]&:l,rﬂre.d whlpgg led to filling of a petition
under section E,Bffmﬁ.hrhltrahgn and. Conciliation Act,
1996 before ﬁf&;ﬂon'hié Hig-h Court r,rf- Punjab and
Haryana, Tﬁ%&me was-allowed vide order dated
02.08.2013 a l‘.ﬁ‘ﬂ matter was rﬁfcrred for arbitration
inter-se betw n!the rcspundent and sellers/s. Even the
litigation with regar&-tu_mat Iaru:l was filed before the civil
court as well as the revenue court whu:h ultimately got
dismissed uu}ﬂ%ﬂé 2013 &md 29.05. Eﬂlﬂ: respectively.
Though, finally the respondent as well as the seller
entered 1nll:u':u-_s'§tjtlemém..ﬂﬁ 19.05.2015 pleased to pass
an award on 02,06.2015 but the same was also not acted
upon. Due to all these factors the respondent contented
with various other orders passed by the Hon'ble National
Green Tribunal (NGT), High Court of Punjab and Haryana
as well as DTCP the construction of the project could not

be completed, and it led to slow down. So, keeping in all
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13.

14.

these things th complainant is not entitled to any delay

possession charges from the respondent.

But the plea of the complainant is otherwise, that the
previous owner that booked unit in the project of the
respondent on the basis of advertisement in the various
newspaper as well as brochure by paying substantial
amount and the same led to issue of letter of allotment on
26.06.2010. Even builder: buyer's agreement dated
05.01.2012 between rhacmrqﬂairmﬂt and the respondent
was also executed 5».3!:‘!:1’:':;i t&l‘ms and condition of
allotment, paymen]; dim&r;smn uf the allotted unit and
due date of _gﬂnver mg pnsgssinn of the unit. The
cnmplatnant_mﬁqhased the allotted unit in the year 2010
neither at &1:@ i’ime-bf"' execution of builder buyer’s
agreement na eg.t tl;ua tlme of I,'[‘ElJleEt' of ﬂw. unit in favour
of the f:umplamﬂnt fhe respﬂnd&nt d.'lSElﬂSEd the factum
of litigation bemri:m_ﬂ them; and -the seller pending at
various forums., When there is clear stipulation in the
builder buyer .ééﬁeﬁf‘iﬂﬂi"ffegm‘a to title of the land
beneath thel.}'.iﬁlject halﬂnglng to the respondent then
they cannot take plea of IIrlgan on between them and the
previous owner in order to make act a case for delay in
completion of the project and avoiding to payment of

delay possession charges.

The authority has gone through the various documents
placed on the file. The Directorate of Town and Country
Planning, issued a license no. 53 of 2010 dated
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10.07.2010 valid upto 09.07.2018, the registration of the
project with the authority under section 4 of the Act, 2016

it is possible if the condition mentioned sub-clause
(21(1)(A) and [B) with regard to legal title to the land on
which the development was propesed along with legally
valid documents with authentication of such title, if such
land is owned by another person and same the land is free
from all encumbrances then as per the provision of
section 11 (4) that the ]'.qﬁjﬂnslh‘:hty of the promoter,
with respect to the stru:::tn;‘al tiefect or any other defect
for such period as Emf&rfﬁd to in sub- section (3) of
section 14, sh fsgnunqte -Even aﬁEr thé ::nme;-,rance deed
of all the apqzshents pluts or hmldlngs, as the case may
be, to the quﬁﬂks are“executed. It is not disputed that
either at thditime of allotment or execution of builder
buyer's agreefqant ‘dated 05.01, zus.zr or at the time of
endorsement in’ {\wur ngr the ‘allottee. They were
informed about the peﬁﬁéncy of litigation with regard to
title heneaﬂ'!ﬂi}& prn;ecl: I:r;.r the mapﬂndgnt It is the
version in the reply that 111:|ga1:mri with the seller
cummuncedﬁ;ﬂrahdarf,: 2011 and which'continue even
beyond 02.06.2015 if the respondent could not continue
with the construction of the project during the Interim
period, then how they raised various demands against the
complainant. It means the complainant was left in the
dark and was forced to part away his hard-earned money
as the project was going at slow speed/stoppage of
construction due to pendency of litigation. The
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respondent cannot blow and cold in the same breath and
take a plea that they could not complete the construction
due to pendency of litigation between them and the seller
and various other order passed by the National Green
Tribunal (NGT), High Court with regard to extraction of
ground water and economic slowdown. So, keeping in all
these facts the respondent cannot take a plea that the
complainant is not entitled to delay possession charges as
pleaded by them. W_ -

G. Findings on the relief suﬁghﬂr}r the complainant

"?IF

15. Relief soug j the cumplalnant-
(i) Direct th Iﬁpéndeﬁt to ’hahduver the possession of the

aparl:ment a}nng withinterest 10.65% p.a.

16. In the presentwgnmpiaint, the cumpiaiqant intend to continue
with the proj ﬁ:ﬁ:l is seeldng dEl’c’l}F possession charges as
provided under‘\he prwisq fn section 18[1] of the Act. Sec.

18(1) proviso reads as unde.-r

’Seﬂfaréﬂ mmm %J"Snmﬁr.lhc uni‘l’mmﬁgnsaﬁnn

1871). If I':-':-E prumﬂmr fm]‘s m complete or is unable to give
pnswﬂffﬂ,gj an apqn:merrt pfm} oF buliding, —

Provided that wherm an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, tlf the handing over of the possession,
at such rate as may be prescribed.”

17. Clause 28 of the apartment buyer agreement (in short,
agreement) provides for handing over of possession and is
reproduced below:

"28 POSSESSION
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a) Time of handing over the possession

That subfect to terms of this clause and subject to the FLAT
ALLOTTEE (5] having complied with all the terms and
conditions of this Agreement and not being in default under any
of the provisions of this Agreement and further subject to
compliance with all provisions, formalities, registration of sale
deed, documentation, payment of all amounts due and payabie
to the DEVELOPER by the FLAT ALLOTEE(S) under this
agreement etc, as prescribed by the DEVELOPER, the
DEVELOPER proposes to hand over the possession of the FLAT
within a period of thirty six {36] months fraom the date of signing
of this Agreement. If however understood between the parties
that the possession. qf uqﬁ::ru; Block/Tower comprised in the
complex as also the varidus'common facilities planned therein
shall be ready & mmp{ef? in-phases and will be handed over to
the Allotee ﬂf d:ﬂ'yr‘zht EJ,&::!({T owers as and when compléted,

..l-ll |,J'

At the outsef tt I;.r reﬁﬂ‘ant I‘.l:r Eﬂmmfnt on the preset
possession E"se of the agreement wherEIn the possession
has been suliJEEt?l:l to all kinds of tdrms and conditions of this
agreement. 'Hﬁ,d:aftlng of this clause and incorporation of
such conditions are not un]}r vagu’e and uncertain but so
heavily loaded ’“‘*@Eﬂm ﬂf\-ﬂlﬂ'x.prpmﬂtﬂr and against the
allottee that even a single default by the allottee in fulfilling

é%d;ﬂmmﬂlﬁﬁﬁﬂi et as-prescribed by the

promoter mq.rmalqe the possession clause irrelevant for the

formalities

purpose of aTIt:tfeE anr.l the'commitment date for han ding over
possession loses its meaning, The incorporation of such clause
in the buyer’s agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive
the allottee of his right accruing after delay in possession. This
is just to comment as to how the builder has misused his
dominant position and drafted such mischievous clause in the

agreament and the allottee is left with no option but to sign on
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18,

19,

20,

the doted lines. As per above mentioned clause, the opposite
parties failed to deliver the possession even after receiving the

substantial amount from the complainant.

Admissibility of delay possession charges at prescribed
rate of interest: Proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall
be paid, by the promoter, interest for every month of delay, till
the handing over of possession, at such rate as may he
prescribed and it has bgajﬂ'pmsmhed under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Frast@ed;qﬂ :'Jﬁ_.{n!ergst--{fmﬁsu to section
12,5ection ;Ef and sub-section [4) :mnf ‘subsection (7) of

section 19 Sy A
(1) Fopthe purpose of proviso to section 12; section 18; and
su tians (4) and (7} of segtion 19, the “interest at the

rategrescribed” shall be the State Bank of Indig highest
marging! cost of fending rate +2%.;
FProvided that in case the State ‘Bank of India

marginal of lending rate {M{E’ﬁﬁi\m not in use, it
shall % {'q:;gig;e:d by such benchmark lending rates
which the State Bank of India may fix from time to time
for lending ta the gengral public,
The legislature in its ﬁ_fﬂ'ﬁfﬁ“:i'n the subordinate legislation

under the prﬁlﬁjn;r u‘f;ru!_e‘;iﬁ%bfth“e rules, has determined the
prescribed rjrlte-nf interest. The.rate of interest so determined
by the legislature, is reasoriable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases.
Taking the case from another angle, the complainant-allottee
was entitled to the delayed possession charges/interest only
at the rate of Rs.5 /- per sq. ft. per month of the Super area as
per clause 30 (a) of the buyer's agreement for the period of
such delay; whereas, as per clause 31(b) of the buyer's
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21.

agreement, the promoter was entitled to interest @ 18% per
annum compounded quarterly on the amount due as
mentioned in the notice for possession from the due date till
date of the payment. The [unctions of the authority are to
safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The prometer cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of I:hE hnnie buyers, This autharity is duty
bound to take into cunﬁdgraﬂun the legislative intent ie, to
protect the Inl:eresg of rl;e c:;rnsume.-ryallut‘tEES in the real
estate sector. '.Fh'E'- clauses of li'.u! buyer's agreement entered
into bEMEl?hE‘." ﬂ‘te parties are une -sided, unfair and
unreasonable- wiﬂ‘l respect tg the grant of interest for delayed
possession. ﬁwre dre various other clauses in the buyer's
agreement whi ch»gh{e SWEEplng POWERS, o the promoter to
cancel the aliutrmanl; and fur["ﬂt the amount paid. Thus, the
terms and conditions of ﬂ'l'E"h'ﬂ}"Er s agreement are ex-facie
one-sided, Lﬂﬁ{ and uni‘eqsnnahlE dnd the same shall
constitute the. unfair trade.. practice on the part of the
promoter. These types of discriminatory terms and conditions
of the buyer’s agreement will not be final and binding.
Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 14.09.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% L.e.. 9.309%.
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Rate of interest equally chargeable to the allottee in case
of default in payment:- The definition of term ‘interest’ as
defined under section 2(za) of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced helow:

"fza) “interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i}  the rate of intergst chargeable from the allottes by the
promater, in caseofdefault, shall be equal to the rate of
interest which the promater shall be liable to pay the
ﬂifu_tt?a*"fn case of defaule;.

(i} theintersst payabiehy the promoater to the allottes shall

be from the dateithe promoter recelvad the amount or

any partthereof ¢l the date the amaunt or part thereaf
“Interest thereon-Is refunded, and the interest
able by the allottee to the promoter shall be from the
rﬁﬁﬂ!fﬂ&& defaults in payment to the promoter till

th&‘ﬂﬁ te it is paid:” .

Therefore, |ﬂ'@i‘_ﬂ_5.tx~iﬂ n the delay, ‘payments from the

complainant shall be charged at the prescribed rate i.e., 9.30%
by the respﬂndentfp.rdfﬂuﬁz.zéwﬁi'ch is the same as is being
granted to l%efﬂpiﬁ_!alﬁam Ire .r:ag;e_nf 'd_etayed possession
charges. Sk & 0

On mnsidergﬁhn"nf the dotuments available on record and
submissions made by both the parties it is the failure of the
pr{}m‘ﬂter to fulfil its obligations and responsibilities as per the
buyer's agreement dated 05012012 to hand over the
possession within the stipulated period. The due date of
possession comes out 05.01.2015. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with section 18(1) of the Act on the part of the respondent is
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established. In the present case, the project Parkwood
Westend is registered vide registration no. 16 of 2018 dated
19.01.2018 which was valid upto 31.012.2019, However, the

project is incomplete as on date. It needs extension under
section 7.3 of the RERA Act 2016. However, it has been stated
at bar by the counsel for the respondent that they shall move
the case for grant of funds under Swami fund from
government of India, The project is complete upto 70% . Since
the project is in:nmpletﬁ: ?ﬁsgﬂh,me complainant is entitled
delayed possession cha‘?ﬁ%ﬂ]b handing over of possession
after obtaining _gn‘t“!:gflcatg .jf:l_‘qm the. competent authority,

Accordingly, théf-n‘ﬁn—chfﬁpf-iam:'ie‘-rfrf--tﬁ'e mandate contained in
i -'.'l.:ll Wk =1 |

-

section 11(4)[a) réad witl;ﬁigctfqm 18(1) ﬁfjthe Act on the part
of the respuflétg& Is established. As such; the complainant is
entitled to déf;}j_:gségssiﬂn charges at prescribed rate of the
interest @ gﬂ_iﬂ,&:ﬁi}ﬂ% w.eif, E!'_E_.ﬂ}-lv..f%ﬂi_i till handing over
possession of Ehg"-'unft after. tHe receipt of occupation
certificate, As per pi:ﬁi?islnns'nf's-ectinn 18(1) of the Act read
with rule 15 géftée ABIRFE’ s It h !"

H. Directions of the authority

25. Hence, the auﬂiﬁﬁit};!r hél‘eh}r-passes this order and Issues the
following directions under section 37 of the Act to ensure
compliance of obligations rast upon the promoter as per the
function entrusted to the authority under section 34(f):

(i) The respondent js directed to pPay interest at the
prescribed rate of 9.3004 p.a. for every month of delay on
the amount paid by the complainant from the due date of
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(if)

possession i.e, 05.01.2015 dll the handing over
passession of the unit, The arrears of interest accrued so
far shall be paid to the complainant within 90 days from
the date of this order as per rule 16{2) of the rules and
thereafter monthly payment of interest till the offer of
possession shall be paid on or before 10t of each
subsequent month.

The complainant is directed to pay outstanding dues, if
any, after adjustment uflptere:st for the delayed period.

(iii) The rate of interestﬁmrﬁeable from the allottee by the

promaoter, in Cfsse uf default shall be charged at the
p!'E‘ICT]]]EiI'/ rate f.e, ‘3 iﬂ% by the respondent/promoter
which ig the;same rate of interest which the promoter
shall be b;gh]e to pay the allottees, in case of default ie.,
the dela}a&d possession charges as per section 2(za) of the
Act. o

‘-.-._,II

N\
26. Complaint stands ::llspused Df

27. Filebe mnslgpeq to registry. .

1]

]
ik g i . B N

(= Wi
(Samir Kumar) (Vijay Kumar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 14.09.2021

Judgement uploaded on 30.11.2021.
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