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-4 GURUG'M Complaint No. 3076 of 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3076 0f2019
First date of hearing: 21.11.2019
Date of decision : 14.09.2021

1. Mr. Ashish Bhargava

2. Mrs. Shruti Bhargava

Address:- W-1/5, 2= floor, DLF Phase-IV,
Gurugram-122002 Complainants

e,
M/s Parkwood Infrastructure:Bvt Litd.
Address:- 1001, Hemkunt Chambers 89

Nehru Place, New [I:e[lf}j;dl‘ QoLo. L Respondent

CORAM: /&

Shri Samir Kumar | | Member

Shri Vijay I{umai Goyal | < Member
AT |

APPEARANCE: T i _ -

Shri Saurabh Mishra" « Advyocate for the complainants

ShriVenket Rao. ‘a9, “Advocate for the respondent
- _ORDER

1. The present@rgm;tﬂ%hﬁ dated 20.08.2019 has been filed by the
mmplainant;ﬁ:liuttpfs under section 31 of the Real Estate
(Regulation :iliﬂ? ﬁ'évélupmerifjlﬂct, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for viclation of
section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

A.  Unit and project related details

2. The particulars of the project, the details of sale consideration,
the amount paid by the complainants, date of proposed
handing over the possession, delay period, if any, have been

detailed in the following tabular form:

S.No. | Heads s _15" Information
1. Project name and | i) “Parkwood Westend”,
,a-"“_":; ! j' ™| Sector-92, Gurugram
2. Project ‘-‘3':? AT ™ vi#-IEE acres
!?éq-' 7 | 1 "“' AR . o
3. Nature of prnject =-.Et_"ﬁ'si5iential Group
| = - 1 | Housing Colony
4, D‘I’EF’\TfEEﬁsq,fnn ant validity!| /53 of 2010 dated
status 1%—*‘ \L EEERY | 10.07.2010 valid upto
6,;’ (g 09.07.2018
5, Name nfkicén.lég 1 Smit. Devki and 4 others
6. RERA Regismred / nut regisfered Registered vide no, 16 of
N /| 2018 dated 19.01.2018
g | valid upto 31.12.2019
T Dcmpptfﬁﬂi@rﬁﬁc_atﬂ o Not received
8. Unit no. T E-1203, 12t floor,
Tower-E
9% Unit measuring 1495 sq. ft. i
10. Date of execation of flat buyer's | 08.05.2012
agreement (Page 48 of the
complaint)
11. | Date of allotment letter 04.12.2010 N
' (Annexure C-1, page 41
ol the complaint) !
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(12

Payment plan

Construction linked
payment plan

Delay i
till dang ﬁ n’a 2021

13. | Total Sale consideration Rs. 35,11,381/-
(As per applicant ledger,
page 93 of the
complaint)
14, Total amount paid by the | Rs, 34,18,990/.
complainants (As per applicant ledger,
page 93 of the
complaint)
15. Due date of delivery of . 08.05.2015
possession asper. .
(As per clause 28 (a) Rﬁwg;ms
from the date of sig gn‘.fﬂzl
agreement) .
16. | Offer of pl:_:; psﬁlﬂn if ["Not offered
7. _dI ing over possession

6 years 4 months 6 days

¥l

B. Facts of th Lm:iplaint

3.

The complain __Eimt-h;gg made the following submissions in the

L

":, o,

complaint: O

(i} The Eumplﬂiﬂﬁfﬁ submitted that the representatives of
|| ™ 15 i

the rESpEn %I‘tf,’l}ad 'ﬂ:ft appmaﬂhed to the complainants

in the lmnnth of Jul}r 201[1 and credentials of group

housing “schéme of” rcsidenﬁal flats viz 'Parkwood,

Westend' Sector 92, Gurgaon, were explained to him

(hereinafter 'Parkwood project’). It was further assured

to the complainants that they have already obtained the

legal title and necessary permissions / sanctions from the

competent authority for development, construction, and
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(ii)

marketing etc of the project land that the project land is
free from any kind of dispute. In pursuance of the
promises made in the allotment letter dated 04.12.2010,
the complainants started making the payment to the
respondent in terms of the construction-linked payment
schedule. That the respondent took advance money
without informing the i:umplainants the that they were
yet to obtain rights to tlig project land from landowners

_:.' :"'F

and also concealed thaf tﬁf.z}.r were yet to obtain necessary

-

permiSﬂﬂns-,".:-?:am.;ﬁnnil from ~ the competent for
develupT;r;t:fmnstr‘uctmn and  marketing etc of the
project Ianti After-taking. suhstanl;l‘a] hmklng amount
from *‘:‘E‘u’-E:rﬂ.l buyers mc]udlqg l;he complainants
hereunder l’rm respondent ostensibly entered into an
agreement 'Iuﬂm 1_:_he ﬂﬁgina] landowners and acquired
rights to the project land- as claimed by the respondent
builder in tliln f:luj,’rer 5 agreement executed later,

That tlmhl;ﬂspgndenl had already promised to hand over
the possession of the apartment within 3 years period
with 6-month grace peried from the date of allotment l.e,
04.12.2010. However, the respondent surreptitiously
mentioned in clause 28 of the flat buyer's agreement that

possession of the apartment will be handed over within

36 months from the date of signing of the agreement i.e.
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08.05.2012, Itis however, submitted that the said clause
is not binding upon the complainants because the entire
flat buyer's ag-eement was one-sided, and the
complainants was not given sufficient time to go through
the same and that clause 28 was surreptitiously
introduced and was against the promise made earlior.
(iiif) That despite mai-:mg pa}-{nent upfront as desired by the
respondent, the rﬁ&]}ﬁﬁﬂnt did not fulfil its part of the
bargain/ nbllgatlan‘ﬁn# 'i:ﬁ;i‘e was considerable delay in
mnstrucnnn \;nf“- thﬂ prul&;t. In_this manner the
cﬂmpiainagts have aTready pafd about 80% of the agreed
price. It 1;.;*prjrr1nent to nnl:e that the respondent has not
made an;-,r fuﬁt;t,hei' demand for payment since then, That
the cuinplaznintahad tried, on'several occasions, to find
out the st}ms uE mmp]etmn of project from the
respundentf‘ Hﬂwever, ne satisl’actnl}r reply could be
recewed "]’he resﬁunde‘nt had fDmplEtEl}" failed to explain
the CEUS_E_.EIf thedelay in completing the project and
handing over the possession to the complainants. Even
though the complainants have not received any response
from the respondent, it has come to know that several
other allottees in the same project have received some
information from the respondent regarding the delay. In

one such letter the respondent has attributed the delay to
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(iv)

(v)

the on-going litigation with the landowners. However, in
another letter written to another allottee in the same
project, the respondent has attributed the delay in
completion of the project to the market condition of the
real estate industry and lacklustre in term of growth in
prices and sales. Thus, the respondent is giving contrary
raasons and is haing {:ﬂmgietﬂl}r evasive about the state of
affairs. The respﬂndam;ﬁﬁs cannot be believed or trusted
atall. Numﬂths’taindilﬁg the ame, it is submitted that none
of these re;s"%’ﬁ%rg va]xiin ijae. e;,r&.'; of law for any delay
in the prp!‘cifct.

That in gl}ls -marmer the pnssessfan of the apartment has
not hce&\ﬂ}&rpd to the complainants I:il] date despite an
excessive qj‘nd miexplained de!ay of more than § years.
Furthen'nnre, |t ls l:lear from the attitude of the
respondentthat is-;nul: atall seripusabout completion of
the prngE'tl:iih th:lg tfrne The project thus still remains far
from cumglhthn, The respondentis ilegally enjoying the
money that it has received from the complainants, and
other similarly situated flat buyers, and is not interested
in completing the project.

That the respondent has always misled the complainants
regarding the preject. In the beginning the respondent
had projected to the complainants that they had all the
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(vi)

requisite title and permission from the concerned
authority for development of the project. In lieu of the
stated projection the complainants had agreed for
booking the flat vide allotment letter dated 04.12.2010
and had made initial payments. However, it later came to
the knowledge of the complainants and the complainants
that the respondent had acquired the title on the project
land in 2011-12; Furlfiér even the agreement for
development f.fw Lhé pm;_e::t was entered into by the
respundent rqgch Iata.':* ;IIILEDI 1-12 This fact is clear from
the flat hugg’r é’;greément clated 08.05.2012 itself. In this
mannm;j' L;;’Bpundeqt had enticed and lured the
complainants | t"sl;\nti:u booking the ﬂat-ahd making payments
thereto 't;:].r m]arepresennng t’he facts The said
m:smpresenmﬂqh ameounts tounfair practice u/s 7 of
RERA L | A B B S b

The respundent has not invoked any force majeure
c:rcumstafmflg nor has_attributed the delay on any
genuine reason. The respondent has not even cared to
inform the complainants regarding the delay despite the
complainants having written several letters and emails to
the respondent to that effect. That in terms of the
allotment letter dared 04.12.2010, the respondent was

liable to hand over the possession of the apartment to the
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{vii)

complainants within 3 years and 6 months from the date
of the allotment letter ie, by 04.06,2014. However, the
respondent has {ailed to do the same till date, which is a
delay of more than 5 years, Hence the respondent is liable
to pay interest on the payments made by the
complainants at 10.65% per annum or at a rate that this
hon'ble Authority deems fit.

That the ﬂgt’EEmEl:lt fﬁ.,'ﬂ one-sided document favouring

uivl.f:-

respondent much to ﬂ'llF.'L Hel:rirnent of complainants. That
cumplamant!: WEI'E'J:J»;EJTIE‘P& t‘:c} sign the buyer's agreement
since pafn‘gﬁ?t of large amounts, of money had already
been mﬂde ]:-_',-.r complainants to respondent prior to the
E:{ecuﬂt}:.r;-__-_:_::?x\the bu;l,rrer"s agreement. Similar one-sided
agmemen}%@}j@@ﬁn rejected I:g cnﬂrm time and again
and as such’ -rﬂfie resﬁqndent cannot rely upon the
prwisi:;g;:f ty? said agrg-ement.and demand any more

future ehm'frum complainants When respondent

has atsei{ ranlqd to camplete the construction within time,

(viii) That the promoters of the respondent have indulged in

unfair practices in relation to the present project and
hence the registration of the respondent is liable to be
revoked in terms of the mandate of section 7 of the Act.
The respondent had made false promises at the time of

execution of the agreement knowing fully
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C. Relielf sought by the complainants:

4. The complainants have filed the present compliant for seeking

following relief:

(i) Direct the respondent to handover the possession of the

apartment along with interest 10.65% p.a.

5. On the date of hearing the authority explained to the

respondent/promoter about the contravention as alleged to

have been committed irtij_el'at[gn_tn section 11{4) (a) of the Act

7 e

to plead guilty or not to pleadguﬂty

..'l':-

D. Reply by the resﬁ_’gﬁ';;!:é_nt.‘i. s S

6. Theres pnnd?i};zhfs: cuﬁté;ted the cnmﬁlaint on the following
= :

grounds.

A
That th‘t?ﬁl!i‘{?dﬁdent started Inviting applications of
pmspect}u}ghéiygfrs f_::ur the sm:iet:.r-.an’-:l also commenced
the work aftér gﬁpl},iiﬁ g_'_an_'c_l'rece_iving the required license
for devg_[uEmerit' ofthe project from the requisite
authnritﬁ{—’%e: gi:%_{tﬁ&'r- a._;.;lriﬁnus praspective buyers like the
complainants approached the and entered into flat
buyers’ :'aé_r@hment' for purchasing the ‘flat’ within the
project at the specified and agreed terms and conditions.
That the respondent made huge payments to the seller/s,
despite repeated requests nobody turned for clai ming the
balance payment and thus certain disputes and
differences arose inter se among them for a part of the
total land involved. The respondent served a legal notice

dated 24.01.2011 upon the sellers and called upon them
Page 9 of 26
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ii.

to fulfil the terms of the Sale deed/s. As no response was
received from the sellers and left with no remedy, the
respondent was forced to invoke the arbitration clause
and file a petition under Section 9 of the Arbitration and
Conciliation Act, 1996 titled “Parkwood Vs, Brahm
Prakash & Ors.” Arb. Pet. 14 of 2011 before the
Additional District judge, Gurgaon which was decided in
favour of the respon drml;. Vide the said order, the Seller/s
were restrained fr'“um aHEnatmg the land and from
creating any ﬂ-.lr&-parq;’ rights and any other
encumbrance~apd the respondent was directed to
prepare aucE- d&pnslta fixed deposit Receipt (herein after
r::ferrf.-q:lf jaﬂ as "FDR"_’; from a nationalised bank for a
period uf;u: months for the amount equivalent to balance
sale cunsiﬂemmn payable by it. Copy of the Order dated
22.1 1.201{& passed in petition under Section 9 of the
Arbitration and Gonciliation. Act, 1996 titled “Parkwood
Vs. Brahm Pr_nkﬂsh & Ors."Arb, PEL 14 of 2011 is annexed
heremthqaé’ﬁnnexuré RL. In mmpliance to the Order,
the respunde::t deposited an FDR of Rs.2,30, 00,000/- and
kept renewing the same from time to time.

That against the said order dated 22.1 1.2011, the seller/s
filed an appeal titled “Brahm Prakash & Ors Vs,
Parkwood Infrastructure Pvt Ltd", F.A.O0 No. 560 of
2012 before the Hon'ble High Court of Punjab & Haryana,
The same was dismissed vide order dated 01.02.2012.
Thatas the seller/s were dilly dallying in handing over the

possession of the land, the respondent was again
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ii.

constrained to file a petition under Section 11 of the
Arbitration and Conciliation Act, 1996 titled as
"Parkwood Infrastructure Private Limited Vs. Brahm
Prakash & Ors, Arb. Case No. 32 of 2012 before the
Hon'ble High Court of Punjab & Haryana seeking
appointment of an arbitrator. The same was allowed vide
order dated 02.08.2013. Ms. Manju Goel, | [retd,] was
appointed as the sole arbitrator for the disputes inter-se
the respondent and#&l}g:_;f&

That undeterred, I;hegﬂerfs filed a suit for permanent
injunction a;uﬁﬁ 'wi'l':hi' ‘an interim application under O
XXXIX Rule Lahd? EPE titled as “Brahm Prakash & Ors Vs
Parkwuq%'ﬁnfrﬂstructure Pvt, Led" ‘Suit No, 133 of
2011bef; r-:; ‘iteal ned: GJ. Gurgaon. Vide order dated
21.07.2 11~, first the interim application was dismissed
and ther&‘a‘fter dE order dated 22.11.2011, the appeal
against therer,g was dlso dismissed by the Ld. AD],
Gurgaon. Being éé@ﬂeved; the sellers filed a civil revision
ufs115s Pﬁ I:iﬂey as“ Brahm Prakash & Ors Vs. Parkwoad
Iﬂfrusﬁ'htcl‘-ﬂl;;‘e IP'vL Ltd" C.R. No 637 of 2012 before the
order dated 16.02.2012 the respandent was directed not
to raise construction over the part of land in dispute. That
thereafter, a court of competent jurisdiction partitioned
the land in dispute vide order of partition dated
16.05.2013. An appeal preferred against it by the Selle r/s
before the Assistant Collector First Grade, Gurgaon was

dismissed vide order dated 23.082012 and then a
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iv.

revision against it by the Sellers/s before the
Commissioner Gurgaon Division, Gurgaon was also
dismissed vide order dated 04.04.2013 and then a
revision petition was filed by the Seller/s before the
Financial Commissioner, Haryana was also dismissed
vide order dated 29.05.2013,

That finally the seller /s and the respondent entered into
a settlement whereupon an agreement dated 19.05.2015
was executed inter-se the\mh which was duly recorded by
and on the basis of wl%-::h thE learned sole arbitrator was
pleased to F"}E an afrard*nn 02.06.2015.That in terms of
the aWard;ﬂﬂtE'd 02.06. 2[!15 ) the seller /s were to perform
certain % Jon their part, i.e. they 'were to pay the
respondent asum of Rs.] :50,00,000/- along with interest
and thi

t'ESpDHdE‘II]I.J'HEwEFE[' it is ]:Eruneut to note that the

'.}g-cre to withdraw various litigations against the

seller/s havé I‘a‘jled mwerahl_v to comply with their part of
the dlrecﬁn ns and the- TeSpondent was constrained to
issue a {eﬁer dared 30.12:2016, calling upon them to
comply with Ihmr part of the directions as per award
dated 02.06.2015. The seller /s chose to keep mum and
the respondent is yot to hear anything from them and it
seems that they are not willing to perform their part. and
the respondent is left with no other option than to go for
further litigation.
That all the above categorically show that the respondent
has always been and continuously been taking
appropriate steps at its own cost without puttin gany add-
Page 12 of 26



2

HARERA
- GUEUGW Complaint No. 3076 of 2019

i,

vil.

on burden upon the complainants in terms of Clause
28(b](ii) of the flat buyers agreement wherein it is
categorically stated that if the opposite party “........ is not
in a position to hand over the possession af the Flat, then....
At its sole discretion challenge the validity, applicability
and/or efficacy such Legislation, Rule, Order or Notification
by moving the appropriate courts, tribunal(s) and for
Authority...."
That the above Jik’ted..fpundltinns are circumstances
beyond the power and ,;n ntrul of the respondent, and it is
categnnnally;ﬂpuiated' in the Clause 28(b](i) of the flat
buyer‘ 5 a,gfpl?r‘l}ent:ﬂ]at ins m:]‘ra Scenario the respondent
.shaﬁ&e entitled 1o Hm extensmn of time for handing
aver of t}:qp?sz,ess.-ﬂn of the said Fiat",
That has lgpme from the above, the respondent was and
is fact hat':uyﬁnmngled in a dispute pertaming to a part of
the land for thg past. 8 years because of which the timely
completion of the project was scuttled and the same was
dueto cf?t%stmc&'i beyond the power and control of the
respﬂnden; and for which no malafide can be attributed
to it It is E‘Jlafter of fact that. despil:e all the difficulties,
the respondent is still continuing to pay hefty fees
towards renewals of all the licenses, permissions,
approvals, sanctions, clearances required for building,
construction and development of the project from various
governmental authorities at its own cost and expense
without charging anything extra from the complainants
or any other allottee for that matter as it has been
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viii,

ix.

constrained to per-force seek extension of all the above
Fequisites and continue paying hefty amounts qua them
with the respective departments so that the project can
be completed at the earliest.

That from the above, it is very clear that the seller/s
turned dishonest and kept instituting one after the other
cases. The same caused the respondent to be always
embroiled in unwarranted litigation for which it kept
incurring extremaly sl{h;tantjal expenditure, more so
when the project ‘Iifu"EE of a very large scale and was
mten:unne-:tpd with gach other and it was on going and
was invo vjng huﬂe fun-:is ‘and ‘muitiple recourses an
accnuntfqi‘;’qji at the same point of time. Further, the
license uh:r,ajned by the respondent from the Town and
E:uuntry Planning Department and all the subsequent
appmvali‘nmfe,hre Always time ‘bound for a limited
period only md they had to be renewed by paying the
renewal fees aﬁ:er ﬂIE lapse of the prescribed period. The
respo ndgn%qs_at all-times fighting ag,mnst time as it had
its back agalm.t the wallAll the costs and expenses have
none of allottees {ncludmg the complainants have ever
been charged anything extra beyond the terms of the flat
buyer’s agreement at any stage or time whatsoever.,

That furthermore due to an order passed by the Punjab
and Haryana High Court, a NOC had to be sought from

HUDA for usage of recycled water which caused the water
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supply to be disrupted for almost 82 days which caused
further delay in completion of the project.
X. Thatcoupled with all the above, the respondent has taken
a huge hit due to the on-going economic meltdown and
consequent financial crisis and recession in the market.
Despite thereof, the respondent has always been
diligently making its efforts to continue with the
construction and completion of the project and the on-
going litigation has‘-_:ﬁgﬁ_ﬁfﬁd'dela}r in completion of the
project. The respnﬁﬂ“&ﬁf}néfs completed as many as six
towers with 3?{] ,Elatg.i
7. Copies of all 1;hu ﬂ’uchments have been ﬁled and placed on
recard. The Egjlth?it‘]ﬂlt}-’]ﬁ‘l‘mt indispute, Hence, the complaint
can be dendt'eflfjl_nn the basis of theses undlsputed documents,
E. Jurisdiction ni“f:rﬂlé'huthdﬂl}r" J
d. The authority nb&enred thatit hasterritorial as well as subject
matter jurisdiction to Eldledll:atEﬂ‘lE present complaint for the
reasons glveg_h%u:ﬁt __ RDE |
E.l Territorial jurisdiction
9. As per notificationt no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpese with offices
situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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District, therefore this authority has completed territorial
jurisdiction to deal with the present complaint.
E.ll Subject matter jurisdiction

10. The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per provisions of section 11{4){a) of the Act
leaving aside compensation which is to be decided by the
adjudicating officer if puriuad,h}- the complainants at a later

stage. AR

_.nl' I"I.u

F. Findings of thexuthurlty on I:]'m objections raised by the

respondent:+ - r'“‘* Vd

I l _.l'

11. With regartilﬁu? the above contentions raised by the

promoter,/dev In]?er._._it is worthwhile to examine following
Issues: ‘\_*: .,
F.I Objection re};ﬂrdfng defect intitle land

12. While filling ir a;gp an objection has been raised by the
respondent ﬁmt E reapi’:mdr:ﬁt has entered into as many
as ten sale dﬂegs with-different sellers and bought land
for development a group housing society under the name
of "Parkwood Westend” at sector 92. It is pleaded by the
respondent, that a dispute arose between the respondent
and the previous ewner of the land beneath the project
which led to referring the matter to arbitration. Though
award*in this regard was passed on 22.11.2011. That
againstthe said order dated 22.11.201 1, the selier filed an
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appeal titled as “Brahma Prakash and others Vs
Parkwood Infrastructure Pvt. Ltd, F.A.0 No. 560 of 2012
before the Hon'ble High Court of Punjab and Haryana and
sdine was dismissed vide order dated 01.02.2012, This
was not the end of litigation, and the possession of the
land was not delivered which led to filling of a petition
under section 11 of the Arbitration and Conciliation Act,
1996 before the Hon'ble High Court of Punjab and
Haryana. The same was :ajjnwad vide order dated
02.08.2013 and the ma&?ﬁ'ﬁs;3i'&ferred for arbitration
inter-se betwee ;/'m“? respundent and'sellers/s. Even the
litigation with gar'r.i tn”thﬂﬁand was filed before the civil
court as welt‘g the revenue court which ultimately got
dismissed unr,g-ir 04.2013 and 29.05.2013 respectively.
Though, ﬁnél}.'l e respondent as well as the seller
entered into a*sqhttlﬂment on 19.05.2015 pleased to pass
an award on 02, ﬂ‘ﬁiﬂ‘lﬁ blit the same was also not acted
upon. Due to all these fai:mrs the respondent contented
with various pthgr urﬂers passed by the Hon'ble National
Green TnhunaL[NGT} High Court of Punjab and Haryana
as well as DTCP the'construction of the project could not
be completed, and it led to slow down. So, keeping in all
these things th Eamplainants are not entitled to any delay

possession charges from the resyundénl:

» But the plea of the complainants is otherwise, that the
complainants booked unit in the project of the

respondent on the basis of advertisement in the various
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newspaper as well as brochure by paying substantial

amount and the same led to issue of letter of allotment on
04.12.2010. Even builder buyer's agreement dated
08.052012 between the complainants and the
respondent was also executed setting terms and
condition of allotment, payment dimension of the allo tted
unit and due date of handover the possession of the unit.
Neither at the time of allotment letter nor at the time of
execution of builder buj'm:;a:agmement the respondent
disclosed the factum of lxtlgatiun between them and the
seller pending ag.ﬁ'rmus ﬁ]ruma When there is clear
stipulation in a@:ﬂﬂder hu}rer s agreement with regard
to title of the Hnd" heneath the pru]er:t helﬂngmg to the
respondent |therj they canpot take plea of litigation
between the gﬁ‘ti the previous owner in-order to make
act a case FS\ . in ‘completion” of the project and

avoiding to paymbu:c n; delay possession charges.

14. The authori 8 g-::ne thmugh the various documents
placed on thm TIm Dirkt?@te of Town and Country
Flanning, ism‘ed a I_Icense no. 53 of 2010 dated
10.07.2010 valg upttr 09.07.2018, the registration of the
project with the authority under section 4 of the Act. 2016
it is possible if the condition mentioned sub-clayse
(2)(D(A) and (B) with regard to legal title to the land on
which the development was proposed along with legally
valid documents with authentication of such title, if such

land is owned by another person and same the land is free
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from all encumbrances then as per the provision of
section 11 (4) that the responsibility of the promoter,
with respect to the structural defect or any other defect
for such period as is referred to in sub- section (3) of
section 14, shall continue even after the conveyance deed
of all the apartments, plots or buildings, as the case may
be, to the allottees are executed. It is not disputed that
either at the Hme of allotment or execution of builder
buyer's agreement dated QEﬂEEﬂlz or at the time of
endorsement in favour of the allottee. They were
informed ahuu?g@;ud%p% uf Ii_ugaﬁqn with regard to
title beneath

p;“p:lrﬂ}'é}:'t:fg}r the respondent. It is the
version in !;]1%? Jply t*I;.at-_ Iit_ligaﬁnﬁ 'wlt.]'i the seller
commenced imJanuary 2011 and which tontinue even
beyond {}E.ﬂgfﬂ_ﬂ:ﬁﬁma.resfpﬂndeﬁt could not continue
with the -:un;'tq.;_t.ﬁu::} of the project during the interim
period, then how'they raiséd Virious demands against the
complainants. It means the complainants were left in the
dark and wz%ft%eg[ tu part away his hard-earned maon ey
as the prnj-s:-_r;'l;;.ga's_ gning at slow speed /stoppage of
cunstructiun:'x die. to pendency of litigation. The
respondent cannot blow and cold in the same breath and
take a plea that they could not complete the construction
due to pendency of litigation between them and the seller
and various other order passed by the National Green
Tribunal (NGT), High Court with regard to extraction of
ground water and economic slowdown. So, keeping in all
these facts the respondent cannot take a plea that the
Page 19 of 26
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complainants are not entitled to delay possession charges

as pleaded by them,
G. Findings on the relief sought by the complainants
15. Relief sought by the complainants:
(i) Direct the respondent to handover the possession of the
apartment along with interest 10.65% p.a,

16. In the present complaint, the complainants intend te continue
with the project and i§ seiarﬁing delay possession charges as
provided under the pruﬁsntﬁ gév:tinn 18(1) of the Act. Sec,
18(1) proviso reaﬁd_s;é}-quegr;- i

“Section !ﬁﬁ'h;ﬁturrr ﬂfhﬁrﬁuﬁt and comipensation
18(1). Ifithe promoter fails to complete or Is unable to give
passemjhifigl“?n apartment, piat;or building, —

immli. ¥ -

Pro w’de?%%.&.‘whﬂm an affﬁtre_é does not inttﬂrd' to withdraw
from the projett, hashall be pafd, by 'the promoter, interest for
every montf; iiij; éﬁa!ﬁy, Eill the hnmyng_aper'nf the possession,
at such rate hi:l:mg 1y be preseribed,”

—_ .
Z

. Y 1= :
17, Clause 28 of the Ebar't'm{e:i; buyer agreement (in short,
agreement) provides.for handing over ofi possession and is
reproduced below!

S
i |

"28 POSSESSION -
a) Time of handing over the possession

That subject to terms of this clause and subject to the FLAT
ALLOTTEE (5] having complied with all the terms and
conditions of this Agreement and not being in default under any
of the pravisions of this Agreement and further subject to
compliance with all provisions, formalities, registration of sale
deed, documentation, payment of all amounts due and payable
te the DEVELOPER by the FLAT ALLOTEE (§) under this
agreement etc, as prescribed by the DEVELOPER, the
DEVELOFER proposes to hand over the possession of the FLAT
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].EI

within a period of thirty six (36) months from the date afsigning
of this Agreement. If however understood between the parties
that the possession of various Block/Tewer comprised in the
complex as also the various comman facilities planned therein
shall be ready & complete in phases and will be handed over to
the Allotee of different Black/Tewers as and when caompleted,

At the outset it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement. The drafting of this clause and incorporation of
such conditions are nnt»ﬁ’rﬁﬁrﬁ‘ague and uncertain but so
heavily loaded in vljwﬁlj'i“" uf the“promoter and against the
allottee that E?g{;ﬁ.fﬁiﬂglgl.ﬁéﬁﬂlt.h}ﬁ the allottee in fulfilling
formalities agféf’.&u‘/mm‘ent_aﬁnﬂs etc:, as prescribed by the
promoter may-make the possession clause jrrelevant for the
purpose of aiﬂ and the co mmihnenf date for handing over
possession Iusﬁaﬁ'i .' im+.=:a ning, The incorporation of such clause
in the buyer's ;:‘ggéﬁrge_nt'by the promoter is just to evade the
liability towards ti.-rﬁﬁjiy.ﬂ,é]:i_?éyg,hfsuhject unit and to deprive
the allottee ofhis right aceruing after delayin possession, This

rrin{— as o How-the builder has misused his
dominant pq{f%@%ﬂ%ﬁd;ﬂmfuﬁd such mischievous clause in the

i5 just to co

agreement and the allottee is left with no option but to sign on
the doted lines. As per above mentioned clause, the opposite
parties failed to deliver the possession even after re ceiving the

substantial amount from the complainants,

Admissibility of delay possession charges at prescribed
rate of interest: Proviso to section 18 provides that where an

Allottee does not intend to withdraw from the project, he shall
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be paid, by the promoter, interest for every month of delay, till
the handing over of possession, at such rate as may be
prescribed and it has been prescribed under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
1Z.5ection 18 and sub-section (4] and subsection (7} of
section 19]

(1) Forthe purpose of proviso to section 12; section 18 and
sub-sections {4) and (7] of section 19, the “interest at the
rate preseribed” shall be the State Bank of India highest
marginal cost of leriding rate +24%..

Provided that in case the State Bank of India
marginal cost of feriding rote (MCLR) is not in use, it
shall be replaced by such benchmark lending rates

which the State Bank of India may fix from time to time

Jor J';:;?ﬁr tothe general public.

19. The legislature/in ‘S.s\xﬁs&’ﬁm in the subordinate legislation
under the provisich of rule 15 of the rules, has determined the
prescribed rnf%‘u interest: The rate of interest 50 determined
by the iqisi%%i?réam nable ﬂnd:it"'th&sé__:m rule is followed
to award the i'ilﬁqgs;,:it will ensure uniform practice in all the
cases, ‘\k;-;’: o '

20. Taking the case Erurﬁl an ui:hc:.anglé, the complainants-allottee
was entitled %ﬂﬁjejd‘éia}f}?d'pﬁéesﬂfﬂn charges/interest anly
at the rate o ‘Rs. ?;:'E.!'E“I‘- sq, t. per month of the super area as
per clause Erﬂ, (@) of the buyer's agreement for the period of
such delay; whereas, as per clause 31(b) of the buyer's
dgreement, the promoter was entitled to interest @ 18% per
annum compounded quarterly on the amount due as
mentioned in the notice for possession from the due date till
date of the payment, The functions of the authority are to
safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
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21.

22,

balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the home buyers. This authority is duty
bound to take into consideration the legislative intent i.e., to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the buyer's agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession, There are vaqnis other clauses in the buyer's
agreement which give sw;gpqug powers to the promoter to
cancel the a]lnl:man’t and furfeu: the amount paid. Thus, the
terms and cunﬁéﬁﬁps af |:he hujrer’s agreemenr are ex-facie
one-sided, unt?alr& and ‘unreasonable) and the same shall
constitute '[hE* l.-lnfalr frade practice on the part of the
promoter. Tﬁﬂqe;:g E.-s of diseriminatory terms and conditions
of the buyer's agl;eemEnt will not be final and binding.
Conseguently, a.é"*gé"r wehsife ofthe State Bank of India i.e,
https://sbi.co.in, the marg{nal c-:]st I:-f lending rate (in short,
MCLR] as mIHia% j.je.-; 14 09.2021 is ’? 300, Accordingly, the
prescribed rate&fmferestmll be margmai cost of lending rate
+2% i.e., 9.30%:" \.

Rate of interest equally chargeable to the allottee in case
of default in payment:- The definition of term ‘interest’ as
defined under section 2(za) of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:
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23.

24,

(2a) “interest" means the rates of intorest payable by the

promoter or the allottes, as the case may be.,

Explanation. —For the purpose of this clouse—

(i} the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be ligble to pay the
wilotiee, in cuse of default;

(i1} theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereaf till the date the amount or part thereof
and interest thereon is refunded, ond the interese
payable by the allottee to the promoter shall be from the
dote the aifortee defaultsin payment to the prometer il
the date it is prid;”,

Therefore, interest on t}hg, delay payments from the

complainants shall be di;r&adrat the prescribed rate ie,

9.30% by the mgpuﬁéen;fp’rqmuter'whiuh is the same as is
o P e AN

being granted ﬁrgl‘%pﬁ 'rm?la_j‘ngﬁ tincaseofdelayed possession

{ > f
r -

charges. ~
On mnsideéﬁﬁr{ of the documents avaitable on record and
suhmissinnshﬁ;ﬁg by both the par-t:'es‘:i_t‘ is the failure of the
promater to !:]Ifil-it‘gfu:]';l[gutiunsand responsibilities as per the
buyer's agreerr;'n?;ijf-'ﬂatéd _'ﬂﬂ'ﬁ'ﬁ“ﬁ@;-ﬂ to hand over the
possession within the stipulated period. The due date of
possession ﬁmgs fci_ht '"?f]l"f_ﬂg_}zﬂl_ﬁ.-"P.l:t:ﬁrdinglj,r. the non-
compliance ﬁrtth_gmi_and_a!e_n;pnt_ained in section 11(4)(a) read
with sectinnllﬁ‘[-i% ﬂll tﬁé-ﬁ'ﬂ.‘lt on the'part r.:rfl the respondent is
established. In the present case the project Parkwood
Westend is registered vide registration no. 16 of 2018 dated
19.01.2018 which was valid upto 31.012.2019, However, the
project is incomplete as on date. It needs extension under
section 7.3 of the RERA Act 2016. However, it has been stated
at bar by the counsel for the respondent that they shall move
the case for grant of funds under Swami fund from
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government of Indla. The project is complete upto 7009 . Since
the project is incomplete, as such, the complainants are
entitled delayed possession charges till handing over of
possession after obtaining certificate from the competent
authority. Accordingly, the non-compliance of the mandate
contained in section 11(4)[a) read with section 18(1) of the
Act on the part of the respondent is established. As such, the
complainants are entitled to delay possession charges at
prescribed rate of the [nte:'elﬁhﬁ@gaﬂ% p.a. w.e.f. 08.05.2015
till handing over puss'eéjﬂﬁiﬁ-ﬁﬁthe unit after the receipt of

occupation certlﬁn:atﬂ. ﬁiper pmwsiuns of section 18(1) of

the Act read We‘i@ D["l:hﬂ‘ Rule&
H. Directions of the ?Ilthnﬂtj' \

25, Hence, the a{uthniiqf hereby passes this order and issues the

following diqeehqns under section 37 of the Act to ensure
compliance nf ubhga[iurts cast upon the prnmuEEL as per the
function entr usteh:Lth 111& Authority. unﬁEr section 34(f):

(i) The re Eerﬁt as dlrected l:u pi?’ interest at the

re I"E' Eﬂ%pa ﬁ'Jr &ver;.-’innnth of delay on
the ameunt paid by the complainants from the due date
of pﬂﬁﬂﬁi&ﬂ‘"[.ﬁ,, 08.05.2015 till the handing over

possession of the unit. The arrears of interest accrued so

PI‘E‘SET]

far shall be paid to the complainants within 90 days from
the date of this order as per rule 16(2] of the rules and
thereafter monthly payment of interest till the offer of
possession shall be paid on or before 10t of each

subsequent month,
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(i) The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period,
(ili) The rate of interest chargeable from the allottee by the
promoter, in case of default shall he charged at the
prescribed rate ie., 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default Le.,

the delayed pnssessinn r:harges as per section 2(za) of the

Act. SY i o

26. Complaint stands dlsppsedﬂff !
27. File be r:nnmgn&dftbre‘glsm '_

|'

/"t G \%

{Samlr‘Euma{l‘]u - [?;i;;; FE; I‘G“Ffﬂ]

Member

Haryana Real Esta gie]gulatury le:lu:lritj,E Eurugram
Dated: 14.09.202 1¢
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