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Complaint No. 3076 of 2019

BEFORE THE HARY
AUTH

A REAL ESTATE REGULATORY
, GURUGRAM

Complaint no. :

First date of hearing :

Date of decision :

307 6 of 2019
2L.LL,2OL9
L4.09.202L

1. Mr. Ashish
2. Mrs. Shruti
Address:- W-L oor, DLF Phase-lV,

harga
Bharga
15, Znd

Gurugram-1,22 2

M/s Parkwood frastru
Address:- 1001 H

Nehru Place, N

CORAM:
Shri Samir Ku
Shri Vijay Kum

APPEARANCE:
Shri Saurabh M
Shri Venket Rao

The present

complainan

IRegulation

Complainants

Respondent

Member
Member

s under section 31 of the Real Estate

lopment) Act, 2016 (in short, the Act)

read with e Haryana Real Estate fRegulation and

Developme

section 1L [

017 [in short, the Rules) for violation of

e Act wherein it is inter arlia. prescribed

that the p all be responsible for all obligations,

nctions under the provision of the Act or

vocate for the complainants

responsibili
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A.

2.

Complaint No. 3076 of 2019

as per the agreement for sale executed inter se them.

Unit and project related details

I'he particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, delay period, if any, have been

detailed in the following tabular form:
:

ene

I

S.No. Heads Information
t. Project name a3-,,d I cation "Parkwood Westend",

Sector-92, Gurugram

2. 14.125 acres

3. Naturr of the project Residential Group
Housing Colony

4. and validity 53 of 201,0 dated
L0.07.20t0 valid upto
09.07.20L8

5. Name of licensee Smt. Devki and 4 others
6. RERA Registered/ not registered Registered vide no. 16 ol

20LBdated 19.OL.Z}LB

vClid upto 3 L.t2.2019
7. Occupi Not received

B. lJnit no. E-L203,12th floor,
Tower-E

9. Unit measuring L495 sq. ft.

10. Date of exOcution of flat buyer's
agreement

08.05.20L2

(Page 48 ofthe
complaint)

1L. Date of allotment letter 04.t2.201.0

(Annexure C-1, page 4l
of the complaint)

I
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B.

3.

(i) The complainafl

Complaint No. 3076 of 201,9

t the representatives of

.;

the respondent had first approached to the complainants

in the month of July ZOIO and credentials of group

housing scheme of residential flats viz 'parkwood,

westend' Sector 92, Gurgaon, were exprainecl to him

(hereinafter 'Parkv,zood project,). lt was further assured

to the complainants that they have already obtained the

legal title and necessary permissions/ sa,ctions from the

competent authority for development, constructio,, ancl

1,2. Payment plan Construction linked
payment plan

L3. Total Sale consideration Rs. 35,11.,38t/-
(As per applicant ledger,
page 93 ofthe
complaint)

t4. Total amount paid by th.
complainants

Rs.34,18,990/-

[As per applicant ledger,
page 93 ofthe
complaint)

15.

(As per clause 28
from the date of s
agreement) .r

08.05.2015

16.

t7.

Not offered

Delay in ha
till date 14.

;SCSSION 6 years 4 months 6 days

t,:lcts ot the com

ThLe complainants

rplairlt

;'have made the following submissions in the
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permissio

develop

project

from

hereundc

agreement

Complaint No. 3076 of 20L9

marketing etc of the project land that the project land is

free from any kind of disputc. In pursuance of the

pronrises made in the allotment letter dated 04.LZ.ZO1.O,

the complainants started making the payment to the

respondent in terms of the construction-linked payment

schedule. That the respondent took advance money

without informing the complainants the that they were

yet to obtain rights.to the project land from landowners

and also conceal

n the competent for

claimed by the respondent

ent executed later.

to hand over

the possession of the apartment within 3 years period

with 6-rnonth grace period from the date of allotment i.e.

04.1,2.2010. However, thc respondent surreptitiously

mentioned in claus e 28 of the flat buyer's agreement that

possession of the apartrnent will be handecl over within

36 months fi'om the clarte of signirrg of the agrcement i.e.
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)ral occasions, to find

Complaint No. 3076 of 201,9

08.05.201,2.It is however, submitted that the said clause

is not binding upon the comprainants because the entire

flat buyer's ag:eement was one-sided, ancl the

complainants was not given sufficient time to go through

the same and that crause zB was surreptitiousry

introduced and was against the promise made earrier.

(iii) That despire making ent upfront as desired by the
1;. 

'l

respondent, the resl id not fulfil its part of the

bargain/ obliga f.thEte was considerable delay in
":!ro

constructi

complai

price. I

GURUGI?AM

made a

the comp

demancl for paymer

out the sta

respondent. However, Do satisfactory reply could be

received. The responde,t had completely failecl to cxplain

the cause of the deray in compreting the project and

handi,g over the possession to the comprainants. Even

though the complainants have not received any response

from the respondent, it has come to know that several

other allottees in the sanre project have received some

information from the respondent regarding the deray, In

one such letter the resp,ndent has attributecl the delay to

; "of completion of project from the
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Complaint No. 3076 of 201,9

the on-going litigation with the landowners. However, in

another letter written to another allottee in the same

project, the respondent has attribr,rted the delay in

completion of the projcct to the market condition of the

real estate industrv ancl lacl<rustre in term of growth in

prices and sales, Thus, the respondent is giving contrary

r.lasons and is being completely evasive about the state of

affairs. The respordeni thus cannot be believed or trusted

at all. Notwithstanding the same, it is submitted that none

of these reasons are valid in the eyes of law for any clelay

in the projcct.

That in this manner the possession of the apartment has

not been offered to the complainants till date despite an

excessive and unexplained delay of more than 5 years.

Furthermore, it is clear from the attitude of the

respondentthat it is not at all serious about completion of

the projett rvithin time. The project thus still remains far

from completion. l'he respondent is illegally enjoying the

money that it has received from the complainants, and

other similarly situated flat buyers, and is not inter.ested

in completing the project.

That the respondent has always misled the c.mplainants

regarding the project. In the beginning the responclent

ffiHARERA
ffiGuRUoRAM

(ivJ

had projected to the complainants that they had all the
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requisite title and permission from the concerned

authority for development of the project. In lieu of the

stated projection thc complainants had agreed for

booking the flat vide allotment letter dated 04.lz.zo1,o

and had made initial payments. However, it later came to

the knowledge of the complainants and the complainants

that the respondent had acquired the title on the project

land in 2071,-L2.' the agreement for

development of
I

responden

the flat

manner had enticed and lured the

(vi)

complair payments

thereto

tnisrepresen

genuine reason. The respondent has not even cared to

inform the complainants regarding the clelay despite the

complainants having written several letters and emails to

the respondent to that effect. That in terms of the

allotment letter dated 04.1,2.2010, the respondent r,,ras

liablc to hancl over the possession of the apartrnent to the

Page 7 ofZ6
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Complaint No. 3076 of 201,9

complainants within 3 years and 6 months from the date

of the allotment Ietter i.e., by 04.o6.zoL4. However, the

respondent has lailed to do the same till clate, which is a

delay of more than 5 years. Hence the respondent is liable

to pay interest on the payments made by the

complainants at 10.650/o per annum or at a rate that this

hon'ble Authority deems fit.

(vii) That the agree orre-sided document favouring

respondent m t of complainants. That

complaina

since

been

executi

agreem

and as such

provisi

future

r/\-r J crS,rsErrlEllL. JlIIlllal ullg-slqgq

ren rejected by courts time and again

respondent cannot rely upon the

lainhnts' when respondent

fviii) That the promoters of the respondent have indulged in

unfair practices in relation to the present project and

hence the registration of the respondent is liable to be

revoked in terms of the mandate of section 7 of the Act.

The respondent had made false promises at the time of

execution of the agreement knowing fully
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UABEE&
GUI?UGI?AM t
Lelief sought by the complainants:

UABEE&

C. Relief sought by the c.omplainants:

4. The complainants have filed the present compliant for seeking

following relief:

(il Direct the respondent to handover the possession of the

apartment along rvith interest 1,0.650/o p.a.

5. 0n the date of hearing, the authority explained to the

respondent/promotrlr about the contravention as alleged to

have been committe,l in relation to section 11.(q fal of the Acthave been committe,l in relation to section lr(4) (a) of the Act

to plead guilty or not to plead guilty.

D. Reply by the respondent:-

6. The respondent has contested the complaint on the following

grounds.

i. That the respondent started inviting applications of
prospective. buyers for the society and also commencecl

the work after applying ancr receiving the required license

for development of the project from the requisite

authority. Tfrereafter various prospective buyers like the

complainants approached the and entered into flat

buyers' agreement' for purchasing the 'flat' within the

project at the specified and agreed terms and conclitions.

That the responclent made huge payments to the seller/s,

despite repeated requests nobody turned for clairning the

balance payment and thus certain disputes and

differences arose inter se among them for a part of the

tctal land i.volvr:ci. The respondent servecl a legal notice

dated 24.01,.201.1- upon trre sellers and called upon them

Page 9 of26
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to fulfil the ternrs of the sale deed/s. As no response was

received from the selers and left with no remedy, the
respondent was forced to invoke the arbitration clause

and file a petition under Section 9 of the Arbitration and
conciliation Act, 1996 titled "parkwood vs. Brahm
Prokosh & ors." Arb. pet. 74 of 2077 before the
Additional District judge, Gurgaon which was decided in
favour of the respondent vide the said order, the Seller/s
were restrained from alienating the land and from
creating any ,51i6iparty rights and any otrrer
encumbrance and the respondent was directed to
prepare and deposit a fixed deposit Receipt [herein after
referred 

-to as "FDR") from a nationalised bank for a

period of six months for the amount equivalent to balance

sale conbideration payable by it. copy of the order dated
22.1'1.2071 passed in petition under section 9 of the
Arbitration ancl conciliation Act, 1,996 titled ,,parkwood

vs. Brahm prakash & ors." Arb. pet. L4 of 201-7 is a,nexed
herewith, as Annexure RI.. In compriance to the order,
the responclent deposited an FDR of Rs.2,30,00,000 /_ and
kept renewing the same from time to time.

ii. That against the saicl orcler dated 22.tL.zo11, the seller/s
filed an appear titred "Brohm prakash & ors vs.

Parlorood Infrastructure pvt Lttr''; F.A.o No. s60 of
20LZ before the Flon'ble High court of punjab & I{aryana.
The same was dismissed vide order dated or.oz.zotz.
That as the seller/s we'e dilly dallying in handing over the
possession of the lanci, the respondent was again

complaint No. 3076 of 20Lg

Page 10 of26



ffi
ffi
@ii qri

HARERA

constrained to file a petition under Section L1 0f the

Arbitration and conciliation Act, tgg6 titled as

"Parl<u,ood Infrastructure private Limited Vs. Brahm

Prakash & ors, Arb. case No. 32 of zoLZ before the

Hon'ble High Court of punjab & Haryana seeking

appointment of an arbitrator. The same was allowed vide

order dated 02.08.2013. Ms. Manju Goel, J [retd.] was

appointed as the sole arbitrator for the disputes inter-se

the respondentand

iii. 'Ihat undeterrerl, filed a suit for permanent

injunc[ion a

XXXIX Ru

Pa

complaint No. 3076 of 2019GURUGRAM

2011

21.07.2

and th

Led C.J., Gurgaon. Vide order dated

the interim application was dismissed

de order dated 22.11,.2011, the appeal

against

Gurgaon. Being e sellers filed a civil revision

hon'ble

order dated 1'6.02.2012 the respondent was directed not

to raise construction over the part of rand in dispute. That

thereafter, a court of competent jurisdiction partitioned

the land in dispute vide order of partition dated

16.05.2013. An appeal preferred against it by the seller/s

before the Assistant collector First Grade, Gurgaon was

dismissed vide order dated Z3.OL.ZOIZ and then a

dismissed by the Ld. A.D.J,

L Ltd" C.R. No 637 of 201,2 before the

it.'of, Punjab & Haryana wherein vide

Page 11 of26
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iv.

complaint No. 3076 of 2019

revision agai,st it by the Sellers/s before the
commissioner Gurgaon Division, Gurgaon was arso

dismissed vide order dated 04.04.2013 and then a

revision petition was filed by the seller/s before the
Financial comrnissioner, t{aryana was also dismissed
vide order datetl Zg.OS.2Ol3.

That finally the seller/s and the respondent entered into
a settlement whereupon an agreement dated 19.05.201s

was executed inte

and on the basis o

hich was duly recorded by

earned sole arbitrator was

pleased to n 02:p6".201S.That in rerms of
the awa

certain

respon

and th

respon

seller/s iy to iomply with their part of

ondent was constrained to

comply

dated 0

seems that they ai'e not willing to perform their part. and

the respondent i:; left with no other option than to go for
further litigation,

v. That all the above categorically show that the respondent

has always beren and continuousry been taking
appropriate steps at its own cost without putting any add-

er, it is pertinent to note that the

Page 12 of 26



ffiHARERA
ffiGURUGRAM

on burdeh upcn the comprainants in terms of clause
z8(b)(iil of th,e flat buyers agreement wherein it is

categorically stzrted that if the opposite party ,,........ is not
in a positio, to L,,and over the posse.ssron of the Flat, then....

At its sole discretion challenge the validity, applicability
and/or fficacy such Legisration, Rure, order or Notification
by moving the appropriate courts, tribunal(s) and /or
Authority....."

That the abovr: listed conditions are circumstances

beyond the powr:r and contror of the respondent, and it is
categorically stipulateci in rhe clause 28tb)[i) of the flat
buyer's agreement that in such a scenario the respondent
" .-.....shall be ent,itled to the extension of time for handing

over oJ the posses,sron of the said Flat,,,

That has borne from the above, the respondent was and

is fact badly entangled in a dispute pertainirrg to a part of
the land for the past B years because of which the timely
completion of thr: project was scuttled and the same was

due to circumsta,ces beyond the power ancl control of the
respondent and lbr which no malafide can be attributed
to it. It is a matterr of fact that despite all the difficulties,
the respondent is stiil continuing to pay hefty fees

torvards renewals of ail the ricenses, permissions,

approvals, sanctions, clearances required for building,
construction and,cevelopment of the project from various
goverrlrnental authorities at its own cost and expense

without charging anything extra from the complainants
or any other allottee for that matter. as it has been

Complaint No. 3076 of 201,9

vi.

vii.

Pagc 13 of26



l

HARERA
ffi,GUI?UGRAM Complaint No. 3076 of Z0l9

constrained to per-force seek extension of all the above

requisites and continue paying hefty amounts qua them
with the respectirre departments so that the project can

be complcted at thc. earliest.

viii. That from the above, it is very clear that the seller/s
turned dishones;t and kept instituting one after the other
cases. The same caused the responde,t to be always
embroiled in unv, litigation for which it kept
incurring extrem ial expenditure, more so

when the project very large scale and was

intercon r and it was on going and

was invo

by the respondent from the T'own and

Department and all

re, always time bourapprovali, were/are always time bound for a Iimited
period only and they had to be renewed by paying the
renewal fees after'tlie laf se of the prescribed period. The

inst time as it had

none of allottees including the complainants have ever
been charged an)zt|1ing extra beyond the terms of the flat
buyer's agreement at any stage or time whatsoever.

That furthermore due to an order passed by the punjab

and Flaryana High court, a NOc had to be sought from
I{uDA for usage of recycled water which caused the water

its backagainst the wall.-Al the costs and expenses have

alv.rays been borne by the respondent on its own and that

Page 14 of26
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supply to be disrupted for almost BZ days which caused

further delay in completion of the project.

x. That coupled with all the above, the respondent has taken

a huge hit due to the on-going economic meltdown and

consequent financial crisis and recession in the market.

Despite there.f, the respondent has always been

diligently making its efforts to continue with the

construction and co n of the project and the on-

going litigation haS' r I delay in completion of the

project. Ihe respoi completed as many as six

towers with

7. Copies of all i

record. The

can be d

furisdiction

reasons giv

E.I l'erritori

9. As per noti

lo,cuments have been filed and placed on

tir:ity is not in dispute. Hence, the complaint

E.

B. The authority obi*qft.g.d.that,it,has territorial as well as subjectt'l rq ii Li:l.' 
:, f- r,.-, 

' ' '
matter jurisdiction to ddjudicate the present complaint for the

issued by Towrr and country planning Department, the

jurisdiction of Real lEstate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugrarn. In the present case, the project in

question is situated within the planning arca of Gurugram

I'age t5 of 26
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District,

jurisdiction

E.II Subject

The authori

complaint

promoter as

leaving aside

adjudicating o

stage.

Findings of

respondent:

With rega

promoter/

issues:

F.r obi

1,2. While filling

respondent

as ten sale

for developme

of "Parkwood

respondent,

and the previ

which led to

award.in this

against the sald

F.

11.

Complaint No. 3076 of Z0L9

re this authority has completed territorial

deal with the present complaint.

jurisdiction

has complete jurisdiction to decide the

ing non-cornpliance of obligations by the

r provisions of section 1,1,(4)(a) of the Act

mpensation which is to be decided by the

rif e complainants at a later

ns raised by the

Ie land

a group housing society under the name

estend" at sector 92.|t is pleaded by the

a dispute arose between the respondent

owner of the land beneath the project

n6J the matter to arbitration. Though

was passed on 22.1,1,.20i.1. That

rder date d22.11,.201,1, the seller filed an

Page 16 of26
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appeal titled as "Brahma prakash and others vs.

Parkwood Infrastrur:ture pvt. Ltd., I.'.A.0 No. 560 of 201,2

before the Hon'ble l-ligh court of punjab and Haryana and

sarne was dismissedl vide order clatecl 01-.02.2012. This

was not the cnd of litigation, and the possession of the
land was not delivered which led to filling of a petition
tunder section 11 of t.he Arbitration and conciliation Act,

L996 before the Hon'ble High court of punjab and

Haryana. The sam€) was allowed vide order dated

02.08.2013 and the mattbr was referred for arbitration
inter-se between the respondent and sellers/s. Even the

Iitigation with regird to that land was filed before the civil
court as well ai thc ,revenue court which ultimately got

disnrissed on 04.04.',zoj.3 and zg.os.zo13 rcspectively.

Though, finally the respondent as well as the seller

entered into a settlernent on 19.0 s,201.5 pleased to pass

an award on 02.06 .2Ct15 but the same was also not acterd

upon. Due to all thes,e factors the respondent contented

with various other orrlers passed by the Hon'ble National

Green Tribunal [NGT), High court of punjab and Haryana

as well as DTCP the cr:nstruction of the project could not

be completed, and it led to slow down. So, keeping in all

these things th complainants are not entitled to any delay

possession charges from the respondent.

13. But the plea of the c,cmplainants is otherwise, that the

complainants booked unit in the project of the

respondent on the basis of advertisement in the various

Complaint No. 3076 of Z0t9
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newspaper as weil as brochure by paying substantiar
amount and the S?rrlr3 led to issuc of letter of allotment on
04.12.2010. Even buircrer buyer's agreement dated
08.05.201,2 berwe*n the corr:plainants ancr the
respondent was arso executed setting terms and
condition of allotmerLt, payment dimension of the allotted
unit and due date of handover the possession of the unit.
Neither at the time of allotment letter nor at the time of
execution of builder buyer's agreement the respondent
disclosed the factum of litigation between thern and the
seller pending at various forums. when there is clear
stipulation in the buitder buyer's agreement with regard

to title of the land belneath the project belonging to ttre
respondent then they cannot take plea of litigation
between them,and the previous owner in order to make

act a case foi deray in compretion of the project and

avoiding to payment of delay possession charges.

1,4. 'rhe authority has gone through the various documents
placed on the file. The Directorate of Tou,n ancl country
Planning, issrred a license no. 53 of zo1,o dated
10.07.2010 valid upto og.o7.zo1B, the registration of the
project with the authority under section 4 of the Act,2016
it is possible if the conclition mentioneci sub-clause

t2ltll[AJ and IBJ with regard to legal title ro the land on
which the development was proposed arong rvith Icgally
valid documents with authentication of such title, if such

Iand is owned by anothrer pcrson and same the land is free

complaint No. 3076 of 201,g
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from all mbrances then as per the provision of
that the responsibility of the promoter,

the structural defect or any other clefect

as is referred to in sub- section (3J of
Il continue even after the conveyance deed

ents, plots or buildings, as the case may

are executed. It is not disputed that
me of allotment or execution of builder
ent dated,io,f , S.ZO'|Z or at the rime of

section 1.1 (4:

with respect t
for such peri

section 14, sh

of all the apar

be, to the allo

either at the

buyer's agree

endorsement

informed abou

n favour of the allottee. They were

the pendency of litigation with regard ro

f26

title beneath the prr:ject by the respondent. It is ttre
version in the reply that litigation with the seilc.r
conlmenced in January 201L and which continue even
beyond 02.06.?.015 if the respondent courcr not continue
with the constructiou of the project during the interim
period, then no"i they raisc,d various demands against the
complaina,ts. It nreans the complainants were left in the
darl< and was.forccd to part away his hard-earnecr money
as the project was going at slow speed/stoppage of
construction due to pendency of litigation. The
respondent cannot blc,rv and colcl in the same breath and
takc a plea that they could ,ot complete the construction
due to pendency of litigation between them and the seller
and various other orcrer passed by the Nationar Greerr

Tribunal [NGT), High r]ourt with regarcl to extraction of
ground water and economic slor,vdown. So, keeping in ail
these facts the responrdent cannot take a prea that the

Page 19 o
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complainants are not entitled to delay possession charges

as pleaded by them.

Findings on the relief sought by trre complainants

Relief sought by thr: complainants:

ti) Direct the rcspondent to handover the possession of the

apartment alongJ with interest IO.650/o p.a.

In the present complaint, the complainants intend to continue
with the project and is seeking delay possession charges as

provided under the proviso to section i BtlJ of the Act. sec.

1B[1) proviso reads ers un'der.

"section 78: - Return of amount and compensation
1B(1). If the promoter fcils to comprete or is unabre to give
possession of an altortment, plot, or building, -
Provided tltat where an allottee does rtot intend to withdraw
from the pr;ojecl h,e shart be paicr, by the promoter, interestJbr
every month of de,ray, t:ilI the handing over of the possession,
at suclt race as ma-v be prescribed.,,

clause 28 of the apartment buyer agreement [in short,
agreement) provides for handi,g over of possession ancl is
reproduced below:

"28 POSSESSION

a) Time of handing over the possession

That subject to tenns of this clouse and subject to the FLAT
ALl,oTrEE I httving contpried with ati the terms and
co_nditions of this AlTreement and not being in defoult under anyof the provisions of this Agreement and further subject io
compliance with all provisions, formalities, registration of sale
deed, documentatictn, payment of all amounts"due and piyableto the DEVEL)?E'R by the FLAT ALLTTEET) unctei this
agreement etc., (7s prescribed by the DEVEL0pER, the
DEVEL)PER proposes to hand over the possessron of the FLAT

Complaint No. 3076 of Z0L9

G.

15.

1,6.

17.
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within a period oJ'thirty six (36) monthsfrom the date of signingof this.Agreement, If however understood between the p"ortiesthat the possession of various Btock/Tower cornprised in thecomplex as also the various common facilities planned therein
shall be reody & c:ornprsgs irt phase.s and wil be handed over to
the Allotee of dffiirc.nt Btcck/T'owers as and when comtrtreted.

At the outset it is rerevaut to comment on the preset
possession clause of'the agreement wherein the possession
has been subjected to ail kinds of terms and conditions of this
agreement. The drafting of this clause and incorporation of
such conditions are not, only vague and uncertain but so
heavily loacled in favour of the promoter and against the
allottee that even alsringlg crefaurt by the ailottee in fulfiiling
formalities and,,.documentations etc. as prescribed by the
promoter may make the possession clause irrelevant lbr the
purpose of allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause
in the buyer's agieement by the prornoter is just to evade the
liability towards timely delivery of subject unit and to deprive
the allottee of his righrt accruing after delay in possession. This
is just to comm'int as to how the builder has misused his
dominant position ancl drafted such mischievous clause in the
agreement ancl the allottee is left with no option but to sign on
the doted lines. As per above mentioned crause, the opposite
parties failed to deliver: the possession even after receivilg the
substantial amount from the complainants.

18. Adrnissibility of dela,y possession charges at prescribed
rate of interest: proviso to section 1B provides that where an
allottee does not intend to withdraw from the project, he shalr

Complainr No. 3076 of Z0l9
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be paid, by trre promoter, interest for every mo,th of delay, tiil
the handing over of possession, at such rate as may be
prescribed and it has been prescribed under rule 15 of the
rules. Rule 15 has lreen reproduced as under:

Rule 1s. prescri,bed rate of interest- [proviso to section' Tz,section rB antl sub-section (4) ani subsection (7) ofsection 791
(1) I"or the purpose of proviso to section L2; section 18; and

sub-sections (1) and (7) of section 1g, the ,,interest 
at the

rate prescrilLed" shail be the state Bank of tndia highest
marginal co,st of lending rate +2%0.:

Provicled that in iase the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
thlll.be_ replaced by such benchmirk lending raLtes
tvhich the st'ate Ilank of India may fix from time to tin)e
for lending to the general public.

L9. The legislature in its wiJdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed ratb,of interest. The rate of interest so determined
by the legislature, is r,eoso,oble and if the said rule is followed
to award the interest, it will ensure uniform pr.actice in all the

ffiHABEBE
ffieunUGRAM Complaint No. 3076 of 201.9

20. 'raking the case from ,nother angle, the complainants-allottee
was entitled.to the derlayed possession charges/interest only
at the rate of ns.s/ pQr sQ. ft. per month of the super area as

per clause 30 [a) of t,he buyer's agrecment for the period of
such delay; whereas, as per crause 31(b) of the buyer,s
agreement, the promoter yras entitled to interest @ LBo/o per
annLlm compoundecl quarterly on the amount due as

rnentioned in the noti.:e for:possession from the due date till
date of the payment. The functions of the authority are to
safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rigrrts of the parties are to be

cases.
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balanced and must be equitable. The promoter cannot be

allowed to take undue advantage of his dominate position and

to erploit the needs ,cf the home buyers. This authority is clury

bound to take into consideration the legislative intent i.e., to
protect the interest cf the consumers/allottees in the real

estate sector. The clauses of the buyer,s agreement entered
into between the parties are one-sided, unfair and

unreasonable with rr:spect to the grant of interest for delayecl

possession. There are various other clatrses in the buyer,s

agreement which gir,re sweeping powers to the promoter to
cancel the allotment ancl forfeit the amount paid. Thus, the

terms and conditions of the buyer's agreement are ex-facie

one-sided, unfair anc[ unreasonable, and the same shall

constitute the unfair trade practice on the part of the

promoter. These typers of discriminatory terms and conditions

of the buyer's agreement will not be final and binding.

21. consequently, as per website of the state Bank of India i,e.,

hlups/lsbiegJ&, the marginal cost of lending rate [in short,

MCLR) as on date i.e., L4.09.2021, is 2.300/0. Accordingly, the

prescribed rate of intr:rest will be marginal cost of lending rate
+2o/o i.e.,9.300/0,.

22. Ratc of interest equaily chargeable to the allottee in case

of default in payment:- j'hc definition of term ,interest, 
as

defined under section 2(z,a) of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case

of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

The relevant section is repr.oduced below:

Complaint No. 3076 of Z0I9
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"(za) "interest" nteens the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanotion. -For the purpose of this clause_
(i) the rate of inte.rest chargeabre from the ailottee by the

prornoter, t-n cas? of deJault, shall be equalto tlte rate of
interest wltich the promotcr shall he liable to pay the
allottee, in case of defautt;

(ii) the interest'payable by the promoter to the allottee shall
be from the date the promoter received the amount or

iyo'i;:,'l::'i:r'1,:i';:':Ji';fo:'::;'{;:'::::;il
payable by the ailottee to the promoter shail be from the
date the allottee defaults in payment to the promoter till
the date it is peid;"

23. Therefore, interest on the delay payments from the

complainants shall be chargerl at the prescribed rate i.e.,

9.30o/o by the respondent/promoter which is the same as is

being granted to the complainant in case of delayed possession

charges.

24. on consideration of the documents available on record and

submissions macle by both the parties it is the failure of the

protnoter to fulfil its obligations and resltonsibilities as per the

buyer's agreementi dated ll.os.zot2 to hand over the

possession within the stipulated period. The due date of
possession comes out 08.0S.2015. Accordingllr, the non-

compliance of the mandate contained in section rl(4)(al read

with section 1B(1) of the Act on the part of the respondent is

established. In the present case, the project parkwood

westend is registered vide registration no. 16 of 201,8 datecl

1,9.01.2018 which was valid upto 31,.012.2019. However, the

project is incomplete as on date. It needs extension under

section 7.3 6f the REI{A Act 2016. However, it has been stated

at bar by the counsel for the respondent that they shall move

,h: case for grant of funds under swami funcl from
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government of India, 'rhe project is complete upto 70o/o. since
the project is incomprete, as such, the comprainants are
etrtitled dela-ved possession charges till handing over of
possession aftcr obtaining certificate frorn the competent
authority. Accordingly, the non-compliance of the mandate
contained in section i 1[a)ta) reacl wit]r section 1B(1) of the
Act on the part of the respondent is established. As such, the
complainants are entitl delay possession charges at
prescribed rate of the 0o/o p.a. w.e.f. 08.05.2015
till handing over e unit after the receipt of
occupation certi

the Act read

Directions of

visions of section 1B[1) of
ps

t',
FI.

2,5. I{ence, the a

following di

compliance ons

function section 3a[fl:

(i) The respondent is directed to pay interest at the
prescribed rate ctf 9.300/o p.a. for every nronth of delay on

the amount paid by the complainants from the due date

of possession i.e., 08.05.201s tiil the handing over
possession of the unit. The arrears of interest accnred so

far shall be paid to the comprainants within 90 days florn
the date of this order as per rule 1-6(2) of the rules and

thereafter monthly payment of interest till the offer of
possession shall be paid on or before 10th of each

subsequent rnonth.
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[ii] The
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[iii) The

mplainar

ter adjus

te of intt
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pres rate

which
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