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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. :

First date of hearing :

Date of decision :

3075 of20\9
2L.LL.2019
L4.09.202L

1. Vinay Kumar Laad
2. Nisha Laad
Address:- Flat no. 25,
Sector-10A, Gurugram

M/s Parkwood Infrastru
Address:- 1001, Hemku
Nehru Place, New Delh

,-.-

apartment,
Complainants

Respondent

Member
Member

Shri Samir Kumar
Shri Vijay Kumar Goyal

:I$

CORAM:
r

APPEARANCE:

Shri Venket Rao t.* * Advochte for the respondent
ORDER

1., The present complaint dated 20.08.2019 has been filed by the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 201'6 [in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rule s,201,7 [in short, the Rules) for violation of

section 11,(4)[a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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A.

2.

Complaint No. 3075 of 2019

the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them'

Unit and proiect related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, delay period, if any, have been

detailed in the following ta rular form:

S.No. Heads Information

1.. Project name and I "Parkwood Westend",

Sector-92, Gurugram
t lvvs rrvtt

2. 74.125 acres

3. Nature of the Project
I

1': i
s

Resi

Hou

Jential Group

iing Colony

4. an validity 53 of2070 dated

L0.p7.20f0 valid uPto
=09.07.2018

5. Name of licensee Smt. Devki and 4 others

6. RIIRA Registered/ not registered Registered vide no. 16 of

20{8 dated 19.01.2018

valid upto 31.12.2019

7. Occupation
l

Certificate Not received

B. Unit no. B-L01, 1tt floor, Tower-B

9. Unit measuring tZ00 sq. ft.

10. Date of execution of tlat buYer's

agreement

29.t2.20t1
(Page 54 of the
complaint)

11. Date of allotment letter 30.09.2010

(Annexure C-1, Page 46
of the complaint)
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submissions in the

B.

3. The complainants havr

complaint: .=

i..n+1
the respqndbnt had first approached to the complainants.:q

lil -":=

in the mpnthzof4Qeptember 2010 and credentials of group
1.","1+n I-..'. 'i .t.l:.'rlt

housing 'scheme of residentiil flats viz 'Parkwood,

Westend' Sector 92, Gurgaon, were explained to him

(hereinafter 'Parkwood project'). It was further assured

to the complainants that they have already obtained the

Iegal title and necessary permissions/ sanctions from the

competent authority for development, construction, and

12. Payment plan Construction linked
payment plan

13. 'Iotal Sale consideration Rs.27 ,19,3651-

[As per applicant ledger,
page 107 ofthe
complaint)

14. Total amount paid bY the
complainants

Rs.27 ,79,t08 /-
[As per applicant ledger,
page 107 ofthe
complaint)

15. Due date of delivery of
possesslon as per

(As per clause 28 (a
from the date of s
agreement) ,=

29.t2.2014
(Due date calculated
from the date of
agreement i.e.,

31.10.2011)

1.6. Offer of possession ' .

.lt , r:

Not offered

17. Delay in handing over possession

till date 74.09.2021
6 years L0 months 16

days

Facts of the lai l
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marketing etc of the project,rn, @
free from any kind of dispute. In pursuance of the

promises made in the allotrnent letter dated 30.09.2010,

the complainants started making the payment to the

respondent in terms of the construction-linked payment

schedule. That the respondent took advance money

hereunder-the.respondent ostensibly entered into an

#"b- :t', **
agreement with tle origiryl]hnaowners and acquired

rights .";,G o,:.?:i,wG as claimedl, 
:n. 

respondenr

builder ffi the buyer's agreehent'bxecuted later.
:''1,;'-. i. 'l '-,i '' 'I

(ii) That the,ppspofrilent had already promised to hand over

the possession of the apartment within 3 years period

with 6-month grace period from the date of allotment i.e.

30.09.2010. However, the respondent surreptitiously

mentioned in clause 2B of the flat buyer's agreement that

possession of the apartment will be handed over within

36 months from the date of signing of the agreement i.e.

complainr No. 3075 of 201,9
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29.L2.2011. It is however, submitted that the said clause

is not binding upon the complainants because the entire

flat buyer's agreement was one-sided and the

complainants was not given sufficient time to go through

the same and that clause 28 was surreptitiously

introduced and was against the promise made earlier.

[iii) That despite making p,ayment upfront as desired by the

respondent, the iF.*ffil'did not fulfil its part of the

re*nt. to note that the respondent has notprice. It lp*pertir *

made ,"{ 
Pqei 

demand ;for RaVmelt since then. That

the comp,Uiil1.iffirll"o, o*\t'several occasions, to find

out the stattis of completign of project from the
' " i'ri I lrir,i i:iiiini:..ri:{iisi::::.1ii:l:':'1-

respondgnQz;1 Hp.gever,.,. 4,,-g satisfacto,Jy reply could be- ffi**{I * *t ri' ,' !, r-
\\i i; . .. ',t):y,1 

i)i': 'it\i:. $.N I !11!t) ,::.::,. .:::
Dii t;!.;i r :- !

receivedl"lhe' resp ond rjht'lrad ib mpl etely failed to explai n

.+'\ ifi ii ';

the cause'of,thb'delay in completing the project and

handing over the possession to the complainants. Evetr

though the complainants have not received any response

from the respondent, it has come to know that several

other allottees in the same project have received some

information from the respondent regarding the delay. In

one such letter the respondent has attributed the delay to

bargain/ obligation 5nd there was considerable delay in

construction of the project. In this manner the

complainants have alleady paid about B0% of the agreed
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.n *:* .:

[iv) That in tliii jnanner the possession of the apartment has
1} t l

",u.;% il" 
*.ii"ri!1ffi date despite an

excessrve qna-iiriie*ptainea ia*ai 'bitiro.e than 5 years.
* 

:'F' 
4&*s

Furthermore,"'*it; is; clear'@m ttre attitude of the
r. L 

6;,,,g,1:.11::*.,#:..:,.,..,

respond$nwnrJ# ispSt at all serigrus about completion of

the project *ithin time. The project thus still remains far
% 4 l,1 " , j

from com_pJetipn. fhe respondent is illbgally enjoying the

money that it has received from the complainants, and

other similarly situated flat buyers, and is not interested

in completing the project.

(v) That the respondent has always misled the complainants

regarding the project. In the beginning the respondent

had projected to the complainants that they had all the

Complaint No. 3075 of 201,9

the on-going litigation with the landowners. However, in

another letter written to another allottee in the same

project, the respondent has attributed the delay in

completion of the project to the market condition of the

real estate industry and lacklustre in term of growth in

prices and sales. Thus, the respondent is giving contrary

reasons and is being co,.,111pletely evasive about the state of
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requisite, title and permission from the concerned

authority for development of the project. In lieu of the

stated projection the complainants had agreed for

booking the flat rride allotment letter dated 30.09.2010

and had made initial payments. However, it later came to

the knowledge of the complainants and the complainants

that the responder,_l.'1fr,1.quired the title on the project

land in 2}lt-12,. Fu:ithbr 
'even the agreement for

t,, l'3. .'., '
development of*thq, prbieet was entered into by the

- d.',,x ,i ,..{ 
k t i' ' "=

respondenr*.u.ti-latdr in }olt-tz.This fact is clear from

J"m@"e 1 " t. ..'{._. .

th e fl at u fl y# rlsa gr68it{Eili"f it. aZ 6.i .2,2 o t1 i ts e I f. I n th i s
l# 't'': '! " '-t'*-4

mannec 
.,.*d*..#0""fl"21 

..lrad entic,pd 
i ,rnd 

lured the

complainqntS,intg booking the flat and*making payments

'' *' 
*q 

l* '; 'i" u' I i - ' 
:

thereto "'bv; i.srepresenting' .,the' facts. The said

misrepresentation amounts to unfair practice uls 7 of

RE*o'' 
JB, * ;, #' 

" 
-ff f$

(vi) The re$onddnt*h#s not invoffbd afiy force majeure
,/8'""' * ;j i.t ri,., l ,, ,. . ,, ,ii

circumstan.ur Inoithas attribirted the delay on any

genuine reason. The respondent has not even cared to

inform the complainants regarding the delay despite the

complainants having written several letters and emails to

the respondent to that effect. That in terms of the

allotment letter dated 30.09.2010, the respondent was

liable to hand over the possession of the apartment to the

Complaint No. 3075 of 2019
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been made by complainants to respondent prior to the

execution of the buyer's agreement. Similar one-sided
;-

agreements have been rejected by courts time and again

and as such the respondent cannot rely upon the

provisions of the said agreement and demand any more

future payments from complainants when respondent

has itself failed to bomplete the construction within time.

[viii) That the promoters of the respondent have indulged in

unfair practices in relation to the present project and

hence the registration of the respondent is liable to be

revoked in terms of the mandate of section 7 of the Act.

The respondent had made false promises at the time of

execution of the agreement knowing fully

complainants within 3 years and 6 months from the date

of the allotment letter i.e., by 30.09.2014. However, the

respondent has failed to do the same till date, which is a

delay of more than 5 years. Hence the respondent is liable

to pay interest on the payments made by the

complainants at L0.650/o per annum or at a rate that this

hon'ble Authority deems fit.
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Relief sought by the complainants:

The complainants have filed the present compliant for seeking

following relief:

ti) Direct the respondent to handover the possession of the

apartment along with interest L0.650/o p.a.

On the date of hearing, the authority explained to the

respondent/promoter abotrtt,,f"fre contravention as alleged to

:--

The respondefit hai contestEa ffia complaiirt on the following

grounds. 
:E---------- .e* * r ;,,

'a

i. rhat ttis;res4olo._1, slaitea illtitin: applications of

prospectivb Ufiye1s for'the society and also commenced

the work rriaffi#ffiUiec.ping the required license

for development'''of ,the*'pioject from the requisite
"D'j.(' ;;tt- i[ =;1 ;:

authoriffiLrseaftli various $rolpeitive buyers like the

complainantT ,trOrr:ched the and. Ult-tttd into flat

buyers'agiebment' for purchaiihg the 'flat' within the

project at the specified and agreed terms and conditions.

That the respondent made huge payments to the seller/s,

despite repeated requests nobody turned for claiming the

balance payment attd thus certain disputes and

differences arose inter se among them for a part of the

total land involved. The respondent served a legal notice

dated 24.01.2011 upon the sellers and called upon them

C.

4.

Complaint No. 3075 of 2019

5.

D.

6.
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to fulfil the terms of the Sale deed/s. As no response was

received from the sellers and left with no remedy, the

respondent was forced to invoke the arbitration clause

and file a petition under Section 9 of the Arbitration and

Conciliation Act, 1,996 titled "Parl<utood Vs, Brahm

Prakash & Ors." Arb. Pet. 74 of 20ll before the

Additional District judge, Gurgaon which was decided in

favour of the respondent. Vide the said order, the Seller/s
,,, , '::.a t1i,;

were restrained ,qqs.fliqhating the land and from
i,.lilai;.1'r I ' 

.

creating any 1q.iffittfi rights and any other
,9'" tr

encumbrance and the respondent was directed to

prepare -deoosit a fixed tieposit Receipt (herein after' ,".d ';--lr,
referred" to a"s "FDR") from a nationalised bank for a

period 
f'fp,,ix 

monthsifon,the amount equivalent to balance

sale con'siaL["tion pry"[t. by it. Cdpy'of the order dated

22.17.20tul passbd in petition undei Section 9 of the

Arbitratio n 1n.d14 p'{iiriatio I A.t, 1,gg 6 ri tl ed " p arkw o o d

Vs. Brahm Prakasif'&-Ors:tlAi'bt. Pet. 14 of 201-1 is annexed

herewitli?a$AnnexurQ Rl. In compliance to the Order,

the respondent,{eposited an FDR of Rs.2,30,00,000/- and

kept rede#i g ffiershme fiom time to time.

ii. That against the said order dated 22.7t.2011, the seller/s

filed an appeal titled "Brahm Prakash & Ors Vs.

Parl<wood Infrastructure Pvt Ltd', F.A.O No. 560 of

ZOLZ before the Hon'ble High Court of Punjab & Haryana.

The same was dismissed vide order dated 01.02.2012.

That as the seller/s were dilly dallying in handing over the

possession of the land, the respondent was again
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constrained to file a petition under Section L 1 of the

Arbitration and Conciliation Act, tgg6 titled as

"Parl<wood Infrastructure Private Limited Vs, Brahm

Prakash & Ors, Arb. Case No. 32 of ZOLZ before the

Hon'ble High Court of Punjab & Haryana seeking

appointment of an arbitrator. The same was allowed vide

order dated 02.08.20L3. Ms. Manju Goel, J [retd.] was

appointed as the solS Arb-itrator for the disputes inter-se

th e res p o n d ent and$e*fJ e{,c/$.

That undeterred, t 6iteiTr filed a suit for permanenr

Parkwoor;Qr,lifrastructure PvL Ltdt' $uit No, 133 of

2011bejore learned C.]., Gurgaon. Vide order dated
":l, ,' i

2L07.Zffifi:rt;th* interim dnylicatlon was dismissed

and ther6**rride order dated 22.1,1,.2011, the appeal

against th a; g.|9 'dismissed by the Ld. A.D.l,

Gurgaon. Being aggrieved;'th sellers filed a civil revision

Complaint No. 3075 of 20L9

iii.

injunction along with an interim application under O

u/s 1 r S,p'n$ tid$a 
"s 

: Bril.hm Prakash & Ors Vs. Parkwood

Infrastr4ctg4re Pvt, Ltd" C.R. No 637 of 201,2 before the
:

hon'blelt i[hl*6t it of, b;;irr'& Haryana wherein vide

order dated 1,6.02.2012 the respondent was directed not

to raise construction over the part of land irr dispute. That

thereafter, a court of competent jurisdiction partitioned

the land in dispute vide order of partition dated

L6.05.201.3. An appeal preferred against it by the Seller/s

before the Assistant Collector First Grade, Gurgaon was

dismissed vide order dated 2308.2012 and then a
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revision against it by the Sellers/s before the

Commissioner Gurgaon Division, Gurgaon was also

dismissed vide order dated 04.04.201'3 and then a

revision petition was filed by the seller/s before the

Financial commissioner, Haryana was also dismissed

vide order dated 29.05.2073.

iv. That finally the seller/s and the respondent entered into

a settlement whereuptPnpn agreement dated 19.05.2015

was executed inter-se them,'which was duly recorded by
^,. ,:..

and on the basis otwtrigS^t$ learned sole arbitrator was

pleased to pass ,n ,*Ara'on 02.06.201s.That in terms of
! . " "_ ':'',

the awar -Q@,o4q$t.9ffie se,ltet/s were to perform

certain Aeti ,bn theil partf i.e. they were to pay the
i.il;=;i , -irespondenl A sum ofRs.tr,50,00,000/=hlong with interest

^,.f
and they **".?;ro.,Iithdraw various litigations against the

l

respondent. tiowever, it is pertinent to note that the

seller/s trave,iaifed miserably to comply with their part of

the directions and the respondent was constrained to
{

issue u ,pO..oa1ed 30 12i2016, calling upon them to

comply =*iiii t4qi.- part of the directions as per award
--1

dated 02.06.201t." ttre'sel'leifs'Chosb' to keep mum and

the respondent is yet to hear anything from them and it

seems that they are not willing to perforrn their part. and

the respondent is left rnrith no other option than to go for

further Iitigation.

v. That all the above categorically show that the respondent

has always been and continuously been taking

appropriate steps at its own cost without putting any add-

Complaint No. 3075 of 2019
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on burden upon the complainants in terms of Clause

z8[b)(ii) of the flat buyers agreement wherein it is

categorically stated that if the opposite party "........ is not

in a position to hand over the possession of the Flat, then,,

At its sole discretion challenge the validity, applicability

and/or efficacy such Legislation, Rule, Order or Notification

by moving the appropriate cortrts, tribunal(s) and /or
AuthoriQt..,." 

.**j:t,: 
,

vi. That the above listedmcohf,itions are circumstances' '''tt#;st/s:;
beyond the power anfl;c.p*ffiI of the respondent, and it is

. 
_ 

\. F- ; f*.r$S

Complaint No. 3075 of 20L9

buyer's rg.-{&-g.,,ryrnu l*'3tol*+, n as:e:nqno tne responqelrL

*rrlfi:$ntiiled' ii:ine extensioi of time for handing

over of the possessio n of,the said Flat"; ',

.1 '
r4'vii. That ha5,ti,oin: 

T"T 
the above, 

lne 
r;sPondent was and

is fact badljr entairgled in a dispute pertaining to a part of

the land for thg,,' 
$pVgurriecause 

of which the timely
AEn

completion of the project wat scuttled and the same was
{'.#er". I

due to cif!u6nst.+_."d b.eyond the,power and control of the

respondenf,and fol=which no malafide.can be attributed

to it. It is a matter of fact that despite all the difficulties,

the respondent is still continuing to pay hefty fees

towards renewals of all the licenses, permissions,

approvals, sanctions, clearances required for building,

construction and development of the project from various

governmental authorities at its own cost and expense

without charging anything extra from the complainants

or any other allottee for that matter as it has been
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constrained to per-force seek extension of all the above

requisites and continue paying hefty amounts qua them

with the respective departments so that the project can

be completed at the earliest.

viii. That from the above, it is very clear that the seller/s

turned dishonest and kept instituting one after the other

cases. The same caused the respondent to be always

embroiled in unwarrynted litigation for which it kept

license obta[ned,UV tt e respondent from the Town and

Countrffihninfu Departmenf anq"'ali the subsequent

' s time bound for a lirnitedapprovals were/are alway,
, at' = "++r' == ' 1:, :'

period onty afid.tfrijy hU to be renewed by paying the

renewal fees aftei'the'lapsu'of the prescribed period. The
,l .- 

.

,espond&GwaS at all ,l ll*ttine 
a$,1inst time as it had

its back against 
lhe 

wall. All the costs and expenses have

always be6il boihb hy-',,the-r'espondent on its own and that

none of allottees including the complainants have ever

been chdiged anything extra beyond the terms of the flat

buyer's agreement at any stage or time whatsoever.

ix. That furthermore due to an order passed by the Punjab

and Haryana High Court, a NOC had to be sought irom

HUDA for usage of recycled water which caused the water

incurring extremely substantial expenditure, more so

when the project wai of a very large scale and was
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7.

Complaint No. 3075 of 20L9

supply to be disrupted for almost 82 days which caused

further delay in completion of the project.

x. That coupled with all the above, the respondent has taken

a huge hit due to the on-going economic meltdown and

consequent financial crisis and recession in the market.

Despite thereol the respondent has always been

diligently making its efforts to continue with the

construction and comple"fion of the project and the on-

going litigation fra;1$ SoU,A.try in completion of the
* " rftS-;'i

project. The responHEft$i,f,fls completed as many as six

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.l Territorial j urisdiction

9. As per notification no. 1,/92/201,7-ITCP dated 1,4.1"2.2017

issued by Town and Country Planning Department, the

juris;diction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Ciurugram. In the present case, the project in

question is situated within the planning area of Gurugram

E.

B.
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District, therefore this authority has completed territorial

jurisdiction to deal with the present complaint.

E.lI Sub!ect matter iurisdiction

10. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter as per provisions of section 11(a)(a) of the Act

leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage.
'* * rlt

Findings of the allthority on the obobjections raised by theF.

resnondent:-- --r

1,1,. With regards to thc above contentions raised by the

promoter/developer, it is worthwhile to examine following

issues:

F.I Obiection regarding defect in title land

1,2. While filling mep=ly,p1L obj,,gction has been raised by the

respondent tHat the respondenrEasentered into as many

as ten sale deeds with. different sellers and bought land

for development a group housing society utrder the name

of "Parkwood Westend" at sector 92.lt is pleaded by the

respondent, that a dispute arose between the respondent

and the previous owner of the land beneath the project

which led to referring the nratter to arbitration. Though

awarcl in this regarcl was passed on 22.77.2011. 'fhat

against the said order dated 22.7t.20t1, the seller filed an
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appeal titled as "Brahma Prakash and others Vs.

Parkwood Infrastructure Pvt. Ltd., F.A.O No. 560 of 20!2

before the Hon'ble High Court of Punjab and Haryana and

same was dismissed vide order dated 0L.02.2012. This

was not the end of litigation, and the possession of the

land was not delivered which led to filling of a petition

under section 11 of the Arbitration and Conciliation Act,

L996 before the Hon'b!,,,.Hi8h Court of Punjab and
. ... ,. t.1

Haryana. The same .Mr,+lijgr gWBd vide order dated

02.08.2013 and the maffi'ilriJii.r.rred for arbitration

inter-se between !!g"yespg.ndent and sellers/s. Even the
+ ';

litigation with regeid to ihatland Wasfiled:before the civil
r!;_1 P {iil;.i) . ii} , , 1,1.

court as wel[-d3 the revenue court which'iiltimately got

dismissed on;y04.04.2073 and 29.05.2013. respectively.

Though, finally+ the respondent as WelI Bs the seller

entered into a.settlergent onl19O5i2015 pleased to pass

an award on 02.0620,15,but'the same,,woS also not acted't{r. 
i

upon. Due to all these f{ttors=ffi respondent contented

with various other orderg pasSed by the Hon'ble National
Y-,ri

Green Tribunal.[NGTJ, High Court of Punjab and Flaryana

as well as DTCP the construction of the project could not

be completed, and it led to slow down. So, keeping in all

these things th complainants are not entitled to any delay

possession charges from the respondent.

13. Br.rt the plea of the complainants is otherwise, that the

complainants booked unit in the project of the

respondent on the basis of advertisement in the various

Page1.T of26
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newspaper as well as brochure by paying substantial

amount and the same led to issue of letter of allotment on

30.09.2010. Even builder buyer's agreement dated

29.12.201,1 between the complainants and the

respondent was also executed setting terms and

condition of allotment, payment dimension of the allotted

unit and due date of handover the possession of the unit.

Neither at the time of alf.gtment letter nor at the time of

execution of builder bUy-,e ment the respondent

,e factum oriitl[$.qifii! between them and the

seller pending 
-a.qffiqipr1q* 

.[,trt. When there is clear

s tip uI ari o n i n thffi I dii.,lfi;I';.:ieiaa;'ent wi th re ga rd

to title of the l d beneath the project belonging to the

respondent'thpq they cannot take- plea of litigation

between thenilnd tlfd previous owner in order to make

act a case for delay in completion of the project and

avoiding to payfient"of.delay possession charges.
I

74. The authority. has gone through the various documents

placed on thefilb. The Directoiate of Town and Country

Planning, issued, a; license no. 53 of 2010 dated

tO.O7.2Ot0 vel Upt6 09':07.2A18, the registration of the

project with tlre authority under section 4 of the Act,20!6

it is possible if the condition mentioned sub-clause

t2)(l)[A) and (B) with regard to legal title to the land on

which the der4elopment was proposed along with legally

valid documents with authentication of such title, if such

Iand is owned by another person and same the land is free

Page 18 of26



HARERA
GURUGl?AM Complaint No. 3075 of 201,9

from all encumbrances then as per the provision of

section 11 (4) that the responsibility of the promoter,

with respect to the structural defect or any other defect

for such period as is referred to in sub- section [3) of

section 14, shall continue even after the conveyance deed

of all the apartments, plots or buildings, as the case may

be, to the allottees are executed. It is not disputed that

either at the time of allotpnelt or execution of builder

buyer's agreement dated 29":1.2.2011 or at the time of

endorsement in favoui.,$f, # allottee. They \,vere#
informed about the pend-eficy of litigation with regard to

title beneath the* f.o;.Li by the respondent. It is rhe
aa ,

version in the reply that litigation with the seller

commenced in fanuary 20L1, and which continue even

beyond O, Obi?,|rc if,,ttre respohdenr could not conrinue

with the cons"' ion of the prbject during the interim

period, then how1h,ey.., raiSed'Vaiibus demands against the

complainants. It meani tf,e ffiflainants were left in the
-

dark and was foll.a to part away his hard-earned money

as the project was going at slow speed/stoppage of
.:

consrruction\iirU; tot. ipondency of li[igation. The

respondent cannot blow and cold in the same breath and

take a plea that they could not complete the construction

due to pendency of litigation between them and the seller

and various other order passed by the National Green

Tribunal [NGT), I{igh Court with regard to extraction of

ground water and economic slowdown. So, keeping in all

these facts the respondent cannot take a plea that the
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complainants are not entitled to delay possession charges

as pleaded by them.

Findings on the relief sought by the complainants

Relief sought by the complainants:

(i) Direct the respondent to handover the possession of the

apartment along with interest L0.650/o p.a.

15.

16. In the present complainuhe.g,gmplainants intend to continue
,:. ;1;ig.o,.- 1 

'

with the project and ,r 
":i$fi*!+delay 

possession charges as

provided under the pro$1ffi,;$bction 1B(1) of the Act. Sec.
" i,

1B[1) proviso reads.as.uq{er: '
** *;i],ii\.:* rn

" S e cti o n j f6' nerfl rh' o7 hm oufrt an d co mp e n s a ti o n

18(1). t1|fi.pyb^orcr"ioils to iomplete or is unable to give

prrrrrribn ;f i, apartment, plo!, or building, -
provided.ihgi;u.nere an allottee does no*t inteid to withdrow

from thet"p.ffirtt, hE shdil be paid, by the prombter, interestfor

every ,nofrin gJ delay, tilt t:l1e hiandi.hfi qtvdr;:of the possession,

a t s u ch r a t e* a i"' ffnhv b'dY r e s c r i b'e d 

"'\tt *
t7. Clause 28 of the ipii,:trrldht buyer agreement (in short,

asreemenq 
$offiad$ 

ror 
ry.3"fltil5 

$ft. $ott.ssion and is

reproduced belotv:
!fi

"28 POSS"FSSIp..)\Ix '. t ,' ri' .

a) Time of handing over the possession

That subiect to tenns of this clause and subiect to the FLAT

ALI,OTT|E (S) having complied with all the terms and

conditions of this Agreement and not being in default under any

of the provisions of this Agreement and further subiec_t to

iompliance with all provisions, formalities, registration of sale

deed, docttmentqtion, payment of att amounts due and payable

to the DEVELOPER by the FLAT ALLOTEE(S) under this

ctgreement etc., as prescribed by the DEVEL)PER, the

DEVELjPER proposes to hand over the possession of the FLAT
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within a period of thirty six (36) monthsfrom the date of signing
of this Agreement. If however understood between the parties
that the possession of vcrrious Block/Tower comprised in the
complex as also the vqrious common facilities planned therein
shall be ready & cornplete in phases and will be handed over to
the Allotee of dffirent Block/Towers es and when completed.

At the outset it is relevant to comment on the preset

possession clause of the agreement wherein the possession

has been subjected to all U,*: of terms and conditions of this
"-'ll:r' !'

agreement. The drafting;-0ffi s .'c.,lause and incorporation of

such conditions are fr8t.,,,,$niy,, vague and uncertain but so
. : ^;.: ih

heavily loaded in ..!. pu.[ 6f'fr-t promoter and against the
; ir.

all ottee that even, d singld-ddf,gult..)y,,$he. allottee in fulfil ling

formalities ffitr{Otumi tations etc. as prescribed by the

promoter may{nhke the possesSion clausg,irrelevant for the

purpose oraiicge;;nd thg cdmmitpelt date for handing over

possession tos.s iiJ ;;r;ing-.The in.oipotation of such clause

in the buyer's ,Etgd' khy-.,,,iths nromoter is just to evade the

liability towards timely delivery of subject unit and to deprive

the allottee of his right accruing after delayiin possession. This
. i.

is just to comm'uni ,t to how the builder has misused his

dominant position and drafted .such mischievous clause in the

agreement and the allottee is left with no option bttt to sign on

the doted lines. As per above ntentioned clause, the opposite

parties failed to deliver the possession even after receiving the

substantial amount from the complainants.

18. Admissibility of delay possession charges at prescribed

rate of interest: Proviso to section 1B provides that where an

allottee does not intend to withdraw from the project, he shall
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be paid, by the promoter, interest for every month of delay, till

the handing over of possession, at such rate as may be

prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

. Rule 75, Prescribed rate of interest- [Proviso to section

T2,section 7B qnd sub-section (4) and subscction (7) of
section 791
(1) Forlthe purpose of proviso to section 12; section 18; and

sub:sections (4) and (7) of section 79, the "interest qtthe

rate prescribed" shall be the state Bank of lndia highest

marginal cost o.{.trelldif7 rate 
120/0,:

irovided thqt" in, clse , the State Bank of lndia

marginal cost Of ldrtdiig,ri'te (MCLR) is not in use' it
shall be replac'--ii$ffi iu_c! benchmark lending rates

which the Slatd"Bqrtliof lidia may fix from time to time

for lending to the genePl.Public'

tg. The legislature Tn iti \,fiidfirtr iiT the subordinate legislation
3 ..

under the provision of rule i5'of the ruleS, Has determined the
i{ '+ '; rr,b iite or interest so determinedprescribed rate of interest. ,, , r,li ii

by the legislit__rlte,.,,ip reasona.lle an{,if p,,!re*said rule is followed
'--;.-+-" -I - ; --- :, 

'--: - 1 {;

to award the inieresUit will ensure uniform practice in all the

cases. "(;;)1;."0' 'u;;' , k *''=

ZO. Taking the case fromTiioinbr,angle, the complainants-allottee
"l *.

was entitled to" tf,. delrVed possession ch5rges/interest only

at the rate of$#,unb;i iO. ft-per month of the super area as

30 [a) of ine buyer's agreement for the period of

such delay; whereas, as per clause 31[b) of the buyer's

agreement, th'e promoter was entitled to interest @ 18% per

annum compounded quarterly on the amount due as

mentioned in the notice for possession from the due date till

date of the payment. The functions of the authority are to

safeguard the interest of the aggrieved person, may be the

allottee or the promoter. The rights of the parties are to be
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balanced and must be equitable. The promoter cannot be

allowed to take undue advantage of his dominate position and

to exploit the needs of the home buyers. This authority is duty

bound to take into consideration the legislative intent i.e., to

protect the interest of the consumers/allottees in the real

estate sector. The clauses of the buyer's agreement entered

into between the parties are one-sided, unfair and

unreasonable with respect to the grant of interest for delayed

possession. There are,rq.46rop,g,,other clauses in the buyer's
,,

agreement which give 
,9,WCg."Hi11S- Ro*ers to the promoter to

cancel the allotmerit-)nd fo"rfeit the amount paid. Thus, the

terms and condiilUns ,[ flig....'! 
i's dgre;ment are ex-facie

i

one-sided, unfdir,,* and unreasonable, and the same shall

constitute the:= dnfair,- trade practice ori the part of the

p ro m o te r. ThFq:? t-yJ eS o f, d i s c ri m i n ato ry te rm s a n d c o n d i ti o ns
;

of the buyer's a$ep.........pt,,\adll not be final and binding.
,

2L. Consequently, as pei, 
+b-Site of the State Bank of India i.e.,

-@,thenrarginalcostoflendingrate[inshort,
MCLR) as offiafu iim 14,09 L,021 is 7.30%0. Accordingly, the

prescribed rate,gIinterest will be marginal cost of lending rate

+2o/0i.e.,9.300/Au." 1. ,t? ,x, 'tt. t I I I I

22. Rate of interest equally chargeable to the allottee in case

of default in payment:- The definition of term 'interest' as

defined under section Z(za) of the Act provides that the rate of

interest chargeable from the allottee by the promoter, in case

of default, shall be equal to the rate of interest which the

promoter shall be liabie to pay the allottee, in case of default.

The relevant section is reproduced below:
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"(za) "interest" meons the rotes of interest payable by the

promoter or the allottee, ss the case may be.

Explanation. -For the purpose of this clause-
(0 the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of
interest which the promcter shall be liable to pay the

allottee, in case of default;
(i0 the interest payable by the promoter to the allottee shall

be from the date the promoter received the amount or
any partthereof till the date the amount or partthereof
ond interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the

date the allottee defaults in payment to the promoter till
the date it is Paid;',',. . , .

23. Therefore, interest on $1., delay payments from the
i:igfi{a }.'l l.rs : -il

complainants shall Ue ffiii$q$jl;rat the prescribed rate i.e.,

9.300/o by the respoh-det$Rrpmoter which is the same as is
4\ 'fY l

being granted to the compldinahtin case of delayed possession

charges.

24. On consideration
r .si:::j

submissions made

of the documents available on record and

by both the parties it is the failure of the

promoter to fulflil yti3bf igations 
:andrr-e$Jonsibilities 

as per the

buyer's agreement dated ZO.},Z.ZOn{ to hand over the

possession Within the'iitipulated period. The due date of

possession *rn.,:t*oqt Ze1V,ZOt+,;laccii'rdingly, the non-

co m pl i an ce qf"th e,. rn,,u,,nl-.*., coo ntain e d i n s e cti o n l- 1 [+) (a) read

with section-161f1.of the eCt on the part of the respondent is

established. In the present case, the project Parkwood

Westend is registered vide registration no. 16 of 201'8 dated

1-9.01.2018 which was valid upto 3L.012.2019. HOwever, the

project is incomplete as on date. It needs extension under

section 7.3 ofthe RERA Act201,6. However, it has been stated

at bar by the counsel for the respondent that they shall move

the case for grant of funds under Swami fund from
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government of India. The project is complete upto 700/0. Since

the project is incomplete, as such, the complainants are

entitled delayed possession charges till handing over of

possession after obtaining certificate from the competent

authority. Accordingly, the non-compliance of the mandate

contained in section 11(al[a) read with section 1B[1) of the

Act on the part of the respondent is established. As such, the

complainants are entitled*to.,.,{,:lry possession charges at
'+e:'"s

prescribed rate of the i-r!ffit 9.30o/o p.a. w.e.f. 29.12.201'4

till handing over porr.$$iffi*iit the unit after the receipt of

occupation certifical_e A*s*per'Provisions of section 1B(1) of
"-a.'

the Act read *jth rule 15 oftne Rlites. r" 
:

ti) The respondent is directed to pay interest at the

prescribed rate of 9.300/o p.a. for every month of delay on

the amount paid=by,the complainants from the due date

of possession i.e., 29.1.2.201.+ till the handing over

possession of the unit. The arrears of interest accrued so

far shall be paid to the complainants within 90 days from

the date of this order as per rule 16(2) of the rules and

thereafter monthly payment of interest till the offer of

possession shall be paid on or before L0th of each

subsequent month.

Directions of the authoritY

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast tlpon the promoter as per the

function entrusted to the authority under section 3a(fJ:
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(iil The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

(iii) The rate of interest chargeable from the allottee by the,

promoter, in case of default shall be charged at the

prescribed rate i.e., 9.30% by the respondent/promoter

which is the same rate of interest which the promoter

shall be liable to pay the allottees, in case of default i.e.,

the delayed possessio as per section Z(za) of the

Act.

Complaint stands di

File be consi

d'
(Samir Ku

Member
Haryana Real
Dated: L4.09

26.

27.

V!- - -',/
ryi,;; wT^rGoyal)

Member

ia:i :
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