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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 30750f2019
First date of hearing: 21.11.2019
Date of decision : 14.09.2021

1. Vinay Kumar Laad

2. Nisha Laad

Address:- Flat no. 25, Meghdoot apartment,

Sector-104, Gurugram 2 Complainants

R
GVery

M/s Parkwood lnfmﬁtrucmﬁ%lf@
Address:- 1001, Hemkunt Chambers 89

Nehru Place, New I}aelizrjﬂ‘lt;lﬂig Lk Respondent
CORAM: / ¢ /

Shri Samir Kumar " | = Member
Shri Vijay Kumar Goyal Member
APPEARANCE: ' \

Shri Saurabh Mishra - o Advocate for the complainants
Shri Venket Rao f _““Adyoecaté for the respondent

ORDER

1. The present r;u':missaﬂ'it dated 20.08.2019 has been filed by the
cnmphinantpfnl]-mttees-und_Er section 31 of the Real Estate
(Regulation and Development) Act, 2016 {in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

Unitand project related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, delay period, if any, have been

detailed in the following tahular form:

?r..- e ol
S.No. | Heads f g Information
i, Project name an Inf‘&linﬁ Parkwood Westend”,
y 14 LY | Sector-92, Gurugram
2. PFDFE“?“E%_/ n'l-r .; 1*125 acres
3. Nature afthe project Residential Group
g PﬂLd AT _ Huﬂ?{ing Colony
4. | DTCP | license. po. .anﬂ validity | 53 of 2010 dated
status ‘i 1 1 I ,EHQE;D.P’?-EIJIH valid upto
| {09.07.2018
i 'u Ly ., - W
5. | Name of Il::?nﬁg: ]’:L o (2\ | Smt. Devkiand 4 others
b. RERA Registered nhtreglstered Reglistered vide no. 16 of
H }ﬁ ;—-{ h < ) 2018 dated 19.01.2018
' \ | valid upto 31.12.2019
7. Occupation | ~Eerﬁﬁpata Mot received
L% .
8. Unit no. B-101, 1= floor, Tower-B
9. Unit measuring 1200 sq. ft.
10. Date of execution of flat buyer's | 29.12.2011 b
agreement (Page 54 of the
complaint)
11. Date of allotment letter 30.09.2010

(Annexure C-1, page 46
of the complaint)
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12, Payment plan Construction linked
payment plan
13. | Total Sale consideration Rs. 27,19,365/-
(As per applicant ledger,
| page 107 of the
complaint)
14. |Total amount paid by the|Rs.27,19,108/-
complainants (As per applicant ledger,
page 107 of the
| complaint)
15. | Due date of delivery of 29.12.2014
possession as per (Due date calculated
(As per clause 28 (a) : Eﬁ'ﬁmﬁfhs from the date of
from the date of si ’g_'ﬁfﬁj_g_pﬁ,.‘:has agreement i.e,
agreement) .~ 31.10.2011)
16. | Offer of m@ug i o N Hpt offered
17. | Delay t::f ]ﬁhd“r ing ﬁﬁ'érpr:-s&tssmﬁ 6 years 10 months 16
till :tate :r:4 E{H 2021 days
Facts nftheﬁ.qmnplaiﬁ’t !

The f::::mp!ailﬁgts\ﬂm{h made the fnﬂn,ﬁﬁng?suhmissinns in the
Ton'

complaint:

Tl
1!

(i) The complainants suhmfﬁad that the representatives of
the respgn@n;%ad fmét approached to the complainants
in the m;;mm of September 2010 and credentzals of group

-_‘

housing sr:heme ‘of” resxdentlal

ﬂats viz 'Parkwoaod,

Westend' Sector 92, Gurgaon, were explained to him

(hereinafter 'Parkwood project’). It was further assured

to the complainants that they have already obtained the

legal title and necessary permissions/ sanctions from the

competent authority for development, construction, and
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marketing etc of the project land that the project land is

free from any kind of dispute. In pursuance of the
promises made in the allotment letter dated 30.09.2010,
the complainants started making the payment to the
respondent in terms of the construction-linked payment
schedule, That the respondent took advance money
without informing the r_nmplainants the that they were

-H-h

vet to obtain rights to ﬂ'tf..'t prmect land from landowners
|' r"_,-'

and also concealed fﬁﬁt thE}F were yet to obtain necessary

permission ,{ﬁlﬁtﬂplﬁ, frum the competent for
devetﬂpqé; construction and marketing etc of the
project ﬂatﬁf[( After taking suhstantﬁl booking amount
from é‘ﬁ?ﬁf‘il- huxer&; ihc!uli:liﬁg_; utpe complainants
hereunder, the respunﬂenl ustenstbly entered into an

N2
agreement with, tﬁe nrlginai landowners and acquired

rights tﬂﬁ_ﬂ]ﬁ pr&]ncﬁgl@dﬁ as claimed by the respondent
builder in the huyer's agreement executed later.

(ii) That the rn;spﬂndﬂnt had already promised to hand over
the possession of the apartment within 3 years period
with 6-month grace period from the date of allotment ie.
30.09.2010. However, the respondent surreptitiously
mentioned in clause 28 of the flat buyer's agreement that

possession of the apartment will be handed over within

36 months from the date of signing of the agreement l.e.
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29.12.2011. It is however, submitted that the sald clause

is not binding upon the complainants because the entire
flat buyer's agreement was one-sided and the
complainants was not given sufficient time to go through
the same and that clause 28 was surreptitiously
introduced and was against the promise made earlier,
(iii}) That despite maklng pa}'ment upfront as desired by the
respondent, the resp Edbntﬂld not fulfil its part of the
bargain/ nh]igatlgn gﬁ&m&e was considerable delay in
construction_ m" I:J'.m project. In. this manner the
cumptain'arﬁaiﬁaue alreadf paid ahnut’ﬂﬂ% of the agreed
price. ltflﬁ.__p_?rtim;nl: to_note that the respondent has nat
made an{":-ll.tii\?‘ﬁ;{ demand for pa}n'nent since then. That
the cumplamants had med on several occasions, to find
out the st\'ﬁls ﬁf: cﬂmplet—a.un of project from the
respund%_ra HKPWEEE;:“ nu?ﬁa;j Ejyct_ﬂ.!}f reply could be
r&n:ewed."]_"i’{erespaﬂdﬂnt had completely failed to explain
the l:auslg H;Jf,ht];ﬂa‘.;:llglay. in' completing the project and
handing over the possession to the complainants. Even
though the complainants have not received any response
from the respondent, it has come to know that several
other allottees in the same project have received some
information from the respondent regarding the delay. In

one such letter the respondent has attributed the delay to
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(iv)

(v)

the on-going litigation with the landowners. However, in
another letter written to another allottee in the same
project, the respondent has attributed the delay in
completion of the project to the market condition of the
real estate industry and lacklustre in term of growth in
prices and sales. Thus, the respondent is giving contrary
reasons and is being c:}mpletely evasive about the state of
affairs. The respo ndenr;fhim cannot be believed or trusted
atall, Nul:wuhstand;h g*IE:lhe same it is submitted that none
of these J:'E&Sl}gﬁ a,re uq].l& EnTt,he eyes of law for any delay
in the prl.‘:-lé’%qf/ e AN

That in ’th}s manner the, ‘possession of the apartment has
not heen\q_]EEE{Fd'-tu the complainants till date despite an
excessive ';}Fig?@ﬁgxglamed ;l_g:la:,} of more than 5 years.
Fu rthermuré?*iii" is Elgﬁr from the attitude of the
respundent‘,ﬂtha;ﬂ: isnut atall serio usabout completion of
the pm]éi:htﬂthln l'imE '[ihe project thﬂs still remains far
from com p]Etmn Th:: rtﬁppndenl: is '"ﬂegally enjoying the
money that it has received from the complainants, and
other similarly situated flat buyers, and is not interested
in completing the project.

That the respondent has always misled the complainants
regarding the project. In the beginning the respondent

had projected to the complainants that they had all the
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(vi)

requisite title and permission from the concerned
authority for development of the project. In lieu of the
stated projection the complainants had agreed for
hooking the flat vide allotment letter dated 30.09.2010
and had made initial payments. However, it later came to
the knowledge of the complainants and the complainants
that the respundent had acquired the title on the project
land in 2011-12. _Furthm* even the agreement for
development f-fthﬁ ijﬁtt was entered into by the
mspundent,mut:h laterin 2011-12. ‘This fact is clear from
the flat hi{;'e:'r S/a:greément'dated 29‘;12 2011 itself. In this
manner respnnctent had enticed and lured the
cnmplall{‘agtl nt? booking the ﬂatand-making payments
thereto hy miﬂeprﬁsentmg the facts. The said
mtsrepresenhtm& amu{mts to.unfair practice u/s 7 of
RERA, 2’!'!;&.1%I ARFE
The resﬁundént has not invoked any force majeure
circumstanices /nor | has “attributed ‘the delay on any
genuine reason. The respondent has not even cared to
inform the complainants regarding the delay despite the
complainants having written several letters and emails to
the respondent to that effect. That in terms of the
allotment letter dated 30.09.2010, the respondent was

liable to hand over the possession of the apartment to the
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(vil)

complainants within 3 years and 6 months from the date
of the allotment letter i.e., by 30.09.2014. However, the
respondent has failed to do the same till date, which is a
delay of more than 5 years. Hence the respondent is liable
to pay interest on the payments made by the
complainants at 10.65% per annum or at a rate that this
hon'ble Authority deerns fit.

That the agreemeut Ig} l]]lﬂ -sided document favouring
respondent mu’rﬁlm th?ﬁeﬁment of complainants. That
cumplamanl:s x;.:er ¢uereed to sign, the buyer's agreement
since pa m::n’t of la."]“ge “amounts. nF money had already
been mada g:-_',' complainants to respondent prior to the
executm{ {Ef\fxe hﬁyer 5 e_l.grﬂerfmfit.lrﬂlm1lar one-sided

agreementsxhaif& been rE]ected by courts time and again

and as such"“ ﬂie mﬂmn::lent cannot rely upon the

prwismn L?E salcl agreemem: and. dEmaﬂd any more

e

future p" ents frhm mmplam*ants whan respondent

has itself fEﬂIE[l ltl::« tdmplete the con stru-:tm n within time,

(viii) That the promoters of the respondent have indulged in

unfair practices in relation to the present project and
hence the registration of the respondent is liable to be
revoked in terms of the mandate of section 7 of the Act.
The respondent had made false promises at the time of
execution of the agreement knowing fully
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C. Relief sought by the complainants:

4. The complainants have filed the present compliant for seeking
following relief:
(i) Direct the respondent to handover the possession of the
apartment along with interest 10.65% p.a.
5, On the date of hearing, the authority explained to the
respondent/promoter ahuut the contravention as alleged to

have been committed in rﬂIaltlpMu section 11(4) (a) of the Act

"'.r"

to plead guilty or nnt tto plEﬁad gullb_.a
D. Reply by the respﬂndent‘

6. The resp Dnden_g;hg‘ﬁ co n!:EEtEd e cormplaint on the following

¥
y -

grounds. 2 i

-

i. That mi res{undent started inviting applications of
prospective I:-u:,rers for the sociéty and also commenced
the waork afteré’pp]ymganﬂ receiving the required license
for develupmﬂ nt of the project from the requisite
aurhnrm} 'HIEEE:aﬂ'Ef -\?Bﬂﬂuﬁ prospective buyers like the
complainants ap p_ruached the and entered into flat
buyers’ agreement’ for purchasing the ‘flat’ within the
project at the specified and agreed terms and conditions.
That the respondent made huge payments to the seller/s,
despite repeated requests nobody turned for claiming the
balance payment and thus certain disputes and
differences arose inter se among them for a part of the
total land involved. The respondent served a legal notice
dated 24.01.2011 upon the sellers and called upon them
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1.

to fulfil the terms of the Sale deed /s. As no response was
received from the sellers and left with no remedy, the
respondent was forced to invoke the arbitration clause
and file a petition under Section 9 of the Arbitration and
Conciliation Act, 1996 titled "Parkwood Vs. Brahm
Prakash & Ors” Arb. Pet 14 of 2011 before the
Additional District judge, Gurgaon which was decided in
favour of the respondent. Vide the said order, the Seller/s
were restrained fr%qlmm{ing the land and from
creating any th!t;d part_-,r rights and any other
encumbrance- am;i the respofident was directed to
prepare aﬂdﬁeynmt a fixed deposit Receipt (herein after
referred, tn as FDR] fl."ﬂt'l'l a nationalised bank for a
period ﬂ'f El.:':mnnthrfnr the amount eq;uwalent to balance
sale c&n‘slderatmh payable by it. Copy of the Order dated
22.11. 2011 passed in petition under Section 9 of the
Arbitration aﬂaﬂﬂﬂﬂﬂlﬂﬂﬂn &ct, 1996 titled “Parkwood
Vs. Brahm Prakash & Ors:*Arb. Pet. 14 of 2011 is annexed
heramth_.ﬂsfl Annexure R1: In m:implt:anrce to the Order,
the respondent deposited an FDR of Rs.2,30,00,000/- and
kept reﬁaﬁfﬁg the same from time to time.

That against the said order dated 22.11.2011, the seller/s
filed an appeal titled “Brahm Prakash & Ors Vs
Parkwood Infrastructure Pvt Ltd”, F.A.O No. 560 of
2012 before the Hon'ble High Court of Punjab & Harvana.
The same was dismissed vide order dated 01.02.2012.
That as the seller/s were dilly dallying in handing over the
possession of the land, the respondent was again
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iii,

constrained to file a petition under Section 11 of the
Arbitration and Conciliation Act, 1996 titled as
“Parkwood Infrastructure Private Limited Vs, Brahm
Prakash & Ors, Arb. Case No. 32 of 2012 before the
Hon'ble High Court of Punjab & Haryana seeking
appointment of an arbitrator. The same was allowed vide
order dated 02.08.2013. Ms. Manju Goel, | [retd] was

appointed as the sole arhitrator for the disputes inter-se
the respondent and S'Ejiﬂlﬁgﬁa

injunction alﬂri:gl:-wﬁh fzﬂ‘r 1nterin:| application under 0
NUXIX Rule La:g,d’z EP’E tltled as "Erai;-m Prakash & Ors Vs
Pﬂrkwe?qd= Iﬂﬁastructure Put. Ltd" 'S wit No, 133 of
201 Ibeﬁ:l{:g ;'Eeame& C.J, Gurgaon.-Vide order dated
21.[}?.2&'1‘;]:’;,_ "ﬁ‘urs't.:the interim E_l’pﬁ_licarj};-n was dismissed
and meréﬁftef“fide order dated 22.11.2011, the appeal
against thereto-was also dismissed by the Ld. A.D],

Gurgaon. Eemg aggrmveﬂ the sellers filed a civil revision
ufs115, g.‘ PC titled as-“Brahim Prakash & Ors Vs. Parkwood
Infmstrucmre FFL Ltd” C.R. Mo 637 of 2012 before the
hon'ble high- mﬁrt ‘of Punjab & Haryana wherein vide
order dated 16.02,2012 the respondent was directed not
to ralse construction over the part of land in dispute. That
thereafter, a court of competent jurisdiction partitioned
the land in dispute vide order of partition dated
16.05.2013. An appeal preferred against it by the Seller/s
before the Assistant Collector First Grade, Gurgaon was
dismissed vide order dated 23.08.2012 and then a

Page 11 of 26



HARERA
2 GURUGRAM Complaint No. 3075 of 2019

v,

revision against it by the Sellers/s before the
Commissioner Gurgaon Division, Gurgaon was also
dismissed vide order dated 04.04.2013 and then a
revision petition was filed by the Seller/s before the
Financial Commissioner, Haryana was also dismissed
vide order dated 29.05.2013.

That finally the seller/s and the respondent entered into
a settlement whereupon an agreement dated 19.05.2015
was executed inter—s&gﬁmm; which was duly recorded by
and on the basis uf wh‘i&:h !the learned sole arbitrator was
pleased to pa,sf an aﬁﬁfﬂ on 02. 06.2015.That in terms of
the awarq,ﬁlaitd 0 2 {J 6 2‘315 the, seller/s were to perform
certain aal:‘s on their part i.e, they were to pay the
rf:spundeuj a sumﬁfﬁﬁ 1,50,00,000 /<along with interest
and thﬂjf u;:f; to withdraw various 1It|gal:mns against the
respondent.: wawer. It is pgrhne nt to note that the
seller/s ha!.re'{mled nﬁsprﬂbly to-comply with their part of
the directions and the respﬂndent was constrained to
issue a ]:Erl;ér Hated SJﬂIE'Eﬂlﬁ, calling upon them to
comply with, their pari__.df the directions as per award
dated 02.06.2015. The seller /s chose to keep mum and
the respondent is yet to hear anything from them and it
seems that they are not willing to perform their part. and
the respondent is left with no other option than to go for
further litigation.

That all the above categorically show that the respondent
has always been and continuously been taking
appropriate steps at its own cost without putting any add-
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vi.

vil

on burden upon the complainants in terms of Clause
28(b)(ii) of the flat buyers agreement wherein it is
categorically stated that if the opposite party “........ {5 not
in @ position to hand aver the possession of the Flat, then....
At its sole discretion challenge the validity, applicability
and/orefficacy such Legislation, Rule, Order or Notification
by moving the appropriate courts, tribunal(s) and Jor
Authority....."
That the above .h:i;;g;fg{ppr_pditiuns are circumstances
beyond the power a‘ﬂﬂjﬁuntﬁnl of the respondent, and it is
categurmall}r H‘E_rpm;aigH in the Clause 28(b)(i) of the flat
buyer's agree:qﬂnt tha‘t In su‘n:h a st:enarm the respondent
“.woushall-be, Enﬁﬂad to the' extension of time for handing
over of ﬂrwﬂﬂéﬁmu of the said Flat"
That has,hump from the above, the respondent was and
is fact hadly etjru'tangled in a dispute 'piertmmng to a part of
the land for mEpmtﬂ ygars; because of which the timely
cnmplennn of the pr n]ucrwas scuttled and the same was
due to -‘:Ibcupsfance&hrybnﬂ th&puwer and control of the
respundent and fur which no malafide can be attributed
to it It is natter of faet that despite all the difficulties,
the respondent is still continuing to pay hefty fees
towards renewals of all the licenses, permissions,
approvals, sanctions, clearances required for building,
construction and development of the project from various
governmental authorities at its own cost and expense
without charging anything extra from the complainants
or any other allottee for that matter as it has been
Page 13 0f 26
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constrained to per-force seek extension of all the above
requisites and continue paying hefty amounts qua them
with the respective departments so that the project can

be completed at the earliest.

vili. That from the above, it is very clear that the seller/s

fx.

turned dishonest and kept instituting one after the other
cases. The same caused the respondent to be always
embroiled in unwarranted litigation for which it kept
incurring E:-:tfemely substantla] expenditure, more so
when the project wé'é r.rf 4 very large scale and was
interconnec }d 1.:.I'hl:h aa;h'nther and it was on going and
was 1m-rn1ving jmg: funds and ‘multiple recourses an
account; uF‘aﬂ at the same point of time. Further, the
license n_ ned by the respondent __fr-::lm the Town and
Country’ '?lil::_inlui'ﬁ_g Ii-ﬂpéirtmenf andvall the subsequent
appmualé;wqf:aj;_nra always time . bound for a limited
period uﬁl}' a'nr;i'[ the:-,r 'haﬂ'.tn be renewed by paying the
renewal fees after tﬁeiapse of the prescribed period. The
respundent;}uas %:: all-times fighting against time as it had
its back aga,tnst the wall. All the costs and expenses have
always been borna by the respondenton its own and that
none of allottees including the complainants have ever
heen charged anything extra beyond the terms of the flat
buyer's agreement at any stage or time whatsoever.

That furthermore due to an order passed by the Punjab
and Haryana High Court, a NOC had to be sought from

HUDA for usage of recycled water which caused the water
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supply to be disrupted for almost 82 days which caused
further delay in completion of the project.
¥ Thatcoupled with all the above, the respondent has taken

a huge hit due to the on-going economic meltdown and
conseqguent financial crisis and recession in the market.
Despite thereof, the respondent has always been
diligently making its efforts to continue with the
construction and mmpl&tinn of the project and the on-
going litigation has l:al_;:lspd delay in completion of the
project. The respuﬁﬂ?i"il has completed as many as six
towers with E?’Mlnts. ,

Copies of all the dﬂcuments ha":re been filed and placed on

record. The autﬁeﬁﬂdty is nmm ﬂispute Hence, the complaint

can be decided _pn the basis of theses undisputed documents.

Jurisdiction of thfﬁ uthority

The authority :::hsg:iw:m that it has territorial as well as subject

matter jurisdiction tﬁﬁdjudica[e the present complaint for the
reasons Eive?ibé;iu?.-;’ _ i % |

El TEl‘rll:urial Eurl,sdlttinn

As per notification no. 17/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram, In the present case, the project in

question is situated within the planning area of Gurugram
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District, therefore this authority has completed territorial
jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction

10, The authority has complete jurisdiction te decide the

complaint regarding non-compliance of obligations by the
promoter as per provisions of section 11(4])(a) of the Act
leaving aside compensation which is to be decided by the
adjudicating officer if pursi%j!ﬂd]j}r the complainants at a later

stage. e
! ]

F. Findings of the agh"htjl:y on ﬂ;é uhjm:tinns raised by the

11.

12.

respnndenl. ~7 4 -

“_\_ f

With regards to the -above contentions raised by the

&l

prumuter,r’déﬁéiu‘per;:'it is worthwhilé to_examine following
|- -'__, L[ | 1 1

issues:

F1 Objection reﬁﬁrﬂj&défeﬂ:ﬁiﬂ title land

While filling reply, an objection has been raised by the
respondent tﬁa '3 rebﬁpﬁnHEn‘t has EI’i‘!E‘t‘Ed“{n to as many
as ten sale dgg@sg&dm different sellers and bought land
for development a group housing society under the name
of “Parlkwood Westend” at sector 92. It is pleaded by the
respondent, that a dispute arose between the respondent
and the previous owner of the land beneath the project
which led to referring the matter to arbitration. Though
award in this regard was passed on 22.11.2011. That
against the said order dated 22.11.2011, the seller filed an
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13.

appeal titled as "Brahma Prakash and others Vs,
Parkwood Infrastructure Pvt. Ltd, F.A.O No. 560 of 2012
before the Hon'ble High Court of Punjab and Haryana and
same was dismissed vide order dated 01.02.201Z. This
was not the end of litigation, and the possession of the
land was not delivered which led to filling of a petition
under section 11 of the Arbitration and Conciliation Act,
1996 before the Hon'ble High Court of Punjab and

Haryana. The same was allowed vide order dated

02.08.2013 and the nual:tér{*m;&’:.‘:referred for arbitration
inter-se between j}f‘e respgr[dent and sellers/s. Even the

litigation with regaﬂ:l to t]:lai: Iandwas filed hefure the civil

court as welk'a}“tﬁe reventie court which ull:lrnatnaij,..r got
dismissed cm Qt‘l:.ﬂ-i 2013 and 29.05. 2?1& respectively.
Though, ﬁ:na.jl},rf the respondent as well as the seller
entered into a sgtrlm:g.\enl: on 19.05:2015 pleased to pass
an award on I]E uﬁ_zms hut the same was also not acted
upon. Due to all th&sa factors the respondent contented
with various mher r.:irders passed by the Hon'ble National
Green Tribu I'!:I] [NGT]' IHigh Court of Punjab and Haryana
as well as DTCP the construction of the project could not
be completed, and it led to slow down. So, keeping in all
these things th complainants are not entitled to any delay

possession charges from the respondent.

But the plea of the complzinants is otherwise, that the
complainants booked unit in the project of the

respondent on the basis of advertisement in the various
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14.

newspaper as well as brochure by paying substantial
amount and the same led to issue of letter of allotment on
30.09.2010. Even builder buyer's agreement dated
29122011 between the complainants and the
respondent was also executed setting terms and
condition of allotment, payment dimension of the allotted
unit and due date of handover the possession of the unit.
Neither at the time of allotment letter nor at the time of
execution of builder buyef»ap.ggreement the respondent
disclosed the factum of llﬁ‘gal:ihn between them and the
seller pendmg a;ﬁagipugff{-mms When there is clear
to title of the l‘éfrldj heneath thﬁ.‘ prnject belonging to the
respondent th;n they cannot take ['.-laaa.r of litigation
between thern ﬂnl"d the previous owner in-order to make
act a case fun‘dela_‘,t*m completion of the project and
avoiding to payment- af ﬂela}r pﬂsaesslun charges.

The authority, has gun:rr thrﬂu$h thE varigus documents
placed on thﬁﬁ'm ;I'h& ng'egtdjaxe of qun and Country
Planning, issued; a|license no. 53 of 2010 dated
10.07.2010 valid upto 09:07.2018, the registration of the
project with the authority under section 4 of the Act, 2016
it is possible if the condition mentioned sub-clause
(2)(1)(A) and [B) with regard to legal title to the land on
which the development was proposed along with legally
valid documents with authentication of such title, if such

land is owned by another person and same the land is free
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from all encumbrances then as per the provision of

section 11 (4) that the responsibility of the promoter,
with respect to the structural defect or any other defect
tor such period as is referred to in sub- section (3) of
section 14, shall continue even after the conveyance deed
of all the apartments, plots or buildings, as the case may
be, to the allottees are executed. It is not disputed that
either at the time of allm:ment or execution of builder
buyer's agreement dated %9312[!11 or at the time of
endorsement in favuur i;f thb allottee. They were
informed about the‘pﬂndengy of Eltigaiinn with regard to
title beneath th&-'prtr]&r.:t h:,r 1:]1!3 respundent It is the
version in ﬂlﬁ rEp]}" I:hat Iltigatmn with the seller
commenced ||11]'?nuaq-' 2[!11 and which: ‘{:I:II'ltII'II.I.E even
beyond 02. ﬂﬁ 2[115 if the respondent could not continue
with the cﬂnstmctimn of the project durmg the [nterim
period, then how the;-,rr:a ised va duus demands against the
complainants. It means the cumplainants were left in the
dark and was  forced to partawa].r hishard-earned money
as the pru;e;t was gnfng at slow speed/stoppage of
construction'.due.’ to. ‘pendency.  of  litigation, The
respondent cannot blow and cold in the same breath and
take a plea that they could not complete the construction
due to pendency of litigation between them and the seller
and various other order passed by the National Green
Tribunal (NGT), High Court with regard to extraction of
ground water and economic slowdown. So, keeping in all

these facts the respondent cannot take a plea that the
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complainants are not entitled to delay possession charges
as pleaded by them,

G. Findings on the relief sought by the complainants
15. Relief sought by the complainants:
(i) Direct the respondent to handover the possession of the
apartment along with interest 10.65% p.a.

16. In the present complaint, the complainants intend to continue
with the project and is s’eeijfing delay possession charges as
provided under the pruﬂ%a}tﬁ;&chuu 18(1) of the Act. Sec.
18(1) proviso rea:_:lgf@.@"}ﬁ A |

J e Pt Al el
“Section m&:ﬁeﬁm.'J_Mnupt and compensation
18(1). Ifithe-pr moter fails to complete or is unalle to give
p:r.s.sessf"::rf.hf n apartment, plat-ar building, —
Fm-.r.rdei:gﬁ' twhere an allottee dogs rat in tend to withdraw
from the ﬂﬂf ect he shall be paid, by the promoter, interest for
every mun!ﬁtﬁjﬁﬁﬂg_}u till the handing over'of the possession,
at such mteﬁﬂifﬁ@,ﬁj}:mﬂﬂﬁﬁi'

17. Clause 2B of the ﬁp‘ar-t‘miaﬁt buyer agreement (in short,
agreement) ﬁrqﬁidﬁ-.fﬂt handing over of possession and is
reproduced below!

"28 Puss_gﬁi_py.- _
a) Time of handing over the possession

That subject to terms of this clause and subject to the FLAT
ALLOTTEE {5) having complied with all the terms and
conditions of this Agreement and not being in default under any
of the provisions of this Agreement and further subject to
compliance with all provisions, formalities, registration of sale
deed, documentation, payment of all amounts due and payable
to the DEVELOPER by the FLAT ALLOTEE(S) under this
agreement ete, as prescribed by the DEVELOPER the
DEVELOPER proposes to hand over the possession of the FLAT
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18.

within a period of thirty six {36 ) months from the date of signing
of this Agreement. If however understood between the parties
that the possession of various Block/Tower comprised in the
complex as also the various common facilities planned therein
shall be ready & complete In phases and will be handed over to
the Allotee of different Block/Towers as and when completed.

At the outset it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement, The drafting ufrth!s clause and incorporation of
such conditions are not cm'iy vague and uncertain but so
heavily loaded in ﬁumur uI[' t‘he promoter and against the
allottee that e*-:'m.@‘:-*s;;lgl&’ default b by thq‘ allottee in fulfilling
formalities and’ dncumehtaﬁnns etc, as prescribed by the
promoter may htai:e the possession clause irrelevant for the
purpose of ali!utteze and the commitment date for handing over
possossion IDESS its meaning. The incorporation of such clause
in the buyer’s agrlgep]ﬂmhyj_ha.pmmumr is just to evade the
liability towards timely. delivery of subject unit and to deprive
the allottee ﬂfhfsnght a:crumg after delayin possession. This
is just to l:nmment as to how the builder has misused his
dominant putu:mn a.rtd drafted such mischiévous clause in the
agreement ané‘.:"thl; allottee is left with no option but to sign on
the doted lines. As per above mentioned clause, the oppaosite
parties failed to deliver the possession even after receiving the

substantial amount from the complainants.

Admissibility of delay possession charges at prescribed
rate of interest: Proviso to section 18 provides that where an

allottee does not intend to withdraw from the project, he shall
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19.

20,

be paid, by the promoter, interest for every month of delay, till
the handing over of possession, at such rate as may be
prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12 section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  Forthe purpose of provise to section 12; section 18; and
sub-sections (4) and (7) of section 19, the "interest at the
rate prescribed” shall be the State Bunk of India highest
marginal cost of lefiding rate +2%.:

Provided that {n:case. the State Bank af [ndia
marginal cost ufj'gﬂdim rate (MCLR) s not In use, it
shall be rep?ﬂceg’bji stigh benchmark lending rates
which the State Bank of India mgy fix from time to time
far lendi L’E the generuf pubn'iﬁ

The leg]slaturaﬂn ts -.’r'ur"isdum in the subordinate legislation

under the prmr;s:qh of rule 15 r:-f the rules, has determined the
prescribed mt& uf interest-The rate of interest so determined
by the Iegslu,g:u}geﬁ:p reasonable and [F I:pe,said rule is followed
to award the mte:,-ee:t, it will ensure uniform practice in all the
cases. \J -I*; :

Taking the case from i'aﬁdiih'ai*.anglﬁ, the complainants-allottee
was entitled to.the delayed possession charges/interest only
at the rate 'l:If'B‘ 5;’ per 54, ft per month of the cuper area as
per clause 30, (4).of tHie buyer's agreement. for the period of
such delay; whereas, as per clause 31(b) of the buyer's
agreement, the promoter was entitled to interest @ 18% per
annum compounded quarterly on the amount due as
mentioned in the notice for possession from the due date till
date of the payment The functions of the authority are to
safeguard the interest of the aggrieved person, may be the

allottee or the promoter, The rights of the parties are to be
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Z1.

22,

balanced and must be equitable, The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the home buyers. This authority is duty
bound to take into consideration the legislative intent i.e,, to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the buyer's agreement entered
into  between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession. There EIE-.}!{E_I!‘%@S other clauses in the buyer's
agreement which give s';ifé:g;pih'g' powers to the promoter to
cancel the allotment: ancf fﬂrfblt the ‘amount paid. Thus, the
terms and cﬂnﬂkﬁips qf Ihe hu*_r,'cr's ~agraﬂment are ex-facie
one-sided, unf'air;and unreasnnable and the same shall
constitute th? unfair-trade practice on the part of the
promoter. These tj.rpes of! dlaﬂrimtnamry terms and conditions
of the hu}rer'ﬁ agrﬂementwm not be fipal and binding,
Consequently, as per. .wehsfl:e of the State Bank of India ie,
https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as unida;e l.ﬂn, 14.09.2021 is7.30%. Accordingly, the
prescribed I‘EIL‘E.ﬂf Interest will be marginal cost of lending rate
+2%i.e, 9.30% '

Rate of interest equally chargeable to the allottee in case
of default in payment:- The definition of term ‘interest’ as
defined under section 2(za) of the Act provides that the rate of
interest chargeahle from the allottee by the promaoter, in case
of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:
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Z4.

“(za) “interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of defoult, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(il  theinterest payable by the promoter to the allottee shall
be from the dote the promater received the amount or
any part thereof till the date the amount or part thereaf
and interest thereon is refunded and the interest
payabie by the allottes to the promater shall be frum the
date the allottee defaults in payment to the promoter till
the date it is paid;”

Therefore, interest on -rhE- delay payments from the
complainants shall be :{'H(qgﬁdn at the prescribed rate ie,
9.30% by the rifpnndentfﬂfnmnter which is the same as is
being granted to the cdmplamahﬁ?l caseof delayed possession
charges. f -s?.’g B 1

On mnmderaﬂ::m of the documents available on record and
suhmissiunsﬁnadli-by' both the parties it-is the failure of the
promaoter to mlﬂl:ltsthlg’anhns and.re,ﬁp&nmblhties as per the
buyer's agmemenr dated 29.12: 2011 to hand over the
possession within 1:_I_1+1 sﬁ_pu!gted period. The due date of
possession %?nEs_,Jm;t 29.12.2014. Accordingly, the non-
compliance of the mandate. contained in section 11(4)(a) read
with section 18[1}.of the Act on the part of the respondent is
established. In the present case, the project Parkwood
Westend is registered vide registration no. 16 of 2018 dated
19.01.2018 which was valid upto 31.012.2019, However, the
project is 1ncumplete'as on date. It needs extension under
section 7.3 of the RERA Act 2016. However, it has been stated
at bar by the counsel for the respondent that they shall move

the case for grant of funds under Swami fund from
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povernment of India, The project is complete upto 70%. Since

the project s incomplete, as such, the complainants are
entitled delayed possession charges till handing over of
possession after obtaining certificate from the competent
authority. Accordingly, the non-compliance of the mandate
contained in section 11(4)[a) read with section 18(1) of the
Act on the part of the respondent is established. As such, the
complainants are entitled_ tﬂ delay possession charges at
prescribed rate of the mtere;t @ 531]% pa welf 29.12.2014
till handing over prusseﬁfé{"’%gfﬂhe unit after the receipt of
occupation -:Ertlﬁpal;e. ,_;Eér pruwsmns of section 18(1) of
the Act read w1l:h rtﬂe“lﬁ of the Rﬁhs

H. Directions of hl;‘: ailt]'mrltf

25. Hence, the au;l}u ity hereby, passes this order and issues the
following cl:n:,egtin,:qs under section 37 of the Act to ensure
compliance of gbllganuns cast upun the promoter as per the
function entruste’ﬂ tﬁ the,auﬂ’iunl:g.r undEr section 34(f):

(i) The resgugdenﬁ is di{re;:tgd to pay interest at the
prescri’ned rate of 9.30% p.a. ferﬂverqrmnnth of delay on
the amount paid by the complainants from the due date
of possession Le, '29-.'[-2:2[}[4 till the handing over
possession of the unit. The arrears of interest accrued so
far shall be paid to the complainants within 90 days from
the date of this order as per rule 16(2) of the rules and
thereafter monthly payment of interest till the offer of
possession shall be paid on or before 10% of each

subsequent month.
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(i) The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

(iii) The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e., 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default i.e,
the delayed possession charges as per section 2(za) of the
Act. o R, e

e

S e e
Pt 4

of.

27, File be consignedto I'EEISIZ!‘}R )

26. Complaint stands disPur.'Eﬂ'

¥

< W) =
(Samir Kumar) (Vijay K ar Goyal)
Member | Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 14.09.2021, .

Judgement uploaded on 30.11.2021.
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