HARERA
S GURUGRAM Complaint No. 3074 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3074 0f2019
First date of hearing: 21.11.2019
Date of decision ¢ 14092021

Amresh Kumar Pandey

Address:- VPO Ghonghour, Anchal, Babubarhi,

via-Rajnagar, District- Madhubani,

Bihar-847235 _ Complainant
- Versis

<L L

M/s Parkwood Infrastructurﬁ ﬁ!.ﬂ;Lj;ﬂ
Address:- 1001, Hﬂmﬁmﬂ: EhatnhErs 89

Nehru Place, New Del 11:1019‘ ’ Respondent

/ 7 GERENG)
CORAM: i
Shri Samir Kumar : Member
Shri Vijay Kumar Goyal Member
APPEARANCE: =
Shri Saurabh Mishra® & Advocate I"nr the complainant
Shri Venket Rao @ “Advocate for the respondent

~ _ORDER

1. The present éhmblzlﬁ}d%mﬂ {ﬁiﬂ B:201 'S‘:'Hﬁ_.s been filed by the
complainan t,.;" a“tl!c;n;éq. under-section 31 of the Real Estate
[Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilitiexand functions under the provision of the Act or

Page 1 of 26



HARERA

5 GURUGRAM

Complaint No. 3074 of 2019

the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

Unit and project related details

2. The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, delay period, if any, have been

detailed in the following tabular form:

" . ,_""’If £ -
S.No. | Heads m L Information
1. | Project name and loeation “Parkwood Westend",
/’:“ i. (4% | Sector-92, Gurugram
- 1:‘ _1'.. | :‘--. -.-. ._-r N p
: . T el %125 |
2 Project W 1 ‘:_:’ W .-I' : Ii! -. acres |
3. Hatur?‘ oﬁiﬁ‘ project Residential Group
Hl:':l'.lsing Colony
‘4. | DTCP iﬂ@efﬁknn “ang vand,mr 53 of 2010 dated
status |\ 10.07.2010 valid upto
\ 'ﬁ.; ‘1; | . 09.07.2018
5. Name of licéngee . Smt. Devki and 4 others
| 6 RERA Registered/ notregtstered | Registered vide no. 16 of
‘j[ _H ‘t DE'D zﬁia dated 19.01.2018
: va‘lh‘i upto 31.12.2019
7. ﬂccupatlﬂn ﬂn}'ﬂﬂmte [Ty A\ Not geceived '
g. Unir no. A-601, & floor, Tower-A
Unit measuring 1200 sq. ft.
10. Date of execution of flat buyer's | 31.10.2011
agreement (Page 60 of the
complaint)
1§ Date of allotment letter 16.07.2010
{Annexure C-1, page 44
of the complaint)
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12, Payment plan Construction linked
payment plan
13. Total Sale consideration Rs, 25,83,288/-

(As per applicant ledger,
page 109-111 of the

complaint)
14. |Total amount paid by the | Rs. 2583288/
complainant (As per applicant ledger,
page 109-111 of the
complaint)
15. | Due date of deliveryof__ 31.10.2014
possessionas per, -»0 4 (Due date calculated

(As per clause 28 Ea']._; onths | from the date of

from the date nFsugg ﬁ@!s agreement i.e,
agreement) 1"" 31.10.2011)

16. | Offer ﬂfpgﬁf_ﬂiﬁ% | Not offered

17, Delay in l'rﬂnding thr*phsaessmrr Gyears 10 months 14
till date,t_ pe 2021 days

Factsnfthe:.ll Iaiflt ,; N 4

The complain: eqs aﬂ: madﬂ‘ the fullnﬁfmgrsuhmissmns in the
complaint: "-.

(i) The cnmp]ainanf&‘aﬁbiﬁfﬁed‘ that the representatives of

T

the res;r‘gngenr hﬁd ri‘i-rﬂl: ﬁpprnached I:lu Mr. Inder Kumar

Bedi fhe:eirt:a‘;ter 'the m’lglnal aHuttee] in the month of
July E{}:L'EI" nﬁ IcrEdEntst of group huuslng scheme of
residential flats viz 'Parkwood, Westend' Sector 92,
Gurgaon, were explained to him (hereinafter ‘Parkwood
project’). Tt was further assured to the original allottee
that they have already obtained the legal title and

necessary permissions/ sanctions from the competent
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(ii)

authority for development, construction, and marketing
etc of the project land that the project land is free from
any kind of dispute. In pursuance of the promises made in
the allotment letter dated 16.07.2010, the original
allottee started making the payment to the respondent in
terms of the construction-linked payment schedule. That
the respondent took advance money without informing
the original e!luttee;ftliﬁiiliey.were yet to obtain rights to
the project Ian:!‘.ﬂ;e rﬁ?ahdewuers and also concealed that
they were get l:e eh:eii] HE.':'E.HE'W permissm ns/sanctions
from the nei:]peteet_fLT deueinpment. construction and
markebf,g_,etc of theiproject land. After taking substantial
booking igmql'mt from several bu}ieﬁ including the
original Eﬂlett;ee hereunder r.he respnndent pstensibly
entered into an.agi'eemml wﬂ.h the original landowners
and aeq\g rlg{u:e to }hipm]eeelen{l as claimed by the
respend nt builder in the buyer's agreement executed
later,

That the respondent had already promised to hand over
the possession of the apartment within 3 years period
with 6-month grace period from the date of allotment i.e.
16,07.2010. However, the respondent surreptitiously
mentioned in clause 28 of the flat buyer's agreement that

possession of the apartment will be handed over within
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36 months from the date of signing of the agreement i.e,
31.10.2011. It is however, submitted that the said clause
is not binding upon the original allottee and subsequently
the complainants because the entire flat buyer's
agreement was one-sided and the original allottee was
not given sufficient time to go through the same and that

clause 28 was surreptltjﬂusl_-,f introduced and was against

[ 'I'-|

the promise made EE}']IEF
(iii) That despite ma!qr: ; _‘}'lereknt upfront as desired by the
rcspﬂndﬂ}g, E,!:Lﬂf l_',ﬁﬁpm‘rdemi..ﬁld n{:-l: fulfil its part of the
bargain/a IIJB‘:IHIEH'I End there was tl;allsidera ble delay in
mnstrugtmn of the prqject Iﬁ thls manner the
mmp[ai{a‘;lﬁ have alread;,r paid El’::luut 80% of the agreed
price, It |..<1;erl;1nent to nnte tj]at th& respondent has not
made any further demand fﬁr pn}fment since then. That
the Eﬂmplﬂmﬂnts had mer.l on .'SﬁE‘i.-’E'I'ﬂ] occasions, to find
out the"‘ sﬁlitﬁs s nF‘ fnm]JlEtinn of ‘project from the
rE:-.pum:If.:gl:.* I-_iuwevr_r_', no’ satisfactory reply could be
received, The respondent had completely failed to explain
the cause of the delay in completing the project and
handing over the possession to the complainants. Even
though the complainants have not received any response
from the respondent, it has come to know that several

other allottees in the same project have received some
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(iv])

information from the respondent regarding the delay. In
one such letter the respondent has attributed the delay to
the on-going litigation with the landowners. However, in
another letter written to another allottee in the same
project, the respondent has attributed the delay in
completion of the project to the market condition of the
real estate it*n:lus'ﬂ'],-r and lacklustre in term of growth in

prices and sales. mus,;tﬁ'e I“Hpundent is giving contrary

-:--“'

reasons and is Eﬂ;ng%umpﬁete]y evasive about the state of
affairs. The respnm:lent, thusxannat be believed or trusted

at all. Nuﬁﬁﬁ;s’z’cf;ﬂdfﬁg the same, it is submitted that none

of rhese%r,eagnns a:e*valld in the eyes. c:-FJaw for any delay
- il
in the project,
AT L8 1 0
That in thls manqurthn pu55ess|un uf thc apartment has

not been uffé?‘bﬂ tEhﬂmmmpIa}nants till date despite an
r;-:-:cesslvﬁ Eﬁd }mexplain;d dela_v of more than 5 years.
Furthemir.’# It_.lﬂl cie?_.r from the attitude of the
res pnnd&_nf.:thall: itis not atall serious about com pletion of
the project within time. The project thus still remains far
from completion. The respondent is illegally enjoying the
money that it has received from the complainants, and

other similarly situated flat buyers, and is not interested

in completing the project,
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(v)

(vi)

That the respondent has always misled the complainants
regarding the project. In the beginning the respondent
had projected to the original allottee and complainants
that they had all the requisite title and permission from
the concerned authority for development of the project.
In lieu of the stated projection the original allottee had

agreed for booking the flat vide allotment letter dated

16.07.2010 and had i EJ initial payments. However, it

later came to the kr.tf{:t:vleiige of the original allottee and
the a::c-mp]alf/ 5 tl;;-. rg&spnndent had acquired the
title on f’n;; Ffﬁleﬂ‘la'nd lh Eﬂl] 12 Further even the
agreemgnt for deyﬂlupment af the prq;ect was entered
into by ﬂIEIEEpnndeni much Iater in2011-12. This fact is
clear frcrn'L th& ﬁat buyEr s agréement dated 31.10.2011
itself. In thm hﬂgner L'eqpundent had enticed and lured
the urlgmal allutteejcén:plalnants into booking the flat
and mai% g pa}'ments therato by misrepresenting the
facts. Tﬁ_g,’smd mlsreprEﬁE-ntar!nn amuunl:s to unfair
practice u/s 7 of RERA, 2016.

The respondent has not invoked any force majeure
circumstances nor has attributed the delay on any
genuine reason. The respondent has not even cared to
inform the complainants regarding the delay despite the

complainants having written several letters and emails to
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(vii)

the respondent to that effect. That in terms of the
allotment letter dated 16.07.2010, the respondent was
liable to hand over the possession of the apartment to the
complainants within 3 yvears and 6 months from the date
of the allotment letter i.e, by 16.01.2014. However, the
respondent has failed to do the same till date, which is a
delay of more than 5 yea:s Hence the respondent is liable
to pay interest r;:nuj_ ﬂ;e payments made by the

complainants at 10 ﬁg’%«pﬂ' annum or at a rate that this

|_III|'

hon'ble Au/ﬂﬁ;ltf:dge'ms ﬁt

That tharagr&émeﬁf“fs a one- su:ie.d ducument favouring
reapundﬂant much to l:he detriment uf complainants. That
the ung;\;{;] al!lutl:ﬁ:fcnmplamts were merced to sign the
buyer's agreau‘mnt amce payment uf large amounts of

maney had a]’raad}r he&n made by original

=

allottee /fomplainants, tr.‘.: respﬂndent prior to the
exerutm‘ﬁ u;‘ f’he “"uﬂyereg agreement. Similar one-sided
agreemenls !1;1!.?& been rejected by courts time and again
and as .Such the respondent cannot rely upon the
provisions of the said agreement and demand any more
future payments from complainants when respondent

has itself failed to complete the construction within time.

(viii) That the promoters of the respondent have indulged in

unfair practices in relation to the present project and
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hence the registration of the respondent is liable to be
revoked in terms of the mandate of section 7 of the Act.
The respondent had made false promises at the time of

execution of the agreement knowing fully

C. Relief sought by the complainants:

4\

The complainants have filed the present compliant for seeking

following relief:

-

(i) Direct the respﬂndant mmanduver the possession of the

apartment a]nngfynhﬁinferﬂsi 10.65% p.a.

"'l.

5. On the date of lbpabﬂg, fﬁhc &pthm;fq explained to the

respnndentfprlﬁni‘ter E‘fhnut the 'cﬂnn'aﬂ.renrlﬂn as alleged to

have been mmn‘ljtted inrelation to section’ 11[4] (a) of the Act

to plead guil pr gbrt to plﬂaﬂ gm]rj..I

D. Reply by the regpqndpnj:-

6.

The respondent has tgnt”éstﬂ& the complaint on the following

grounds. W W

That the regpfnndelt stD;n'ted ‘nwltirtg applications of
prus;:eéwg huyer_t Ir:rr-.the-saméty and also commenced
the work after appi}ri.ng alnd receiving the required license
for development of the project from the requisite
authority. Thereafter various prospective buyers like the
original allottee approached the and entered into flat
buyers' agreement’ for purchasing the 'flat’ within the
project at the specified and agreed terms and conditions.
That the respondent made huge payments to the seller/s,
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il

despite repeated requests nobody turned for claiming the
balance payment and thus certain disputes and
differences arose inter se among them for a part of the
total land Involved. The respondent served a legal notice
dated 24.01.2011 upon the sellers and called upon them
to fulfil the terms of the Sale deed/s. As no response was
received from the sellers and left with no remedy, the
respondent was forced to invoke the arbitration clause
and file a petition und,&: §eqﬁun 9 of the Arbitration and
Conciliation Act, Liié'lf: t‘iﬂed "Parkwood Vs, Brahm
Prakash & Ors.! -!_rb Pet.. 14 of 2011 before the
A&dltinnal Dgslnctjudgﬂ, {]urgaun which was decided in
favour uf th‘b respnndent Vide the'said order, the Seller/s
were reqtrﬁmed from. alu:na’nng the land and from
creating. ﬂl‘l}" third- pﬂﬂy rights - and any other
encumbri’mm and the raspunﬁéﬂt' was directed to
prepare and’ depusita ﬂ:ﬁr&d depuosit Receipt (herein after
referred to as "FDR”} fmm a nationalised bank for a
period ufﬁuﬁmnnths for th‘eamh unt equwale nt to balance
sale consideration ]JE}-’Eb]E' by it. Copy of the Order dated
22.11.2011 passed ‘in petition’ under Section 9 of the
Arbitration and Conciliation Act, 1996 titled “Parkwood
Vs. Brahm Prakash & Ors.” Arb. Pet. 14 of 2011 is annexed
herewith as Annexure R1. In compliance to the Order,
the respondent deposited an FDR of Rs.2,30,00,000/- and
kept renewing the same from time to time.

That against the said order dated 22.11.2011, the seller/s
filed an appeal titled "Brahm Prakash & Ors Vs.
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iii.

Parkwood Infrastructure Pvt Lid”, F.A.O No. 560 of
2012 before the Hon'ble High Court of Punjab & Haryana.
The same was dismissed vide order dated 01.02.2012.
That as the seller/s were dilly dallying in handing over the
possession of the land, the respondent was again
constrained to file a petition under Section 11 of the
Arbitration and Conciliation Act, 1996 titled as
"Parkwood fnﬁﬂs.trurtum Private Limited Vs. Brahm
Prakash & Ors, Arh Eaﬁe No. 32 of 2012 before the
Hon'ble High Enuﬁb gpg. Punjah & Haryana seeking
appumtment pf an a:hlﬂ'algnr Thesame was allowed vide
order dat&d ﬁEﬁEEEIE Ms. ‘Manju, Goel, | [retd.] was
appmntﬁdﬁasjthe sule arbitrator far the disputes inter-se
the res]:fnr:;[;:lm'nt and s_ell_&mfﬁ. -l

That undeterred, the seller/s filed a-suit for permanent
injunction, EJ!JI'IE with an inter‘lm application under 0O
XXXIX Rule ?L aﬁd‘% CPC titled as “Brahm Prakash & Ors Vs
Parkwood Infrﬂsrrurmre Pvt Led” Sult No, 133 of
201 Ibeﬁre%kﬂl:ned C Ja Gurga,un. Vide order dated
21.07. Eﬂ:ll,, ﬂr;r, l:he mterim application was dismissed
and thereafter, vide order dated 22.11.2011, the appeal
against thereto was also dismissed by the Ld. A.D.),
Gurgaon. Being aggrieved, the sellers filed a civil revision
u/s 115, CPC titled as " Brahm Prakash & Ors Vs Parkwood
Infrastructure Pvt. Ltd” C.R. No 637 of 2012 before the
hon'ble high court of Punjab & Haryana wherein vide
order dated 16.02.2012 the respondent was directed not

to raise construction over the part of land in dispute. That
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iv.

thereafter, a court of competent jurisdiction partitioned
the land in dispute vide order of partition dated
16.05.2013. An appeal preferred against it by the Seller/s
before the Assistant Collector First Grade, Gurgaon was
dismissed vide order dated 23.08.2012 and then a
revision against it by the Sellers/s before the
Commissioner Gurgaon Division, Gurgaon was also
dismissed vide order_ dated 04.04.2013 and then a
revision petition WES_:_‘.'HIEd by the Seller/s before the
Financial Cﬂmmlsﬂ;ﬁﬂ}ﬁ& Har}rana was also dismissed
vide order datﬂ:;l 29, EIE 2;}13

That ﬁna'l]f’ the. seilerﬁ. and"he respondent entered into
a s&tﬂemgﬁt Wheraupun an agreementdated 19.05.2015
Was Exar:gted inter-s& them, which was duly recorded by
and on ﬁ%@'ﬁsﬁ"ﬁf which the learned sole arbitrator was
pleased tu,,:Eass an award on DM}E 2015.That in terms of
the award datEd 02. Dﬁ“ZﬂlE the seller/s were to perform
certain acts on their part i.e, they were to pay the
respundgnta sﬂm uERs 1_.5{] ﬂﬂ [H."I 0/-along with interest
and they were to. wlthclraw varluus litigations against the
respondent, However, it.is pertinent to note that the
seller/s have failed miserably to comply with their part of
the directions and the respondent was constrained to
issue a letter dated 30.12.2016, calling upon them to
comply with their part of the directions as per award
dated 02.06.2015. The seller/s chose to keep mum and
the respondent is yet to hear anything from them and it
seems that they are not willing to perform their part. and
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vil.

the respondent is left with no other option than to go for
further litigation,
That all the above categorically show that the respondent
has always been and continuously been taking
appropriate steps at its own cost without putting any add-
on burden upon the complainants in terms of Clause
28(b)(ii) of the flat buyers agreement wherein it is
categurit:alljr_ stated that if the opposite party "....... is not
in a pasition to han;{gﬁﬁgﬁﬁpﬂﬂﬁﬂnn of the Flat, then...
At its sole dis:rerfdﬂ::%}fgﬁi__{@ge the validity, applicability
and/or Eﬂ‘icqg{‘fs'fi;ﬁ;:- Efﬁfﬁ_‘_{ﬁ_ﬁ@ﬂ, Rule, Order or Notification
by mm*r'nj_g Htﬁej d’j:pmjrm’hﬂte courts, tribunal(s) and for
Authority . '
That tﬂ:‘&;aimve: listed conditions -are circumstances
beyond Etﬁﬁ-}i'qw&r and control of the respondent, and it is
Eﬂt‘ﬂgﬂl’i[?élil}" ;Hpulated"in the Clause fﬂ[b}[i] of the flat
bu}rers agre?:nlén,l: that i1 such'a seenario the respondent
..5hall be entitléd to the éxtension of time for handing
over of r&eﬁa;_ses_k.mrg ﬂj’ thesaid Flat’,
That has.que rfbm the.:ah;wg. the respondent was and
is fact hﬁdly' entangled in.a dispute pertaining to a part of
the land for the past 8 years because of which the timely
completion of the project was scuttled and the same was
due to circumstances bevond the power and control of the
Respondent and for which no malafide can be attributed
to it It is a matter of fact that despite all the difficulties,
the Respondent is still continuing to pay hefty fees
towards renewals of all the licenses, permissions,
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viil

approvals, sanctions, clearances required for building,
construction and development of the project from various
governmental authorities at its own cost and expense
without charging anything extra from the complainants
or any other allottee for that matter as it has been
constrained to per-force seek extension of all the above
requisites and continue paying hefty amounts qua them
with the respective departments so that the project can
be completed at the Eafljest.

That from the abn’qéfriﬁ 15&@::; clear that the seller/s
turned dishupe;mn;i,kept instituting one after the other
cases. ThE azime ::Eused I:HE respundent to be always
ﬂmbruiig:;h"&w unwarrantad litigation for which it kept
incurring, g:;tren‘gel_-,{ ‘substantial e;:q:_:endature more so
when tlf'.téj;i'nj'ia'ét was. of a very la;ge scale and was
mtercunnectﬂ&wwh each other’ and it was on going and
was lnuniwng huge ﬁmds and multiple recourses an
account of all atkﬂre same point of time. Further, the
license %hl:qinec[ by thL rﬁpﬂndent from the Town and
Country Plauning Department and all the subsequent
apprnva]merefﬂr&a]ways time beund for a limited
period only and they had to be renewed by paying the
renewal fees after the lapse of the prescribed period. The
respondent was at all times fighting against time as it had
its back against the wall. All the costs and expenses have
always been borne by the respondent on its own and that

none of allottees including the complainants have ever
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IX.

been charged anything extra beyond the terms of the flat
buyers agreement at any stage or time whatsoever.

That furthermore due to an order passed by the Punjab
and Haryana High Court, a NOC had to be sought from
HUDA for usage of recycled water which caused the water
supply to be disrupted for almost 82 days which caused
further delay in completion of the project.

That coupled with all the above, the respondent has taken
a huge hit due to ﬂm*‘gtﬁ:‘gﬂing economic meltdown and
consequent ﬁnanttﬂ]l-t:l'_q;js.lnd recession in the market.
Despite theretl, the 'respondent has always been
diligently rqalj.lﬂg\_itagffnrtstn continue with the
ﬂunstmqﬁéﬁ;ﬁ'nd Eﬂ:f.t‘.l-]ﬂﬂﬁﬁ;n of the project and the on-
going lﬁ'iga:&ﬂn has ¢aused delay iin completion of the
project. a'lge {lespun;lent has completed as many as six
towers wﬁh 270 flats.

7. Copies of all the* ddnumenté'ﬁaﬁe heén filed and placed on

record, Thea thgnttclty iS 1 nut in dl.ﬁ;:-ute Hence, the complaint

can be decid E;’t DTI l'flE;'lJaSEs of Eh eSes undisp uted documents.

E. Jurisdiction of the authority

8. The authority observed that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.l Territorial jurisdiction

9, As per notification no, 1/92/2017-1TCP dated 14.12.2017

issued by Town and Country Planning Department, the
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10,

jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has completed territorial
jurisdiction to deal with the present complaint.

Ell Subject matter jurisdictinn

The authority has cmnple‘t:e jurisdiction to decide the
complaint regardmg n:::%;#.;fumpllance of obligations by the
promoter as |:|Er p:‘mﬂsfﬂ-ns I:If §Eﬂﬂnn 11(4)(a) of the Act
leaving EISIEIE"?I?FEHEEH{'IH Whth is o, IJE decided by the
adjudicating officer if pursued by the cumplamants at a later

| i."."l \

stage.

F. Findings of the authority on the objections raised by the
-\-,_:..I.ﬁ.,l_ ..: -

1L

12

respondent:-

With regards to I.he ahy'.re. contentions raised by the

I‘-+ I

|
promoter/ de*l.relnper, it is worthwhile to examine following

issues:

F.1 Objection regarding defect in title land

While filling reply, an objection has been raised by the
respondent that the respondent has entered into as many
as ten sale deeds with different sellers and bought land
for development a group housing society under the name

of “Parkwood Westend" at sector 92. It is pleaded by the
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respondent, that a dispute arose between the respondent

and the previous owner of the land beneath the project
which led to referring the matter to arbitration. Though
award in this regard was passed on 22.11.2011. That
against the said order dated 22.11.2011, the seller filed an
appeal titled as “Brahma Prakash and others Vs.
Parkwood Infrastructure Pvt. Ltd, F.A.0 No. 560 of 2012
before the Hon'ble High Court of Punjab and Haryana and
same was dismissed ﬁﬁ:e:gmi:%;ag}.ﬂamd 01.02.2012. This
was not the end of 11t|ga§§fﬁ;1ﬂal}d the possession of the
land was not delivered Whl:;hlEd tofilling of a petition
under section 1&{%&"E*A;ﬂf&hﬁh‘ﬁ and Conciliation Act,
1996 befor {h "Hon'ble High Court of. Punjab and
Haryana. TZE— same .was-allowed vide order dated
02.08.2013 ﬂ{ld,r the matter was referred for arbitration
inter-se hetweien l:ht-_ respurrdent and sellers/s. Even the
litigation with regarﬁmm at Iﬁnd wis filed before the civil
court as well as the reubnue t{:iurl which ultimately got
dismissed m;r [lé [Jui 20 13' anri 29.05. E{I 13: respectively.
Though, ﬂnajly.‘ U‘lﬂ: ;ﬁspﬂqﬂent as well as the seller
entered into a settlement.on 19.05.2015 pleased to pass
an award on 02.06.2015 but the same was also not acted
upon. Due to all these factors the respondent contented
with various other orders passed by the Hon'ble National
Green Tribunal (NGT), High Court of Punjab and Haryana
as well as DTCP the construction of the project could not

be completed, and it led to slow down. So, keeping in all
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13.

14.

these things th complainants are not entitled to any delay

possession charges from the respondent.

But the plea of the complainants is otherwise, that the
previous owner that booked unit in the project of the
respondent on the basis of advertisement in the various
newspaper as well as brochure by paying substantial
amount and the same led to issue of letter of allotment on
16.07.2010. Even builder 'huyer's agreement dated
31.10.2011 berween the*-:pﬁtﬂa:-us allottee and the
respondent was also ':Eltq_ﬂ'tited setting terms and
condition of allo l;.m_gnt‘_pﬂq;éj_lx d__lman_sl_:m of the allotted
unit and due dﬁﬁ%ﬁﬁhaﬁﬂpbﬂ-ﬂﬁ PﬂEfESSipH of the unit.
The cumplama};ts purchased the allotted unit in the year
2011 and tl'@i' ‘act was Endursed by. the: r&spnndent on
31.10.2011 nei_pe; at the time of execution of builder
buyer's agree;ﬁéﬁ}:- nor at the time of fransfer of the unit
in favour of the complaipants: The respondent disclosed
the factum of litigation between them and the seller
pending at Iﬁﬁ{im;s;'. forums. When there is clear

stipulation i thE hmldﬂr buyer's agreement with regard
to title of mc- 4nd benedth the project belonging to the
respondent then they cannot take plea of litigation
between them and the previous owner in order to make
act a case for delay in completion of the project and

avoiding to payment of delay possession charges.

The authority has gone through the various documents
placed on the file. The Directorate of Town and Country

Page 18 of 26




& GURUGRAM Complaint No. 3074 of 2019
Planning, issued a license no. 53 of 2010 dated

10.07,2010 valid upte 09.07.2018, the registration of the
project with the authority under section 4 of the Act, 2016

it is possible if the condition mentioned sub-clause
(2)(1)(A) and (B) with regard to legal title to the land on
which the development was proposed along with legally
valid documents with authentication of such title, if such
land is owned by another person and same the land is free
from all encumbrances: tEEp as. per the provision of
section 11 (4) that the' T&sﬁﬂhﬁhlhq of the promoter,
with respect to tJ;Le ;Lrur:l:ur'hl defect or any other defect
for such perlr.:-d :m 15 rﬂferred to tn ‘sutb- section (3) of
section 14, sl;'a*ltﬂntnnu& ¢ven after the conveyance deed
of all the ap ar_tg;:ents, plots or i:u_.uldmgsJ as the case may
be, to the alibfl!rll:eﬁ&'ﬂi‘h executed. It is hdtﬁispur&d that
either at the ’ﬂnwrk of aliutment or execution of builder
buyer’s agrﬁcment dated 3% lﬂ 2011.0r at the time of
endorsement In favour-of-thie allottee, They were
informed abu‘ﬁtﬁe pén-::'[enc:,f of iitigaf:lnn with regard to
title heneathlth_e 'ﬁruject h:-,r the respondent. It is the
version in the’ reply' thatlitigation' with the seller
commenced in January 2011 and which continue even
beyond 02.06.2015 if the respondent could not continue
with the construction of the project during the interim
period, then how they raised various demands against the
complainants. It means the complainants were left in the
dark and was forced to part away his hard-earned money
as the project was going at slow speed/stoppage of
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construction due to pendency of litigation. The
respondent cannot blow and cold in the same breath and
take a plea that they could not complete the construction
due to pendency of litigation between them and the seller
and various other order passed by the National Green
Tribunal (NGT), High Court with regard to extraction of
ground water and economic slowdown. So, keeping in all
these facts the respondent cannot take a plea that the
complainants are not enhﬂgd{ip delay possession charges
as pleaded by them. _fr'_éf:;':'-‘ii,-ji.__._-;
G. Findings on the ;e’haf squ&h; h}f Elle complainants

; 1 F 3 [f L
15. Relief sou ght'b)}l the cumplainants-

(i) Direct the Tﬂspﬂndent to-Handover the possession of the
Epartmﬂ{lt,ﬂtuug with interest 10, ES% pa.

16. In the present cumplafnt the cﬂmplainant intend to continue
with the pmject antids seeﬁtng r:leia:.r possession charges as
provided under the pmﬁsu to section 18(1) of the Act. Sec.
18(1) proviso re'aﬂsfa:s under.

“Section-18: < Return of omount and compensation

18(1). If the'promoter fuils ta complete or is;unable to give
possession of an apartment, plat, ar bullding, —

Provided that where an aliottee does not intend to withdraw
[from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession,
at such rate as may be prescribed.”

17. Clause 28 of the apartment buyer agreement (in short,

agreement) provides for handing over of possession and is

reproduced below:
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“28 POSSESSION

a) Time of handing over the possession

That subfect to terms of this clause and subject to the FLAT
ALLOTTEE (5) having complied with all the terms and
conditions of this Agreemunt and not being in default under any
of the provistons of this Agreement and further subject to
compliance with all provisions, formalities, registration of sale
deed, documentation, payment of all emounts due and payable
to the DEVELOPER by the FLAT ALLOTEE(S) under this
agreement etc, as prescribed by the DEVELOPER, the
DEVELOPER propuoses to hand over the possession of the FLAT
within a period of thirty six (36)months from the date of signing
of this Agreement If however understood between the parties
that the possession n}ffg Hous Block/Tower comprised in the
complex as also the various common facilities planned therein
shall be ready & ’Eumpﬁzfe-rpphmes and will be handed over to
the Allotee of different Block/Towers as and when completed,

F A J Vg .
At the -:-uts;l;"'::idtfis re’I::faﬁt .m comment on the preset
possession ::;_aﬂlfm? of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement. T?iﬁ ﬁ;ﬁfting]uf :t!h15'; -:.ia'ti’_s'é-h'ﬁan':j incorporation of
such cunditx‘uns"ﬁrié"_nu;_' only vague and uncertain but so
heavily loaded in fqyﬁufr_ of the promoter and against the
allottee that even a-single‘default by the allottee in fulfilling
formalities and. documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause
in the buyer's agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive
the allottee of his right accruing after delay in possession. This

is just to comment as to how the builder has misused his

dominant position and drafted such mischievous clause in the
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18,

19,

20.

HARERA

agreement and the allotree is left with no option but to sign on
the doted lines. As per above mentioned clause, the opposite
parties failed to deliver the possession even after receiving the

substantial amount from the complainants.

Admissibility of delay possession charges at prescribed
rate of interest: Proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall
be paid, by the promoter, inujerest for every month of delay, till
the handing over of pgssesmun at such rate as may be
prescribed and it has bﬁ‘fi prescribed under rule 15 of the

rules. Rule 15 ha;bgan mprpguc%d as under:

Rule 15. F.rﬁ.':rmed J‘ﬂ'fﬂ of interest- [Provise to section

I.?JEﬂtmn 1& f‘ﬂd sub-section (4] and mbsncdﬂn (7] of
section 1 ju

{1} Far the purposeofprdvisa to section 1.? section 18: and
Eub-seﬂ.ram (#) and (7] of section 15, the “interest at the
m?gremrrbﬁ'ﬂ' shail be the State: Bankof Indig highest
marginal cost of .iEﬂn'm,{,r rote+2%.:

Frqvfdfdf.ﬂmt in case the State Bank of India
margina] odst of lending fate [MEGLR) is not in use, it
shall be J"E'pfm.‘ﬂ'd by such - benchmark Jpnn’m_g rates
which the State'Bank-efindia may fix from time to time
fortending o :h&g&nemrpubﬂu, ,

The ieglslature 1n Its w;sdum {n t}:ae suhnrdmate legislation

under the provision of rule 15of the rules. has determined the
prescribed rate ofinterest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases.

Taking the case from another angle, the complainants-allottee
was entitled to the delayed possession charges/interest only
at the rate of Rs.5/- per sq. ft. per month of the super area as

per clause 30 (a) of the buyer's agreement for the period of
Page 22 of 26



HARERA

o' . A GUEUGRP.M Complaint No. 3074 of 2019

21.

such delay; whereas, as per clause 31(b) of the buyer's
agreement, the promoter was entitled to interest @ 18% per
annum compounded quarterly on the amount due as
mentioned in the notice for possession from the due date till
date of the payment. The functions of the authority are to
safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue adirq:_‘n;gge of his dominate position and
to exploit the needs of th%ﬁb':q'“é'huyers This authority is duty
bound to take 1ntu“cﬂnslﬂpra‘ﬂnn thélegislative intent i.e., to
protect the 1n|:eras; ﬂF tim nqnﬁumersfallnttees in the real
estate sectory Thﬂ :Iause.s of the buyer's agreement entered
into hetweﬁ.‘l;_g i:he pﬁl‘.ﬁﬁé arel one-sided, unfair and
un reasnnablé \n}lé; respect to the gran't;'c:fmi:erest for delayed
possession. "I"b;r-e.ihte variaus othet dauses in the buyer's
agreement whlch'-gwe ‘;.SWHE[JTHE [powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the
terms and c{ﬁ_"nd;uqnﬁ_; ﬂf‘-‘:[h;E buyer's agregment are ex-facie
one-sided, unfair .ql.'_:ld‘_ unireasonable, and. the same shall
constitute tiilé.-uhfhir*r.mdh- practice on the part of the
promoter. These types of discriminatory terms and conditions
of the buyer's agreement will not be final and binding.

Consequently, as per website of the State Bank of India i.e.
https://sbi.coin, the marginal cost of lending rate (in short,
MCLR) as on date ie, 14.09.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate

+2% L.e., 9.30%.
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22.

23

24,

Rate of interest equally chargeable to the allottee in case
of default in payment:- The definition of term 'interest’ as
defined under section 2(za) of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of defaulit,

The relevant section is reproduced below:

“(za) "interest” means the_rates of interest payable by the

promaoter or the allottee; ax:hg case may be,

bxplanation, —For the pirpase of this clause—

(i]  therate ﬂﬂnter&srrc}{ ble from the allottee by the
promaoter, in casgﬂ?‘ﬁ HI:. shall be equal to the rate of
interest w 1).1&:!: the promoter shall be liable to pay the
allottee)in Hﬂ’ it "4

fii}  the Intﬂréﬂ pn,uﬁ:b.'a byl epmmut:r to the allottee shall
be ﬁ-am the dateithe promoter received the amount or
any parrtherenf tifl the date the gmaunt or part thereof
ﬂrm' “Inferest thereon-is refunded, ‘and the interest

2hie by the allottze to the promoter shall be from the
ﬂ’ fﬂ:égﬂutfee E'Efaufr_:' In pnj;meﬁrm the promoter bl
thedate it is paid;"

Therefore, mterest on the delay . payments from the
complainants shall l:re cha!lged at-the prescribed rate ie.,
9.30% by the respnndentfpmmﬂter which Is the same as is
being grante-:.i,&tt:r@ g_c?ﬁ_mgla_l‘n%t incase ﬁfdela}red possession
charges.

On consideration'of the documents available on record and
submissions made by both the parties it is the failure of the
promoter to fulfil its obligations and responsibilities as per the
buyer's agreement dated 31.10.2011 to hand over the
possession within the stipulated period. The due date of
possession comes out 31.10.2014. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with section 18(1) of the Act on the part of the respondent is
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established. In the present case, the project Parkwood

Westend is registered vide registration no. 16 of 2018 dated
19.01.2018 which was valid upto 31.012.2019. However, the
project is incomplete as on date. It needs extension under
section 7.3 of the RERA Act 2016. However, it has been stated
at bar by the counsel for the respondent that they shall move
the case for grant of funds under Swami Ffund from
government of India. The project is complete upto 70% . Since
the project is Inmmp&;&%&g{ﬁ_-,ﬁuch, the complainants are
entitled delayed pussr?%lig;}é;;&ljﬁrges till handing over of
possession a&er‘_,pﬁft;in_iﬁé.' certificate from the competent
authority. Aoc,p’fclmgl}r-'ﬂlé!' é:}ih}ﬁrﬁﬁl_ién_ce of the mandate
contained inéi&gn Il[lﬂéﬁ ré-al:[ with section 18(1) of the
Act on the p: rbn‘f the, re.ipnpd-ent is esl.*ahhshed As such, the
complainants ar& entitled to dela;,r pussessmn charges at
prescribed rate ufﬂw interest @ 9.30% p:a. w.e.f. 31.10.2014
till handing over p-usscssmn Ofthe-unit after the receipt of
occupation certificate. As per provisions of section 18(1) of
the Act read with rul&iih}ﬁthgrﬂulgs.

H. Directions n!’ the authority

25. Hence, the ahthnrity hereh}' passes thls order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f):

(i) The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay on
the amount paid by the complainants from the due date
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of possession ie, 31.10.2014 till the handing over

possession of the unit. The arrears of interest accrued so
far shall be paid to the complainants within 90 days from
the date of this order as per rule 16(2) of the rules and
thereafter monthly pavment of interest till the offer of
possession shall be paid on or before 10t of each
subsequent month.

(i) The complainants are directed to pay outstanding dues, if
any, after adjustmeﬁt l::lf t_!'!terest for the delayed period.

(iii) The rate of interesﬁ:ﬁéﬁgggﬁhle from the allottee by the
promoter, in.Case ﬂf cigfaull: shall be charged at the
prescribed rate e, ?:..-3-_!}% by'the respondent/promoter
which is the same rate of interest which the promoter
shall be t-ﬁh’le to pay the allottees, in case of default ie,
the i;lvfrla'_'i.rizg_t;lr possession charges as per section 2(za) of the
Act.

26. Complaint stands ﬂ!&p’dﬁad of.
27. File be consigned to registry.

K. SURUGRER .,
(Samir Kumar) (Vijay Kumar Goval)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 14.09.2021

Judgement uploaded on 30.11.2021.
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