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HARERA
GURUGRAM

BEF0RETHEHARYANAREALESTATEREGULAToRY
AUTHORITY, GURUGRAM

Complaint no. : 7 43 of Z0ZO

firsidate of hearing: tL'03'2020
Date of decision : 14'09'2OZL

Nitish Mittal
Address z' 154,
92, Gurgram

Sector-4R, Faridabad, Sector-
Complainant

M/s Parkwood Infrastru
Address:- 1001, Hemku

L.

Nehru Place, New
Respondent

CORAM:
Shri Samir Kum
Shri VijaY Kuma

APPEARANCE:
Shri Mukul

r the resPondent
Shri Venket Rao

readwithrule28clftheHaryanaRealEstate[Regulationand

Development)Rule>s,20!7[inshort,theRules)forviolationof

sectionllt4)[a)oftheActwhei.einitisinteraliaprescribed

that the promote:r shall be responsible for all obligations'

responsibiliticsandfunctionsundertheprovisionoftheActor

ORDER
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se them.

Unit and pro related details

The particulars the project, the details of sale consideration,

the amount paid the complainant, date of proposed handing

over the posses n, delay period, if any, have been detailed in

the following

"Parkwood Westend",

7.201,0 valid upto

.07.20L8

Smt. Devki and 4 others

red vide no. 16 o

dated 19.01.2018

valid upto 3I.12.2079

C-t04, L.t floor, T

7495 sq. ft.

26.02.2073
(Page 38 ofthe
complaint)

tion of flat buyer's

28.04.201t

[Annexure D, page 22 of
the complaint)

Date of allotment letter

wffi
whwa

Complaint No. 743 of 2020

S.No. Heads Information

1. Project name and loc-,a-IiQq

2. Project area 14,125 acres

3. Nature ofthe project Residential Group

Housing Colony

4. DTCP =license no. and validitY

status

5. Name of liceniee

6. RERA Registergd/ not registered

7. Occupation Certificate Not received

B. Unit no.

9. Unit measuring

10.

11.
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Facts of

The compl

complaint:

til The

B.

3.

HARERA

201,1,,

Complaint No. 743 of 2020

bmissions in the

hat 
in 

the month of January

; PHrkWObd Infrastructure

Private Limited, had launched a residential project in the

name of "Parkwood Westend" at sector 92, Gurgaon on

land measuring 73 Kanal 16 Marla situated in revenue

estate of village Mewka, Tehsil & District Gurgaon.

(ii) That after the launch of aforesaid residential project

namely Parkwood Westend, the official of the respondent

approached the complainant and assured him that by

Payment plan Construction linked
payment plan

Total Rs. 47 ,25,400 l-
(As per payment plan,
page 57 ofthe
complaint)

Total 'amount paid by the
complainant

Rs.38,70,445/-
(As per demand letter
page 100-101 ofthe
complaintJ

Due date of deli

[As per clause 28

26.42.2016

ng over possession rs 06 months L9
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Complaint No. 743 of 2020

virtue of their vast experience in the field and all the

required 3nd requisite licenses/ permissions/ sanctioned

had been obtained from all the concerned

department/competent authorities, the respondent shall

not only'complete the project well within time but also

timely handover the physical possession of the residential

unit within 36 mo date of allotment.

Iiii) That believing u rance and Promise of the

respondent, complainant booked a

residentia-li"u
,*$,-

floor, Tower -C,

having

Project
r li.

considef'atio

the booki

022457 dated

. ft in the said

for a total sale

nclusive and Paid

/- vide Cheque No

on Bank of India along

with the aPPli,:ation Form.

nlnyl titn"e,g visited the corporate

eiit=and meet the official of the

[iv) That th t

office o

respondent for execution of Builder-Buyer Agreement

but the official of respondent linger on the matter of

execution of the Builder-Buyer agreement on one pretext

or other. Finally, (on26.02.20t3, the Buyer's agreement

wasexecutedbetweenthecomplainantandthe
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respondent after the several meeting with the official of

the complainant regarding the same. The complainant

regularly paid the amount as per the demand made by the

respondent as per schedule detailed mention above.

(vJ That the'construction of the said project is going on at

very slow speed. The complainant had waited more than

9 years and uously approaching the

respondent to on status and enquire

about how I ke for handing over

possess I unit in question

but till residential

compl ndent is still

not in n of the said

(vi)

residenti

That the

ft.) to 155,60sq,m[r;(1675 sq. ft.), increase the super area
ai"

without any proper basis only to harass the complainant

and derirand additional charges upon alleged additional

area, which is totally illegal, arbitrary and against the Act.

The respondent repeatedly contacted the official of the

respondent, but the respondent failed to provide the basis

of such increase in the super area.

size of said residential unit from 13B.BBsq mtr [1495 sq.
:-I
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[vii) That the complainant had invested his hard-earned

money in the said project but since inception, the

respondent never had any intention to develop the

aforesaid residential project as per its terms and

conditions of allotment letter & agreement. The

respondent lured the complainant including public at

large by misrepresgnte-tion and succeeded in collectingo J L 
, ,. ,. r, 

t l

crores and crores of rupees without there being any

intention of completing the construction work of the

aforesaid project. The iespondent failed to construct the

ti) Direct the respondent to handover the physical

possession of the residential unit along with interest till

the date ,of harrdover the possession of the commercial

unit to the comPlainant.

5. On the date of hearing, the authority explained to the

respondent/promoter about thc contravention as alleged to

have been committr:d in relation to section 11,(4) (a) of the Act

to plead guilry or not to plead guilty.

:.,

:ial projr:ct within the agreed period of 36 monthsresidential projr:ct within t

from the date ol'allotment.

C.

4.
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Reply by the resPondent'

The respondent has contested the complaint on the following

grounds.

i. That the respondent started inviting applications of

prospective buyers for the society and also commenced

the workafter applying and receiving the required license

for development 9f #.k project from the requisite

D.

6.

asre em ent' Je;'$;u:[t$$iu-;n e 
_na[ 

with 
:n 

th e p ro j ect at

the specified',ind rtreed terms and cotlditions. That the
. h T.r. .. _r

respondri$'Umiae hufe payments to the seller/s, despite

repeated,l,rld.guestr nobody t,1qned. i for clairning the

balance * pry*.nt and thus certain disputes and

\,= = ;l ,i i[ ,,,, ,i
differencbs arose inter 5e among them for a part of the

total land involved. The respondent served a legal notice

dated 24.07.201i\on the Sdtters and called upon them

to fulfil the ierms of,the sale deed/s. As no response was
.--,

..ceiue,i,iqpd;r,..selleri and left witrr no remedy, the

respondent *ulbl fiiiced' to ihvoke'thg' arbitration clause

and file a petition under Section 9 of the Arbitration and

Conciliation Act, 1996 titled "Parl<wood Vs' Brahm

Prakash & Ors." Arb. PeL 74 of 2077 before the

Additional District judge, Gurgaon which was decided in

favour of the respoudent. Vide the said order, the Seller/s

were restrained from alicnating the land and from

PageT ol24



HARERA
ffiGUIlUGRAM Complaint No. 743 of 2020

kept renpk$g$e 5am'b frcrh time to time.

ii. That agdiflst*itfre said order dated 2Z.tt,zOLL, the seller/s
,,

filed ,Tt ri, .rt; titled, "BrahmrPihll,ash & Ors Vs,

Parl<utob,f,y4nfgQrstrilctrtre-'nPv,l Hd'ti, F.A.O No. 560 of
."q ":1 ':i::' llri tr

2oLzueraltlr[66'Eol;ur{ H h c'burt or Punjab & Haryana.

creating any third-party rights and any other

encumbrance and the respondent was directed to

prepare and deposit a fixed deposit Receipt [herein after

referred'to as "FDR") from a nationalised bank for a

period of six months for the amount equivalent to balance

sale consideration payable by it. Copy of the Order dated

22.LL.2011 passed in petition under Section 9 of the

Arbitration and Conciliatiol Act, 1.996 titled " Parkwood
rr,,LJ r .rr i.r ir !,

Vs. Brahm Prakash"ft$ffi$rmfb Pet. 14 of 201-1 is annexed

herewith as Anne tln compliance to the Order,

the respondent dep d an FDR'Of Rs.2,30,00,000/- and

The same w issed vide order dated 01.02.201,2.
. i:i i i:ir:.;.;i:r:==.: :

That 
"t,+_: ryllg5./s 

were dilly 
l-allyinein 

handing over the

possessibn-::.tof. the landi the tespondent was again

constrained to file a petition under Section 11 of the

Arbitration and Conciliation Act, 1996 titled as

"Parl<woad Infrastructure Private Limited Vs. Brahm

Prakash & Ors, Arb. Case No. 32 of ZOLZ before thc

Hon'ble High Court of Punjab & Haryana seeking

appointment of an arbitrator. The same was allowed vide

order dated 02.08.2013. Ms. Manju Goel, | [retd.] was

Page B of24
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appointed as the sole arbitrator for the disputes inter-se

the respondent and sellers/s.

iii. That undeterred, the seller/s filed a suit for permanent

injunction along with an interim application under o
xxxlx Rule L ancl 2, cPC titled as "Brahm prakash & ors vs

Parkwood Infrastructure pvt. Ltd" Suit No, 1_33 of
201Lbefore learned C.1., Gurgaon. Vide order dated

21,.07.2011, first the interim application was dismissed

and thereafter, vide i fied 22.1.1.201,1, the appeal

against thereto dismissed by the Ld. A.D.J,

Gurgaon g,,e#X tgq{i$bffise[ers filed a civil revision
ai

u/s 1 1s, ghc titfia hs "'ntrln* prikasili* ors vs. porkwood

InfrastritCnli pvt. Ltd" C,Ri No o\r,:$fizouz before the
I

hon'blel[]itAt[. couit ,bf pun;ab'p Haryana wherein vide

order da!e."d, iO.Oz,.zOtziith. respondent was directed not

to raise construction ov*er the part qf land in dispute. That

thereafte., , dbur coftpetent jurisdiction partitioned
,.:.:Sri ,

the land in dispute .,vide order of partition dated

16.05.20-i3. An appeal preferred against it by the Seller/s

before the Absistant Collector First Grade, Gurgaon was
l.

dismissed vide order dated Z3.OB.ZOLZ and then a

revision against it by the Sellers/s before the

Commissioner Gurgaon Division, Gurgaon was also

dismissed vide order dated 04.04.201,3 and then a

revision petition was filed by the Seller/s before the

Financial commissioner, Haryana was also clismissed

vide order dated 29.05.201,3.
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iv. That finally the seller/s and the respondent entered into

a settlement whcreupon an agreement dated 19.05.2015

was executed inter-se them, which was duly recorded by

and on the basis of which the learned sole arbitrator was

pleased to pass an award on 02.06.201s.That in terms of

the award dated 02.06.20L5, the seller/s were to perform

certain acts on their part, i.e. they were to pay the

respondent a sum 9f Rs{;50,90,000/- along with interest
*':.,t ,{ d ^;,

and they were to witqgffiW-t irious litigations against the
+l -l' ,ti

respondent. Howevef:it'nis pertinent to note that the

seller/s have faiiei miE|rtiblyto .ompty with their part of
# *sd, .r."r :r.t,,, , ,i: 

('i: ; , : "'!

the direcffi'rnA.,the, neSpon&eilE rl1ras constrained to
=r, 

ri, iiiu ;fl :::.:i..t: ' I -' - ,r.

issue aJtrettgl dated 30l'2,?;016, 'calling upon them to
B $ ** -- d i 

1

complyffi 
1.",qii 

U.ttlof, the air"blilns as per award

dated 0138 2#r$ ilu Eeller/s .h,g,!i,to keep mum and
-t ; ".Jr

rhe respondept ii ygt to nu:. anything from them and it

seems that th$#4+l"fmlfing to'perform their part. and

the resp,gndpil,#,,.*1.,Wifl.rofrhPr option than to go for

furthertftigBtioff' 
*''*, :, ',i-=t")', 1l,,

v. That allffiffiateEdfjial# s#owthat the respondent

has alw'afs 
-""ULon and continuously been taking

appropriate steps at its own cost without putting any add-

on burden upon the complainant in terms of clause

28tb)(ii) of the flat buyers agreement wherein it is

categorically stated that if the opposite party "...""' is not

in a position to hand over the possession of the Flat, then....

At its sol'e discretion challenge the validity, applicability

Complaint No. 743 of 2020
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and/or efficacy such Legislation, Rule,1rder or Notification

by moving the appropriate courts, tribunal(s) and /or

Authority....."

vi. That the above listed conditions are circumstances

beyond the power and control of the respondent, and it is

categorically stipulated in the Clause z8[bxi) of the flat

buyer's agreement that in such a scenario the respondent

,,,,,:e.Xtension of time for honding

t,iaid Flat".over of the possess

vii. That has borne from't$'eiHbove, the respondent was and

n a dispute pertaining to a Part of

the land for thr: past B years because of which the timely

completion of the project was scuttled and the same was

due to circumsl.allces beyond the power and control of the

respondent and for which no malafide can be attributed

to it. It is a matter of fact that despite all the difficulties,

the respondent ,is still continuing to pay hefty f'

towardsg rqnewals *of, 111 
the'.,' lic-enses' permissions'

N:

approvals, sanCtioni, cleiianted reqirired for building,

c o n s tru ffi a ad deVe lqii,ment,o f th e' p 
1'o 

j e ct fr o m va r i o u s
, -l**".r il,.. ..

governmental"authorities at its own cost and expense

without charging anything extra from the complainant or

any other allottee for that matter as it has been

constrained to per-force seek extension of all the above

requisites and continuc paying hefty amounts qua them

with the respective departments so that the project can

be completed at the earliest.

Page 11 of24



HARERA
GtJRUGl?AM Complaint No. 743 of 2020

viii. That from the above, it is very clear that the seller/s

turned dishonest and kept instituting one after the other

cases. The same caused the respondent to be always

embroiled in unwarranted litigation for which it kept

incurring extremely substantial expenditure, more so

when the project was of a very large scale and was

interconnected with each other and it was on going and

was involving truge;.{tn{p,.,i,"nd multiple recourses an

account of all ,aiii.tffi$i-e,:point of time. Further, the

Iicense obtained U/ tfre$fespon4ent from the Town and
.+'

Country Plahning Depar{ry6nt and all the subsequent
#,-. #',:. ' rr o

approval{,Wer67aiiu*always tiine bound for a limited

ix.

d-
period dnly and they had to be renewed by paying the

renewal fd-:as= afte.i thb lairse of the prbscribed period. The
.l *'

respondent was at ail times fighting against time as it had
.: illii..?. ...::,-::i: ,: .i .;.:;

its back " l,lhqWall, 
AllJh-1:iosts and expenses have

always been 6b y thdriesftndent on its own and that
i

none of fllotteesjncluding'the,complainant has ever been

charged ,anything eitra'beyond the terms of the flat

buyer's agreement at any stage or time whatsoever'

That furtherniore due to an order passed by the Punjab

and Haryana High Court, a NOC had to be sought from

HUDA for usage of recycled water which caused the water

supply to be disrupted for almost 82 days which caused

further delay in completion of the project.

That couplecl with all the above, the respondent has taken

a huge hit due to the on-going economic meltdown and

Page12 of24
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consequent financial crisis and recession in the market.

Despite thereof, the respondent has always been

diligently making its efforts to continue with the

construction and completion of the project and the on-

going litigation has caused delay in completion of the

project. The respondent has completed as many as six

towers with 270 flats.

copies of all the docum.entc;havg been filed and placed on

E.

B.

record. The authentiicityLis no"t in dispute. Hence, the complaint

can be decided on the basis oi theses undisputed documents.

)urisdiction of the eruthoritY

The authority observed that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

ll:
reasons given below. l 1

E.I Territorial iurisdiction

g. As per norification no. 1,/92/201,7-ITCP dated 1.4.12.2017

issued by Town and country Planning Department, the
,, i

jurisdiction of Real Estate Regula[ory Authority, Gurugram

shall be entiie Gurrugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram

District, therefore this authority has completed territcrial

juriscliction to deal with the present complaint.

E.II Subiect matter iurisdiction

Page 13 of24
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10. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter as per prov:sions of section 11( l[a) of the Act

leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.

F. Findings of the au

respondent:-

Lt. With regards

promoter/

issues:

12. While filling

respondent tha

as ten sale deeds w

obiections raised by the

tions raised by the

examine following

ised by the

into as many

and bought land

F.I

..! |

so.,Ej ty [inder the name
' t:.:a=

92.ltis pleaded by the

respondcnt, that a clisputc arose between the respondent

and the previous owner of the land beneath the project

which led to referring the matter to arbitration. Though

award in this regard was passed on 22.t1..2011. That

againstthe saicl order dated 22.1L.2071, the seller filed an

appeal titled as "Brahma Prakash and others Vs.

Parkwood Infrastructure Pvt. Ltd., F.A.O No. 560 of 20tZ

before the Hon'ble High Court of Punjab and Haryana and

for develo

Page 14 of24



dismissed on 0.,,4.p#.20t , #an;o52orE respectively.

Though, finally ,the reipbnadnt' as flell='ras the seller
,##

entered into #atl$bfitlement o n J"9.0 5. 2 0 lsTlcased to pass

an award on,o!,d-O .29.75 butiheisame$aslalso not acted

upon. Due to'ail these factois the reslo:rd*ent contented
oo

with various othgnoidefs passed by the Hon'ble National

Green Tribunal (N brj;..Hl!tr C-OUtt' of+unl ab and H aryana

as well as DT.OPfihe;.E9nqlr-uctip-n;otthe prgject could not
j

be completed,-and-it led,io slfl,rr., ddwn. So,lkeeping in all

these thingslth--qomgtiinarit i's'not'entitled to any delay
f

possession charges frorn the respondent.

13. But the plea of the complainant is otherwise, that the

complainant booked unit in the project of the respondent

on the basis of assurance and promises of the respondent

as well as brochure by paying substantial amount and the

same led to issue of letter of allotment on 28.04.2011.

Even builder buyer's agreement dated 26.02.201,3

HARTRA
GUI?UGt?AM Complaint No. 743 of 2020

same was dismissed vide order dated 07.02.2012. This

was not the end of litigation, and the possession of the

land was not delivered which led to filling of a petition

under section 11 of the Arbitration and Conciliation Act,

tgg6 before the Hon'ble High Court of Punjab and

Haryana. The same was allowed vide order dated

02.08.2013 and the matter was referred for arbitration

inter-se between the respondgnt and sellers/s. Even the

Page 15 of24
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between the complainant and the respondent was also

executed setting terms and condition of allotment,

payment dimension of the allotted unit and due date of

irandover the possession of the unit. Neither at the time

of allotment letter nor at the time of execution of builder

buyer's agreement the respondent disclosed the factum

of litigation between them ancl the seller pending at

various forums. When-.[hg-ie is-clear stipulation in the

er's agree;q$$* fi ard to title of the land
1t i[}:4..ii:i":\S +d r_t $ :

beneath the projec!..,,.,, e1bh'$ffir:ts$e respondent then
. 

"rl, 

-.i,

they cannot take plea olliiigd!.iopfbe een them and the
ii

previous o'rne.'ili orddntoinilik[ ait a'.case for delay in

completion gf 'the pro;ect and avoiding to payment of
" 

. d'

delay possessiop' charges
,:

1,4. The authority*hasSone tfrro,uSr! ttre +,afi3fis documents

placed on the file; The Directoratd of Town and Country
r,, -qS " \- d

planning, isssecl T'-ticii-1-,i6$'1fif.' $3 of 201.0 dated

1,0.07.20L0 valid upjo 09,07.20L8, the registration of the
a !.. s*) , - i

project with the authority under section 4 of the Act,2016
: '-'

it is possib[e .if *he condition: mentioned sub-clause

t2)(l)(A) and (B) with regard to legal title to the land on

which the development was proposed along with legally

valid documents with authentication of such title, if such

land is owned by another person and same the land is free

from all encumbrances then as per the provision of

section 11 (4) that the responsibility of the promoter,

with respect to the structural defect or any other defect

Page 16 of?4
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for such period as is referred to in sub- section [3) of

section 14, shall continue even after the conveyance deed

of all the apartments, plots or buildings, as the case may

be, to the allottees are executed. It is not disputed that

either at the time of allotment or execution of builder

buyer's agreement dated 26.02.2073 they were informed

about the pendency of litigation with regard to title

beneath the project by,hg 
1fiflBor1-dent 

It is the version in

the reply that litigrri"'ilffitiic seller commenced in

f anuary 201.L *,9fd$iry Continue even beyond
3Sr I ii.\rj I t:i...... .; a: .

02.06.2015 if the,rtestrjond,d,.. .U$ not continue with the
.:

co ns tructi o n ;6.f"*:th€ n ra)e$f, durihg -thU 

=i 

nle ri m p eri o d,

then how ah:,,y 
, 

raised vari9u,s. demand;i against the

complainantl f$ {r.rpi the codpleiinartt was left in the

dark and was'i(3.:$,:f Ryt away histard-earned money

as the projecf'r',ifTrs=rfoiflg, it ilow speecl/stoppage of
I

construction due, .tifl.,pehdenCj4 of litigation. The

respondent qfln:ot bl.lw.and 
,9old 

in the same breath and

take a plea that they Could not complete the construction

due to pendefi.i;ii-drtitightion r e,g! $em.,gnd the seller
' F.'j" \ 1

and various other order passed by the National Green

Tribtrnal (NGT), High Court with regard to extraction of

ground water and economic slowdown. So, keeping in all

these facts the respondent cannot take a plea that the

complainant is not entitled to delay possession charges as

pleaded by them.

G. Findings on the relief sought by the complainant

Page 17 of24



16.

HARERA
GUl?UGl?AM Complaint No. 743 of 2020

Relief sought by the complainant:

(i) Direct the respondent to handover the physical

possession of the residential unit along with interest till

the date of handover the possession of the commercial

unit to the complainant.

In the present complaint, the complainant intends to continue

with the project and is.seeklng flelay possession charges as

provided under the pfi$ir,i"{o;,sg.tion 18(L) of the Act. Sec.' l,Iil*{frdi::; \ /
1B(1) proviso reads as uffit$#:i,

"Section 7 'maunt and compensation
1B(1). If the prornoter fails to complete or is unable to ,give
possessron of an apartment, plot, or building, -

si'ryF\ % ffi
Provided phat where an allottee does not intend to withdraw
firom th ,$tffi'gjqgt,he1ndil bq,pai'd, bitth"e prorhorcr, interestfor
every moltth of delay, till the handing over of the possession,

at such ,itg. o;7 pasa betll[rei'cril'p6."''".ral .-''. I

::

17.

,,28 
POSSESSION

a) Time of handing over the possession

That subject to terms of this clause and subject to the FLAT
ALL)TTEE (S) having complied with aU the terms and
conditions of this Agreement and not being in default under any
of the provisi|ns of this Agreement and further subject to
compliance with.all provisions, formalities, registration of sale
dedd, documentation, payment of all omounts due and payable
to the DEVEL}PER by the FLAT ALL)TEEO) under this
qgreement etc., a.s prescribed by the DEVEL)?ER, the
DEVEL)PER proposes to hand over the possession of the FLAT
within a period of thirty si:t (36) monthsfrom the date of signing
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of this Agreement. If however understood bettueen the parties

ihat the possessfon of various Block/Tower comprised in the

complex as also the various common facilities planned therein

shall be ready & complete in phases and will be handed over to

the Alloteu ol atllrrrit Block/T'owers as and when completed.

At the outset it is relevant to comment on the preset

possession clause of the agreenlent wherein the possession

has been subjected to all kinds of terms and conditions of this

agreement. The drafting.,,O.{ffilCtause and incorporation of

ons are not -gnty vague and uncertain but so

-Sft.'r' ilt';u ";'
heavily loaded in favodi:t-{*-thE promoter and against the

allottee that evgn g,dingfe:ciettiu[t by ihe allottee in fulfilling
- .,i-., -'*' ,, t tt '*

formalities *4" d:"g.tmeriiations etc. as prescribed by the
'

promoter mdgryke the"possesiipn cta,. =irrelevant for the

jmmitment dite for handing overpurpose of ailottee and the ci i : . : :.

*,*,. g.* f

possession folsds itd,1_eanindifn. incorporation of such clause

'r ,g!.uynent by,!he promoter is just to evade the

liability towards it*; .rivlry of subject uttit and to cleprive

th e al l o tt e e o -f,h i 
q r i g\t acr ru i ng"'a ft gr, dre l ary 

i 
n p o s s e s s i o n.'[' h i s

' ' tpff, a firirhd'li has misused hisis just to coitrment as to h.

dominant position a1d drafted-such mfschievous clause in the
,ii

agreenrent rndtt,. ittott.a is iCft with no option but to sign on

the doted lines. As per above mentioned clause, the opposite

parties failed to deliver the possession even after receiving the

substantial amount from the complainant'

18. Admissibility of delay possession charges at prescribed

rate of interest: Proviso to section 1B provides that where an

allottee does not intend to withdraw from the project, he shall
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Provided in, CaSe. 
'the State Bank of India

marginal cost (MCLR) is not in use, it
shall be re benchmark lending rates

' & /l ;'l 
'r'lwhich tlSe'State BhiiP oflndia mhy ftx from time to time

The legislature in its wisdom in the su

general public.

;dom in the subordinate legislation

under the prcivision of rule 15 of the rules, has determined the

Complaint No. 743 of 2020

be paid, by the promoter, interest for every month of delay, till
the handing over of possession, at such rate as may be

prescribed and it has been prescribed under rule L5 of the

rules. Rule 15 has been reproduced as under:

Rule 75, Prescribed rate of interest- [Proviso to section
TZ,section 78 and sub-section (4) and subsection (7) of
section 791
(1) For the purpose ofproviso to section 72; section 18; and

sub-sections (4) and (7) of section 79, the "interest at the
rate prescribed" \g"t!ty State Bank of India highest

'ng rate +20t6:
't'.

t9.

prescribea rggufiof inte'fle$t. The iatgof ilteidst so determined
1i{ s * - \.\:, .i" .:.: :l:l :::: :: :

by the legisla\ffFs+#rrfrnrbl. ,"4;ir$* said rule is foltowed

to award tfru ii$rfu-ffi... iII ensure tpliotrn practice in all the

cases' 
.\q'fl;177l:11 

'8 

"'

20. Taking the case*from anotl;,engrngle, f,he qgmplainant-all ottee

wa s e n ti tl e d $o 
" 

ffi e d e l ay---...,e p.ff$3=9 s t i o n ch l-q g e s / i n t e r e s t o n l y

at the rate of,,R"h{/-tpd!- bqift;"per=mohth of',the super area as
;l

per clause 30"G) of the buyer's agreement for the period of

such delay; whereas, as per clause 31[b) of the buyer's

agreement, the promoter was entitled to interest @ 18% per

annum compounded quarterly on the amount due as

mentioned in the notice for possession from the due date till

date of the payment. The iunctions of the authority are to

safeguarcl the interest of the aggrieved person, may be the
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allottee or the promoter. The rights of the parties are to be

balanced and must be equitable. The promoter cannot be

allowed to take undue advantage of his dominate position and

to exploit the needs of the home buyers. This authority is duty

bound to take iuto consideration the legislative intent i.e., to

protect the interest of the consunters/allottees in the real

estate sector. The clauses of the buycr's agreement entered

into between the nart[6H;],,1,19 one-sided, unfair and

unreasonable with res

the buyer's

r,s. to the Promoter to

cancel the allo{dE-ri'drfiaffiirlitftnx' i$ount paid. Thus, the
1 --, I

terms ana condifions of the buyer's agregment are ex-facie
,, .t f

one-sided, Uri,3ii ,tl un.laslnao-le,',laicll the same shall

constitute ttt.'*unfrii trade ptr.ii.. onitt. part of the

p ro mote r. Th e s q,,,,ry.pgs o [d i @4i nJtO ty- tb rm s and co nditi o ns
-"^ 

* 
tn 

..+t

of the buyer's ,g..Eii6rffiill'r,ot be final and binding.

2L. Consequentty;r a* perewq,b{te1f'the"State Bank of lndia i.e',

inai cost of lending rate (in short,https : //sbieo.in: the- rnargi

MCLR) as o4rdi,te i:ei,i4 ogruzf isr7;30%oi Accordingly, the

prescribed raid of iiiterest witt Ue marginal cost of lending rate

+20/o i.e.,9.300/0.

?;?.. Rate of interest equally cliargeable to the allottee in case

of default in payment:- The definition of term 'interest' as

defined under section z(za) of the Act provides that the rate of

interest chargeable from the allottee by the promoter, in case

of default, shall be equal to the rate of interest which the
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23.

24.

promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

"(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. -For the purpose of this clause-
O the rate ofinterest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case ofdefault;

(i0 the interest payable by the promoter to the allottee shall
be from the date the-plomoter received the amount or
any part thereof till liddqte.the amount or part thereof
and intere*';&f"g-g1*is*1[ ndcd, and the interest
payable by the a11.o^i1-efid' e promoter shall be from the

datb the allottee'diifh\ilts tn payment to the promoter till
the date i! is pqid;"

Therefore, intere-it'"onli,thi,,#lay. :playments from the
s,*1 i;: - I T-*1" -

complainant s6atibe ch_!1eed at,ithe flrescribed rate i.e.,9.3Oo/o

by the respo..hdent/proTtPter which is= thSlame as is being

granted to q11{u pmnfaifrnt in ca-ge-of ileiayed possession
k:oi: + I .. irl\ ' t'','

charges. ".- - ' 
,

on consideraii'bn of*the g.9 
"it 

nts'diriitable on record and

submissions made bf'pO'th thp,p,p-riiel it is the failure of the

p ro m o ter to tulfi-}, its ob I i gat=19 q.q and, res p o ns ib il iti e s as p e r th e

buyer's agr&ment dated...2,6.02'2A\3' to hand over the

possession within the stipulated period. The due date of
]

possession comes out 26.02.2016. Accordingly, the non-

compliance of the mandate contained in section 11[4)(a) read

nrith section 1B[1) of the Act on the part of the respondent is

established. In the preseut case, the project Parkwood

Westend is registered vide registration no. 16 of 20tB dated

t9.Ot.z}t8 r,vhich was valicl upto 3t.0L2.2019. However, the

project is incornplete as on date. It needs extension under

Complaint No. 743 of 2020
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section 7.3 ofthe RERA Act2016. However, it has been stated

at bar by the counsel for the respondent that they shall move

the case for grant of funds under Swami fund from

government of India. The project is complete upto 700/o. Since

the project is incomplete, as such, the complainant is entitled

delayed possession charges till handing over of possession

after obtaining certificate from the competent authority.

Accordingly, the non-compliaiice of the mandate contained in
' .::i" \:1...: , ,'_r 1 .

section 1.L(4)[a) read *t*h*..!,*lifrh 1B(1J of the Act on the part

of the respondent is estdbii$tO. As such, the complainant is

entitled to delay possession charges at prescribed rate of theton c

interest @ 9.30o/o p.a. w.e.f. 26.02.20L6 till handing over

possession of the unit after the receipt of occupation

certificat. 4r=$"4 prq;isi;;$ oiisee$gd"1dCnl of the Act read

; hr"orlnui.'l fr r

H. Directions of the.dflitrorip1.=],,f*.1r,." .,:=] 
:'

-l

25. Hence, the autho.fril.fiid,il p-atseslthis order and issues the

following dir1.1!,|ons 
#1L,.": 

se,ction ]7 of 
,the 

Act to ensure

complian.o oT ofitigrfiontYaseupon tt u pibmoter as per the

function entrusJed to,t.he autiioriry undei section 3a(fl:
:i trn" : ' 

'

(i) The respondent is directed to pay interest at the

prescribed rate of 9.30% p.a. for every tnonth of delay on

the amount paid by the complainant from the due date of

possession i.e., 26.02.2016 till the handing over

possession of the unit. The arrears of interest accrued so

far shall be paid to the complainant within 90 days from

the date of this order as per rule 16(2) of the rules and
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27.
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thereafter monthly payment of interest till the offer of

possession shall be paid on or before 10th of each

subsequent month.

(iil The complainant is directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

(iii) The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i.e the respondent/promoter

which is the sa which the promoter

in case of default i.e.,

the dela section Z(za) of the

Act.

Complaint disp

File be consi
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. V,/ - 4----
(Viiay Kumfr Goyal)

Member
Haryana ReaI Estate fl, ulat..-c.rry,flutho rity, Gu rugram
Dated: 1,4.09.2027
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