& nARERA

&8 CURUGRAM Complaint No. 800 of 2021 |
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 800 of 2021

Firstdate of hearing: 31.03.2021

Date of decision : 25.08.2021
Chetna Lodha

Address:- E 72, Second floor, Bangali Colony,
Mahavir Enclave near Sulabh Public School,
New Delhi-110045 Complainant

Versus

Magic Eye Developers meati;. L.iflrﬁ-i'fed
Office address: - G.F.- 09, Plaza M - 6,

District Centre, Jasola, New Delhi - 110025 Respondent

CORAM:

shri Samir Kumar Member

Shri Vijay Kumar Goyal Member

APPEARANCE: N I |

Shri Devender Lodha Advocate for the complainant

Ms. Neelam Gupta Advoecate for the respondent
ORDER

1. The present complaint dated 15.02:2021 has been filed by the
complainant/aliottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act]
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for viclation of
section 11(4)(a} of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Actor

the rules and regulations made there under or to the allottees

as per the agreement for saie executed inter se them.

A. Unit and project related details

2. The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed in

the following tabular forms

i
L Sl

[ R
v

S.No. | Heads ; Lt i \ In formation
1 Project name and loeation The Plaza at 106, Sector-
&) &= |'106, Gurgacn

2. ijeqf area ] '3.725 acres
HaturE ?Lt?e prn|e I S ’-tﬁmfrmrciﬂﬁuluﬂy

4. DTCP t]ml,'-zrff,p nn EI]'II:I mlld-ﬁy 65 0f 2012 dated
status W/ 21:06.2012 valid upto

-, 21.06.2022
: MName of licensee = i’[agic Eve ’Ifh:vrln];E
RERA Registered/ not registered- | Registered No. 72 of 2017
) dated 21.08.2017 valid
| lipto 31.12.2021
r 8 Unit no. ¥ (0808, 8th floor, ==
Tower-B2

. Unit measuring 700 sq. ft.

9. Date of execution of Buyers| 03.06.2013 o |
Agreement with the original | [Paps 11 of the complaint)
allottee

10. | Addendum to agreement 19.02.2020

(Page 52 of the reply)

11. Payment plan o Construction linked

payment plan
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12. Total Sale consideration Rs. 43,31,719/-
(As per applicant ledger
dated 12.03.2021 page 64-
68 of the reply)
13. |Total amount paid by the Rs. 43,31,719/-
complainant (As per applicant ledger
dated 12.03.2021 page 64-
68 of the reply]
14. Due date of delivery of 19.08.2020
possession as per { Due date of possession is
(As per clause 9.1 within a period calculated from the date of
of three years from the date of execution of agreement
execution of agreeﬁ "U dated 19.02.2020)
Note:- The complainant is the | Note:- Grace period of 6
subsequent. n]]ntl:ee ‘and she | month is allowed due to
stepped Anto .shnth _nl' the | covid-19
rlglnalallnttee tm 19. nz znzq
15, | Offer of possession 17.10.2020
(Page 4 of the written
submission made by the
| complainant]
16. | Delay in Handing over possession | 3months 18 days I
el 07. 1lEﬁEDfLE date of afferof |
possessian - (07.30 Eﬂiﬁ] plug. 2 |/
months e &
17. Dcmpauug Eqnlﬁm;e recl;eﬁ?ec]_ 28,11.2019 for block A, B
an :-- i;' : q @_G
|- i_r__-"'h‘-i AV —_—
B. Facts of the complaint

3. The complainant has made the following submissions in the

complaint:

(i} The complainant submitted that the sald unit B2-808 has

been provisionally allotted vide

allotment letter dated

(4.10.201%2 and subsequently originally allotted vide

buyer builder agreement dated 03.06.2013 to Smt. Ritu
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Batra w/o Kamal Kant Batra and Sh. Sudhir Kumar Bhalla

s/o Sh, Surendra Kumar Bhalla for a sale consideration of
Rs. 40,58,000 plus taxes of Rs. 2,44,443 i.e. Rs.43,02,443 /.
The complainant has made application with all required
original document for transfer of said unit B2-808 vide
letter dated 01.02.2020 and the said unit B2-808 has been
transferred vide addendum agreement dated 19.02.2020
to original buyer builder agreement dated 03.06.2013 to
the mmplain} Mrs. Ch.lna Lndhﬁ W/o Devendra Kumar
Lodha and Ig‘uwgll ﬁ‘l:erlght ﬂfthe u.111t is existed with the
transferee:nameljf L"‘hetnﬁ Ludha whn Is the complainant
in this gautmn Copy of the addendum agreement dated
19.02, EﬂEﬂ to original buyer buﬂdﬂr agreement dated
DE.GE-.ED’.IE ;fﬂng with letter dated 01.02.2020 is
enclosed as per annexure no-A-2 at page no. 34-37.

(ii) Further It is perhnem t'I] ment:jun heme that all payments
are nmtchaﬁ with the Iedgm statement of builder. That it
is pertinent to mention here that the respondent has
committed to deliver the physical possession of the unit
within 15 days from the date of submission of all
documents vide letter dated 01.02.2020.That builder has
offered that if any buyer pay the CAM charges in advance
than the bullder will waive off 50 % CAM charges Thus,
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originally builder was charged CAM charges @ 5/- per sq,
ft. and offered 50% discount on CAM charges i.e. 250 per
sq. ft. and demanded common area maintenances charges
(CAM) for the period from 01.12.2019 to 31.03.2020 @
Rs. 1750 plus GST per month (i.e. 700 sq ft @ Rs. 2.50 per
sq ft) and the complainant has paid Rs. 4130/~ (Including
GST Rs. 630/-) for. the "tl,n.-:n months from 01.02.2020 to
31.03.2020 vide CEIBQI;IE m}. 21 dated 01.02.2020 and
remaining ‘two -rnqni.t:a:s CAM-. charges of Rs. 4130
(Including GST Rs. 630/-) was paid vide cheque no. 5121
dated 01.02.2020. |

(iii) That the'lcnmplainant has already booked an office unitNo
B1-508 @ R5~§1 50,600/- on 31 E}Elel'? by handing over a
cheque nfﬂs Zr]?l 000,/- a;nd further transferred online
Rs. 5,27,000/- till g4 Dacemher 2019 but respondent
has failed ta provide the !ﬂg‘ﬂe@ gopy of the builder buyer
agreem E.!rll'l-t 1_:iil IE.I.'.‘-E..._?.BEIJ. Fu rther respondent has
demanded to pay fund of Rs 10 lacs on account of unit no
B1-508 and the same was further Transferred on 24"
February 2020. That the respondent has further
committed to handover the possession of the one unit no
B2-808 on ar befare 15.03.2020 if the complainant paid

Es. 3.00 lacs on or before 10.03.2020 on account of unit
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no B1-508 and further the complainant has paid Rs 3.00

lacs on 09.03.2020 and Mr. Kuldip has committed over
the phone to possession of the unit no B2-808 on or
before 15.03.2020.

(iv) That the complainant has made various request mail for
possession of the both unit no B1-508 and B2-808 but the
respondent has newr:gpijed for physical possession and
ultimately the cumpliiﬁiat was called to complete the
ducumentary fnrmallb,i&s to ha ndwer the physical
pnssessmn uf one u,:nltunn E?~EEEI on 27.08.2020 and took
the ﬂgﬂ;l:pra on puséesm on document before the physical
pﬂESEEEi{]l},, Hnwever it ‘15 pertinent to mention here that
when tlte: mmplﬂmant visited the uuit no B2-808 and
cmmpiamaﬁt_xhﬂag_l ahserved some issue in paint and
cleaning and réc;uésted tD. r:mnﬁlete the unit and again
handed pver the key of the a'nl.d' unit no B2-808 to Mr.
Mohit whu has takan the sign.on possession related
l:lncumenl.‘s IJ'EtImHLEIv pnﬁsessinn of the unit no BZ2-808
was handed over on 07.10.2020 when the respondent has
handed over the possession of unit no B1-508.

(v]) That the complainant submitted that the original allottee

has made the total payment of Rs. 25,10,909 belore the
expected date of possession 03.12.2016 and further paid
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(vi)

Rs. 11,35440 before the receiving of the occupation
Certificate. That the intimation of occupation certificate
has been received on 28112019 vide letter dated
30.11.2019 and the remaining payment of Rs. 677,110
was made on or before 24.01.2020. That the respondent
initially offered CAM charges at the rate of Rs. 2.50 per sq,,
however the facility as committed in builder buyer
agreement has not hf_ﬁﬂd%i%vered as the complainant has
regularly vis'&._li:,ﬂd'jp ﬂi]_EtJ.I}lt. Futher there is no running
club, sw:myng éfz:-;;[.- .[;i'tiine-r_ cleaning, lighting and
adequatﬁ}?ﬁfﬂﬂt}' éuard !:ILH da‘é&__. -?;n',spite of this the
assuciaﬁe;g&fﬂun of the respondent has raised the bill for
CAM for the month of Oct 20 to Dec 20 @ Rs. 7 per 5q. ft
ie. the résﬁm_:q:{_fnt. without _‘Jé:gﬂd:‘ng any adequate
facility increased the CAM charges from Rs.2.50 to Rs.
7.00 per_:::s-q{f‘t. wﬁcﬁ.ig"rd%ally unfair.

That re:épﬂn!:l;ml; took more-than; 10 percent of total
consideration ie. Rs. lﬂ.ﬁﬂ,ﬁﬁl} till 17.07.2012 but the
respundenf has failed to make builder buyer agreement
and the same was made with a delay of 14 month. As per
clause 9(1) of *he builder buyer’s agreement, the
construction of the building was contemplated to be

completed within a period of three years from the date of
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execution of the agreement with two grace periods for six

months each. There is no justification to have two grace
periods of six months each for completion of the
construction. Prescribing the two grace periods without
any justification and sufficient cause again shows the
terms and conditions of the agreement to be unfair and
unreasonable,

(vii) That the cumpiaina{u_ﬁéﬁgﬁlﬁ%‘er submitted that in view of
clause 10.4 of the h.t._ll};l‘;;;'.ﬁ"_;grcemenu allottee is entitled
to the delayed pns'&;s;st:lml charges/interest only at the
rate of th.jé per squ;re Fee{:_per manth. However, the aim
of the Ac; is to safeguard the interest of the aggrieved
person ma_'f bs allul'l':f:e or the prqmu’reh The rights of the
parties are I;tr hﬂ balanced-and must be equitable. The
promoter cannot beallowed to take any undue advantage
of his d:}mﬂaan‘r pusﬂ:l.nn and to. Exph:all: the needs of the
home huyer This hon'ble aul:hnrlt].i' is duty bound to take
into consideration the legislative intent i.e. to protect the
interest of consumers/allottee in real estate sector. As per
clause 10.4 of the agreement in case of failure of the
developer to give the possession within the stipulated
perioad the respondent/allottee is only entitled to receive

the compensation at the rate of Rs.5 per square leet of the
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super area per month for the period of delay. This will
come to only 0.97 % (Rs.42000/ Rs. 4323459%100) p.a.
However, as per clause 7 of the agreement the
appellant/promoter was entitled to charge the interest at
the rate of 18% per annum on the delayed payment for
the period of delay. The appellant/promoter as per clause
11 of the agreement has heen given the vast powers even
to cancel the allot %st '?tl{e default is not cured within
30 days thhe ;iate ;f;ﬁueh:;f the, Imtu:E and to forfeit the
entire earﬂEﬁtmnney paid h}?‘thEa]lnttee As per clause
10.4 in ¢ase | the developer ahandqrzs the project for any
reason whatsoever the developer will be entitled to
terminate the agreement am:l the ‘allottee shall be
refunded rhe amnunt pmd by hm:n only with 9% per

annum slmple interest. fn: the period such amount was

lying u'i | tt[g [[.a%e;-lufer aiﬂﬂ to pay no other
compensation whatsoever, "I-'-hus, rhe aforesaid terms of
the agr&emént dated 03.06.2013 are ex-facie one sided,
unfair and unreasonable, which constitute the unfair
trade practice on the part of the appellant/promoter,

(viii) That due to lot of delay in possession of both Unit and to

get the compensate of interest on invested money in both

units, the complainant has made lot of requests to appoint

Papge 9 0f 33



HARERA _
== GURUGRAM Complaint No. 800 of mzi'

an arbitrator vide mail dated 16.10.2020, 19.10.2020 and
20.10.2020 but the respondent further failed to dppoint
arbitrator. That the complainant has already mentioned
in the mail dated 20.10.20 to compensate all legal cost as
the respondent has not provide a ppointment of arbitrator

as well as no resolution of the complainant.

C.  Relief sought by the complainant:

4. The complainant has ﬁ[eif't_:{‘_i-%._p;resent compliant for seeking

following relief;

(i)

Lii]

(iii)

Direct ﬂ'lﬂ*l‘fﬂgﬂndﬂnl' l:n pay delayed possession charges
at the pt;esgrthed interestrate i.e 10. ?S% for every month
of delay Emm the due date! of pﬂESESEIun till the handing
pver the,_pﬁssessinn,_-un-pald amount.

Direct to waiverof CAM chargestill 315 March 2021 as the
builder is committed to waiyﬁ'ﬂlff common malntenance
charges for six months after possession of the units and
also not started to provide the facility as committed in
buyer builder agreement till new.

Direct to the respondent to provide for third party audit
to  ascertain/measure accurate common  area

maintenance charges per sq. ft.

5. On the date of hearing the authority explained to the

respondents/promoters about the contravention as il leged to

have been committed in relation to section 11{4) (@) of the Act

to plead guilty or not to plead guilty.

Page 10 of 33



HARERA

— GURUGR&M Complaint No. 800 of zdz 1
D. Reply by the respondent
6. The respondent has contested the complaint on the followi ng

grounds.

i.

li.

That the instant complaint is liable to be dismissed as not

maintainable in as much as, the possession ol subject
matter unit [i.e., unit bearing no. B08, measuring tentative
super area 700 Sq. Ft on Eth floor of tower B-2 in the
aforesaid project] hg& aTr,aady been handed over to
complainant on EE [IEJE[!ZG and complainant received the
possession wiﬂ'xtnut gy pmtest whatsoever, vide
pusse*ssl_un c&rl:lﬂcate d-ated 26.08.2020 duly signed by
the cnmp]a_jnant That complainant vide the said
pussessmn tertlﬁcat;! dqu_.f agreed and consented “that all
the m:caunt—s peg‘tmmng to the sﬂttf unit has been fully and
finally settled and wmﬂfalnﬂnt is left with no claims,
whnn‘ueiéam%gqfﬁgc .'::Ezei"ire,'s;bﬂn dant " Thus, respondent has
discha rged all its nhligatmn tuwards the complainant and
instant co mplaml: has been filed after expiry of 6 months
from the date of handing over of possession of said unit,
therefore, on this ground alone, instant complaint is liable
to be dismissed.

That the instant complaint is further liable to be rejected

on the ground that the present complainant is a re-
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iii.

allottee/subsequent transferee who purchased the unit
bearing No. BOB in tower B2 of project plaza at 106-1,
from the original allottee and endorsed in favour of the
complainant on 19.02.2021, in the records of respondent
(ie., after the construction of project got complete and
occupation certificate obtained and possession offered to
the original allottee on 20.12.2019). That as per law
settled by the Hon' HE“?FPTEH'IE Court, a re-allottee cannot
claim any cgmgeésgtlngx 0f lnrere:.t for delay in
pussessmp,‘,\?s!th%r cannot :lq‘im parity with original

F oy i

allottee, =
§ B

That the respondent has .already completed the

construction of its commercial project plaza @106-1
situated at s;gt;ﬁ'rflﬂﬁf.fv;_.ﬂ.uﬁiﬂ';ahf and has obtained the
occupation ce;rl:ilﬁ'eéte in..respect of the same from
Di recmr_%iejfler_;;l_ T nwnf_brg@l Country Planning, Chandigarh
vide Memu hearlng nu, ZP- EEE{ADI{RE]IEDHHBE-H
dated EE; 112019, “Re$pnndent after obtaining the
occupation certificate, offered the possession of the unit
bearing No.808, tower B2, of the aforesaid project to its
original allottees namely Ritu Batra and Sudhir Kumar
Bhalla vide letter dated 30.11.2019. Thereafter, the letter

dated 20.12.2019 was sent to the aforesaid original
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iV,

allottees for making the payments due at the stage of offer
of possession. That the original allottees requested the
respondent that they do not wish to take handover of the
said unit and rather want to transfer all their rights,
interest and liabilities in the said unit in favour of the now
complainant and accordingly, applied for transfer of said
unit vide letter dated GL{IE zuzn

That at the time of tj‘a.ﬂﬁfer ﬂriglnal allottee ftransferor(s)
had submitted.an afﬁdaﬂt decianng vide clause 5 of the
said Afﬁd;wt that "We hnue been left with no rights or
interests or c.Eafms in tﬁe mflave mentioned booking or unit
ar ﬂgﬂl;'.l.'i'l-‘ Eewelﬂpérfﬂﬁmpany That complainant has
only stepll‘-g: I:nkshners nf[ihmﬂrlgit:alﬂliuﬁee[sj as aresult
of asmgnmeﬂr :‘jf rigl.tta :ﬁ:u:l Imhlhties by original
allottee(s) in Favuur nf : the complainant. Therefore,
cumpiajrjar%t hasno gntl tlement whatspever to clalm such
nghtsﬂniferEﬁt whn:h thﬁ? urigma! allottee have already
waived beﬁ:rre transferring the unit to complainant.

That the complainant is not the original allottee but the
re- allottee and at the time of endorsement of the original
agreement in favour of the complainant the date of
delivery of possession has already lapsed. In spite, of

being well aware of the fact that there was a delay in
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Vi,

Vii.

delivery of the project, complainant still proceeded to
purchase the unit from original allottee(s) on the terms
and conditions to which the respondent is not privy. Thus,
complainant having accepted the delay is therefure, now
estopped from claiming any penalty/interest in delay, if
any in delivery of possession.

That respondent at the time of endorsement of the

b
original agreement .

) ,.f:ﬂ:"'ﬂur of the complainant on
19.02.2021 di;;l. p:umfl,e‘ ar;y 5p-aml“-:: time for delivery of
the pnssesilﬁn ofunit nor the complainant has notified to
rﬁpundggﬂt,hﬁeekmg |mmgq;ﬂte delivery of the said unit,
Hence, :;Iu:'i\ﬁpja!nan't was aware that time for performance
was not stlpulateﬁ as the essence of the contract and the
original allqttees ha:;[ accept ted the delay in offer of
possession, Thus, Cﬂfﬂﬂlﬂ]ﬂdl’it Is not entitled to any relief
under swﬂun 1E [Ir] ﬂfthﬂ Rha,l Esi:al;e [Regulation and
Develupm &nt] ﬁct,i.,*[.‘rl 5 ﬂndmstanr,m mplaint is liable to
be d]amissed at the outset on this ground alone.

That respondent communicated the complainant to take
over possession of the said unit however, complainant
avoided to visit site due to the prevailing pandemic

COVID-19 stated that she will take the possession of unit

after opening of lock down. Thereafter, she informed
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viil.

respondent that as she does not want multiple visits, she
will take the possession of both the units ie [B2-808
(subject Unit) and B1-508 [allotted to complainant by
respondent on 18.02.2020] simultaneously. Respondent
informed the complainant that possession of unit B1-508
will only be handed over once she clears the pending
payments. However, in the meanwhile, she may take
possession of the subjl!ct matter unit. Finally, the
complainant uflsited the site on26.08.2020 and received
possession ﬂ_f' the said. unjt tu ber complete satisfaction
vide pﬂsss;ss/ﬁ;n certLiﬁ-:::ate duly signed by her on dated
27.08. zhgﬁ |

That being mﬁlpietely-.saﬂsﬁéu aﬁd having fully and
finally settle,.g:l gJJ aﬁﬂnunt with respondent pertaining to
said unit and agmﬂmﬂ]it dated 03.06. 2013 endorsed in
favour of -';:::-mplainant on 19.02.2020, Maintenance
Agreemle:nn was also exgcuted between the complainant
and Prop bridge Services Private Limited ["Maintenance
Agency’) on 16.10.2020. That this authority has no
jurisdiction to entertain the instant complaint as in the
facts and circumstances, there is no delay in delivery of
possession to complainant nor the complainant is entitled

to any compensation under section 18 of the Act as the
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respondent has discharged and performed all its
obligations towards the complainant and accounts have

been fully and finally settled between the parties on
27.08.2020 itself

The complainant has filed rejoinder on 31.03.2021 to the
complaint filed by her on the perusal of the rejoinder it can be
said that the rejoinder is based on the same fact and
circumstances as mennm:mgi Inthe complaint,

.r"'r“--"'

Copies of all the dm:umer;t; have been filed and placed on
record. The auth&ntlutj,ris not in. dispute. Hence, the complaint
can be decided on the basis of theses un disputed documents.
Jurisdiction of the authority

The authority uhsewed that It has territorial as well as subject
matter ]unsdlcl:lun tg ad]udu;ate I;he pa:e;ent complaint for the

reasons given helow,

E.[Territnrlal_;ju:s;ls\;djqil_iup :
As per notification  no; 1 f'iE,.r‘Eﬂi:?-_LTEP dated 14.12.2017
issued by Town and Country Planning Department, the
Jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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10.

HARERA

District, therefore this authority has completed territorial
jurisdiction to deal with the present complaint.

E.ll Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per provisions of section 11(4)(a) of the Act and
duties of allottee as per section'19{6),(7) and(10) leaving aside
compensation which is to be decided by the adjudicating
officer if pursued h_',r I:hE éﬂ};plainantat a later stage.
Findings of tl:u! ;ﬂﬂmﬂtyun ﬂi&nﬂ]’ecﬂunﬂ raised by the

]‘ESPI]]][IEII'..-.‘

Fl Whetheg Huhsequen; allottee whe had-executed an affidavit
with walver clduse Is entitled to claim delay possession
charges?

The respondent, submitted that complainant is subsequent
allottee and the cnﬁplainant haﬁ un-l}r stepped in shoes of the
original auﬂl:_l',ﬂl?;h as @ ﬁi*':suit uJ" assignment of rights and
liabilities by *nnglﬁal alluttee in, fa*mur of the complainant,
Therefore, ::ﬂmplainant “has o EIIUHEIIIErIt whatsoever to
claim such rights/interest which the original alloitee has
already waived before transferring the unit to complainant
That respondent at the time of endorsement of the original

agreement in favour of the complainant on 19.02.2021 did

promise any specific time for delivery of the possession of unit
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11.

nor the complainant has notified to respondent, seeking
immediate delivery of the said unit. Hence, complainant was
aware that time for performance was not stipulated as the
essence of the contract and the original allottees had accepted
the delay in offer of possession. Thus, complainant is not
entitled to any relief under section 18 (1) of the Real Estate
(Regulation and Development] Act, 2016 and instant
complaint is liable to be E:]quisﬁﬂ at the outset on this ground
alone. With r&gatﬂ.r-t‘lif.‘r_ Ii'te, gbpve tententions raised by the
promoter/developer, it is worthwhile to examine following

four sub-issues

i

|

(i) Whether subsequent allottee is al_su.aﬂu'r:tqe as per provisions
of the Act? ©

(i) Whether the ‘._*fﬁgggﬂu&d'i; f_ndjt_@_ i& entitled 1o delayed
possession charg:‘zs"w.a.f.:-dﬁ;dﬂle of handing over posscssion
or w.el the date of addendum letter (ie, date on which he
became allnﬁaé]?

i.  Whethersubsequent allottes is also an allottee as per
provisions of the Act?
The term "allottee” as defined in the Act also includes and

means the subsequent allottee, hence is entitled to the same
relief as that of the original allottee. The definition of the

allottee as provided in the Act is reproduced as under:

"2 In this Act, unless the context atherwise reguires
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12.

13.

(d) ‘allottee" in relation to a real estote project, means
the person to whom a plot, apartment or building, as
the case may be, has been allotted, sold (whether as
freehold or leasehold) or otherwise transferred by
the pramoter, and includes the person who
subsequently ocquires the said allooment
through sale, transfer or otherwise but does not
include a person to whom such plot, aportment or
building, os the case may be, is given on rent”

Accordingly, following are allottees as per this definition,

(a) Original allottee: A person to whom a plot, apartment or
building, as the case may be, has been allotted, sold (whether
as freehold or leaseﬁﬁlﬁﬁ;"— otherwise transferred by the

promoter. 1, i -

- - ! -
i "
¥

(b) Allottee aftﬂr auh;Equeﬁt h-ansfer from the original
allnttne:;'f!;;-‘]':igf‘snn who acquires the sdid allotment hrough
sale, transferior otherwise. However, ancallottee would not be
a person Ttl'lu':hﬂﬂlﬂﬂj[ plat, apartment or building is given on

rent.
From a bare perusal of the definition, it is clear that the
transferee ﬂfi.n%par;mg_mpl?ktnr building who acquires it by
any mode is:anallottee. This may include (i) allotment; (if)
sale; (iii) t"ansiiyi:‘; [ii.r.-} as consideration. of services; (v) by
exchange of deve]ﬂpmenl-: rights; or [vi) by any other similar
means. It can be safely reached to the only logical conclusion
that no difference has been made between the original .llottee
and the subsequent allottee and once the unit, plot, apartment
or building, as the case may he, has been re-allotted in the

name of the subsequent purchaser by the promoter, the
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14,

15.

subsequent allottee enters into the shoes of the original
allottee for all intents and purposes and he shall be bound by
all the terms and conditions contained in the buyer's
agreement including the rights and liabilities of the original
allottee, Thus, as soon as the unit is re-allotted in his name, he
will become the allottee and nomenclature “subsequent
allottee” shall only remain for identification for use by the
promoter. Therefore, tﬁ_ﬁ"ﬁéﬁi’,ﬁurity does not draw any
difference between mé’allu:;j,tég_and subsequent allottes poer se.
Reliance s ptaued on the: Judgmenl: dated 26.11.2019 passedin
consumer cumplaint no, '3??5 of 2[}1'}’ titled as Rajnish
Bhardwaj VEM,‘{S CHD Developers Ltd. by NCDRC wherein
it was held aéhﬁdﬁi‘:
15, Sﬂfarlugtﬁa Issie raised By the Opposite Party that tie
Complainants are: notthe erigingl allottess of the ot and
resale of flat does notcome within the purview of this Act

Is concerneddn our wiewy havingissued the Re-alfotment
letters an transfer of the ollatted. Unit.and endorsing th

Apartment Biyers = Agreement n  favour of the
Eﬂrrlp.famanm this plea dees not  hold  ung

The authnrlty concurs wjr.h the Hon'ble NCDRC's decision
dated 26.11.2019 In Rajnish Bhardwaj vs. M/s CHD
Developers Ltd. (supra) and observes that it is irrespective of
the status of the allottee whether it is original or subsequent,
an amount has been paid towards the consideration for a unit

and the endorsement by the developer on the transfer
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documents clearly implies his acceptance of the complainants
as allottees.

Therefore, taking the above facts into account, the authority is
of the view that the term subsequent allottee has been used
synonymously with the term allottee in the Act. The
complainant/subsequent allottee at the time of buying the said
unit takes on the rights -as well as obligations of the original
allottee vis-a-viz the sanﬁééﬁrﬁsand conditions of the buver’s
agreement entered into I:I].-r the or lg‘i‘nal allottees. Moreover, the
amount if any pmﬁ by l:l‘-lf: subsequeptur original allottees is
adjusted agai I:[Et ‘the unit in q?uestlun and not against any
individual. Furthermore, the name ol the
cumpfainan[;‘suhs&qur:nt allottee has been endorsed on the
same builder huyéi‘-‘s ggremﬂgnt-wh__ic_;h was executed hetween
the original allottees and thE'.'pE:ﬂn'iDl'El'. Therefore, the rights
and uh]lgaticﬁj--iﬂ' lihEiSlleEQI.}lEl'lt gllﬁttg&-and the promoter

will also be governed.by the said buyer's agreement.

ii. Whether the subsequent allottee is entitled to delayed
possession charges w.e.f. due date of handing over
possession or w.e.l. the date of addendum letter {i.e date
on which he became allottee)?

The respondent/promoter contended that the
complainant/subsequent allottees shall not be entitled to any
compensation/delayed possession charges since at the time of

the execution of transfer documents/fagreement for sale. they
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were well aware of the due date of possession and have

knowingly waived off their right to claim any compensation for
delay in handing over possession or any rebate under a
scheme or otherwise or any other discount. The respondent/
promoter had spoken about the disentitlement of
compensation/delayed possession charges to the subsequent
allottee who had clear knowledge of the fact w.r.t. the duc date
of possession and whether the project was already delaved.
But despite that they Eﬁt:ﬁf&ﬂ ' _{ﬁtn the agreement lor sell
and /or an affidavit t_i_gi:laﬁi;}i‘rfﬂﬁe clause 5 of the said affidavit
that “we have been left with no rights or interests or claims in
the abo ve-rrfé;ﬂf‘fﬁéd ' ﬁwkﬁrg n_é; unit or against
deveiaperfcqﬁffﬂﬁj*i That complainant had only stepped in
shoes of the a_iué’igj'pai allottee as a result of assignment of rights
and Iiahilities"-ﬁr dt'igi'ﬁﬂlﬁlldﬂtﬂ in favour of the cormlainant.
Therefore, ::ul.npl.ﬁinanl: has no entiflement whatsocver to
claim such rightéfiﬁlferest which the original allouiec has
already walved before Lransférring the unit to complainant,

The authority placed reliance an-the recent case titlod as M/s

Laureate Buildwell Pvt. Ltd. Vs Charanjeet Singh, civil
appeal no. 7042 of 2019 dated 22.07.2021, the Apcx Court
has held that relief of interest on refund, enunciated by the
decision in HUDA Vs. Raje Ram {2008) which was applied in
Wg. Commuander Arifur Rehman (Wg. Cdr. Arifur Rahman
Khan and Aleya Sultana and Ors. V. DLF Southern Homes Pyt

Ltd. (now Known as REGUR OMR Homes Pvt. Ltd ) and Ors:
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(Civil appeal no. 6239 of 2019) dated 24,08.2020) canno!t be

considered good law and has held that the subsequent

purchaser/respondent had stepped into the shoes of the

original allottee, and intimated Laureate {builder) abiout this

fact in April 2016, the interest of justice demand (hat the

interest at least from that date should be granted, in favour of

the respondent. The reieuan,t paras of the said judgment are
s

being reproduced as Fﬂi@'ﬁ’

,_.d' |,

faw. The, ndru:i: ﬂnd e:rcenr of rﬂhef m u-rhn:'h o subseguent
purchaser can be entitled to, would 'hefﬁrt dependent Hiowwever,
it cannot #E.min' that o subsequent purchaser wha seeps ritis the
shoes of an pflfgrnaf allattee of @ housing profect in which th
builder has {Im“hunﬂumd its cnmnmmmt te deliver the fla
within a stth_u&‘:;a}!ag!ma cannot expecc.any - even reasoruble
time, for the n?rfpmmnﬂe of the ufﬁer:d abligation. Such a

conclusion woulthbe arbitrary gi g‘wﬁ thait there may be a large
number- possibly thousands.of-fldt buyers, woiting for then
promised flatsor residences; n'xgjs surely. woudd be entithed toull

reliefs un ! the ,g!.r:i Ins ch ;Jﬂs'e' ﬂ' pﬂrﬁ'ﬂﬂ&ﬂr who no douh
gnters thawcﬁrm!uﬁérmr& belongs.tothe same class. Furiher,

the purchaseragrees to, buy. the flat with o reasonable
expectation that delivery of possession would be in accordince
within the bounds af the delayed timeline that he has knowledge
uf, at the tme of purchase of the flot. Therefore, in the even the
purchaser claims refund, on on assessment thot he too cap (ke
the original allottee) no longer wait, and foce intolerabie
burdens, the equities would have to he mowlded. It woulll no
deubt be fair to assume that the purchaser had knawledge of the
delay. However, (o attribute knowledge that such delay would
continue indefinitely, based an an o priori assumption, would
not be justified. The equities, in the opinion of this court, can
properly be moulded by directing refund of the princioal
amounts, with interest @ 9% per annum from the dote the
builder acqired knowledge of the transfer, or ackenowledgod 1
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19,

20,

J2. In the present case, there Is material on the record
suggestive of the circumstance that even as on the dore if
presentation of the present appeal, the eEcupancy certificate
was not forthcoming. Iﬂ_th&uuummmmt

Mwmm&mmiﬁmimmwm.wm

1.2 (116

L !
Wmmwm&ﬂrrl thot
danl, Th
directions of the NCORC are accordingly modified in the ubuye
terms” .. (Emphasis supplied}

In the present case, the complainant/subsequent allotiee has
been acknowledged as an allottee by the respondent vide

addendum letter dataﬁ-‘.r_‘l-;ﬁ;ﬂz.zﬂm. The authority has

"'_I".

observed that the,:prqmn}:er has confirmed the transfer of
allotment in fgtfﬂyrﬂf suhseqﬁent Eilntte& [complainant) and
the 1n5talfm3n_t_‘i}§{d by the original allo L:tap was adjusted in the
name of the Eﬁﬁsequ&nf allottee and the next installmonts
were payahie?‘ﬂﬂe'as per theoriginal allotment letier Alvo, we
have alsu peru,u:dfhe h-lI].J'EI.'E agreement which was originally
entered into hE[WEEn the m‘igmal allottees and the promuoter.
The same hu;ergf a’gﬂ;-eli:iqnt l;as been endorsed in fuvour of
the subsequ?nﬁ_lilu?tfgfpnmplau:langf All the terms of buyver's
agreement remain .thl.lﬂ: s'ain;ré.' so it is quite clear that the
subsequent allottee has stepped into the shoes of the original
allottee.

In the present complaint, the compiainant/subsequent
allottee had purchased the unit after expiry of the duc date of

handing over possession, the authority is of the view th.1 the
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G.

subsequent allottee cannot be expected to wait fof any
uncertain length of time to take possession. Fven the
complainant has been waiting for their promised {lats and
surely, they would be entitled to all the reliefs under this Act.
It would no doubt be fair to assume that the subsequent
allottee/complainant had knowledge of delay, however, to
attribute  knowledge that. ﬁu:;h delay would continue
indefinitely, based on Er}lgr_lﬂpassumpnun would not be
justified. Therefore, in I[ghE of. Laureate Buildwell judgment
(supra), the authﬂrll:-r hﬂlds that in cases where subscquent
allottees havéstepped mt::- the sl;wes of original allottees after
the expiry of due date of handing over possession and before
the coming irii:_d_fﬁ:.irziae of the Act, the subsequent allottec: shall
be entitled to dE{Egeﬂ ;_fusjé;sinu r:h:_arge.-; w.ef the date of
entering into the .'-.;Ihﬂesf of .m?ig:inal allottees ie. addendum
letter. In ﬂiﬂ; pE;E'SEI'}t mmplainh the addendum letter was
issued by the-respondent in l:h-e,f_a-..ruur of the complainint on
19.02.2020 grace period of six month is allowed due to ovid-
19 and as such the due date of possession comes out to be

19.08.2020.

Findings on the relief sought by the complainant

Z1. Relief sought by the complainant;
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(iv)

(v)

Direct the respondent to pay delayed possession charges
at the prescribed interest rate i.e 10.75% for every month
of delay from the due date of possession till the handing
over the possession, on paid amount,

Direct to waiver of CAM chargestill 31“March 2021 s the
builder is committed to waive off common maintenance
charges for six months after possession of the units and
also not started to provide the facility as commitied in
buyer builder agrééh@ﬁ?ﬁl[ now,

Direct to the reapand’éﬁif"fa*pravlde for third party audit
to  ascertain fm ﬁﬁiﬂ!‘ﬂ ‘_Iam.{rate common  area
maintanance qhargﬁ per sq. ft.

22, Inthe present:}shin p!aint;ﬁemmphinant intends to continue

with the project and is seeking delay possession charges

provided under t@h-E.tqﬁsu to section 18(1) of the Act. Sec.

18(1} proviso reads as under,

*Ferﬁnrr,l&;ﬂ- Remrn i!rmﬁunit and compensation
18(1), .E.Irltﬂﬁ ﬁmmﬁtﬂﬁm Ly mmﬂﬁ‘.‘iﬂ' ar is unahle Lo give
possession.of an apartment, pfqr.: or suilding, —

Frovided chat where an allottee does not intend te withdraon
from the project, ke shall be paid by the promeoter, lnterest i
every month of delay, till the handing over of the posscisiin
at such rate as may be prescribed.”

23. Clause 9.1 of the apartment buyer agreement (in short,

agreement) provides for handing over of possession 1nd is

reproduced below:

}'.:_.-:'_l dHuf33
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9.1 SCHEDULE FOR POSSESSION OF THE SAID UNIT

The developer based on its present plans ad estimate, aind
subject to all just exceptions/force majeure/statutory
prohibitions/courts order etc., contemplates to complete
the construction of the said building/Said unit within «
period of three years from the date of execution of this
dgreement with two grace periods of six months sach,
unless there is a delay for reason mentioned in clouse
18.1,10.2 and clause 37 or due to failure of allottes|s) ro
pay in time the price of the said unit alang with oihe
charges und dues accordance with the schedule of
payments given in Annexure-C or as per the demonds

raised by the ﬂwefnperﬁ'umﬂme to time or any faflure o
the part of the Allottee{s) taabide by all or any of the terin

or conditions of this Agrasment.

At the outset it is.relevant to comment on the proset

-+

T

possession -::iau.*;& of the ag't?eerﬁem wherein the posscssion
has been Sul:;jat:tﬁd to -Eﬂ:.]!&i'l‘l_é:js r;l_ftErr_ns."-and conditions of this
agreement. Thﬁ--drgfﬂng;-:nf this clause and incorporation of
such cundiﬂuﬁh-f'atﬁ' ngt only ¥ague and uncertain but so
heavily loaded in favour of the promoter and apainc: the
allottee that even a single default by the allottee (1 fuliilling
formalities a_tm‘.l.' documentations etc, as prescribed by the
promoter may make !:Jile possession clause irrelevant for the
purpese of allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause
in the buyer’s agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive

the allottee of his right accruing after delay in possession. This
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is just to comment as to how the builder has misused his

dominant position and drafted such mischievous clause i1 the
agreement and the allottee is left with no option but to sizi on
the doted lines.

24. Admissibility of grace period: As a matter of (40l the
promoter has given the valid reason for delay to complete the
project within the time limit prescribed by the promaoter in the
apartment buyer's agreemem. Acmrdlng[}r this grace period
of six months is allmn.'ed due m Euv‘fd—l? and as such the due
date of possession comes nul: to I:yt-, 19.08.2020 to the promoter
at this stage,

25. Admjssihilig[ of delay possession charges al prescribed
rate of interﬂsl:: Tim mmplainam Is seeking delay possession
charges at the raﬂ;e of 10.75% p.a howeyer, proviso to section
18 provides that.lh!ﬂ'j;ere ﬂh aliﬂ‘ttﬂﬂ does not intend to
withdraw frci‘_.iin ie_pmjart;?he;sﬁall' be paid, by the promuoter,
interest for Iﬁv&ry menth of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
1Z,section 18 and sub-section (4) and subsection (7) of
section 19

(1)  For the purpose of proviso to section 12: section 180 and
sub-sections (4) and (7) of section 19, the “interest ut th
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rate prescribed” shall be the State Bank of Indio hinhect
marginal cost of lending rate +2% ;

Provided thor in cose the State Bark of Ireclier
marginal cost of lending rate (MCLR} is not in use, it
shall be replaced by such benchmark lending rotes
which the State Bank of India may fix from time to time

for lending to the general public.

26. The legislature in its wisdom in the subordinate lirgislation
under the provision of rule 15 of the rules, has deter mined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is rﬂaﬂgtﬁhl&qnd if the said rule i lollowed

.II‘: ] I L i L T
to award the inte:_'_f‘a% 1iiq{: h'!r}ﬂ iﬂ:l:lf_Lf_r_!:_: tniform practice in all the

o = A
cascs. N e

=

27, Cﬂnsequentiyt-iééjﬁEr we'h'siité thhl! State Bank of India ie,
htm;;j,&hi,ﬁ?_;ﬁ,?the il‘iarflginal costief lending rate (in short,
MCLR) as on 'ﬂ_atg'i..e., 25.08.2021 is 7.30%. Accordingly, the
prescribed rate n:f: flm?éregt-wﬂlhe-ﬁmrginal cost ol lending rate
+2% i.e., 9.30%. :

28. Rate of inteqpsg_equq_llf-qhageahle to the allottee in case
of default i[b.'pﬂl.}gll]!;lﬁ]]t.:? The*d:gﬁnitiun of term ‘interest’ as
defined under seit.-ﬂc:-n 2(za) of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default,

The relevant section s reproduced below:

‘(2a} "interest” means the rates of interest payabh i the
promater or the allottee, as the case may be
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Explanation. —For the purpose of this clouse —

(1} the rate of interest chargeable from the allutice by the
promoter, in cose of default, shall be equal to the rate of
interest which the promoter shall be liable to pov the
allottee, in case of default;

(i}  theinterest payabie by the promoter to the allattee shall
be from the date the promoter received the amount or
any part thereof tlf the date the amount or part thereoy
and interest therean is refunded, and the interis
payable by the allottee to the promater shall be from the
date the allottes defaults in payment to the promeorer Hll
the date it is puid;”

29. Therefore, interest on fhe delay payments from the
complainant shall be :hargﬂdﬁt*ﬁ'le prescribed rate .e., 9.309%
by the respnndent_jpmninifg‘ij Iw"t'ti:h Is the same as is being
granted to the cnm_lpiﬂf‘nai‘:t in case of delayed possession
charges. - |

30, On consideration of the doguments available on record and
submissions Jﬁ'riml&,hy both the parties it is the failure of the

3 % | [ |
promoter to fulfil its obligations and responsibilities as per the
buyer's agreement dated ‘03.06:2013 to hand over the
possession uj‘litb;n fhe stipulated period. In this case the
complainnat is the subsequent allottee and she stecped into
the shoes of original allottee on 19.02.2020. Grace poriod of six
month is allowed due to covid-19 and as such the d.¢ date of
possession comes out to be 19.08.2020. Accordingly, the non-
compliance of the mandate contained in section 11()(a] read

with section 18(1) of the Act on the part of the respandent is

established. In the present case, the complainant was offered
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possession by the respondent on 07.10.2020 after roceipt of
occupation certificate dated 28.11.2019. The authority is of
the considered view that there is delay on the part of the
respondent to offer physical possession of the allotted unit to
the complainant as per the terms and conditions of the
addendum agreement dated 19.02.2020 executed between the
parties.

Section 19(10) of me.:&é:_l;;i :Eﬁigatas the allottee Lo take
possession of the subject Epgli'l:.;;-'.r'iﬂﬂn 2 months from the date

: L W T i

of receipt of n‘#gt?pa’;}oq‘ierﬁﬁc?teln the present complaint,
the uccupatihnf'gertifir;ate was _granted by the competent
authority on 28.11.2019, However, the respondent offered the
possession uf-‘{he uniton 07.10.2020, so it can be sald that the
complainant came I:r:| know about the occupation certificate
only upon the date ofoffer of possession. Therefore, in the
interest of na;ua'ql | }:stlzicqé;t'_ﬁﬂiﬁhuqld be given 2 months time
from the délte ;; offer n:E .].:hﬁlssgssi-:rn. This 2 month of
reasonable timie is being given fn the complainant keeping in
mind that even after intimation of possession practically they
have to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely
finished unit, but this is subject to that the unit being handed

over at the time of taking possession is in habitable
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condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession ie.
19.08.2020 till the expiry of 2 months from the date of offer of
possession (07.10.2020) which comes out to be 07.1.2.2020.

32. Accordingly, the non-compliance of the mandate contained in
section 11(4)[a) read with section 18{1) of the Act on the part
of the respondent is established. As such, the complainant is
entitled to delay pnssesé@ﬁ%ﬁﬁﬁg&s at prescribed rate of the
interest @ E.ED%Ip.a._w.e.;f-.-ll-.'}.l:;!.ﬂ.zmﬂ till 07.12.2020 as per
provisions of geu_:_tibn 1E:Iiij Eﬂf.ﬂ_‘%ﬂ Act read with rule 15 of the
Rules. / : I

H. Directions ql’;il:l__'u:: authority

33. Hence, the au{ha:l},:?: Rer&b},r-l;pafises- this order and issues the
following dlrecﬁqﬁ;ﬁndﬁﬂ;saﬂﬂﬂn 37 of the Act to ensure
compliance of obligations cast ;Jpﬂ-li the promoter as per the

function entrusted to the authority under section 34(():
n B L -

. The respondent is directed to pay interesl at the
prescribed rate of 9.30% p.a. for every manth of delay on
the amount paid by the complainants from the due date
of possession i.e.,, 19.08.2020 till 07.12.2020 i.e. expiry of
2 months from the date of offer of possession

(07.10.2020). The arrears of Interest accrued so far shall
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ii.

iii.

be paid to the complainants within 90 days from the date

of this order as per rule 16{2) of the rules,

The rate of interest chargeable from the allottes by the
promoter, in case of default shall be charged at the
prescribed rate Le, 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay ﬁlﬁ Edlﬂ;l.lEEb in case of detault ie,

the delayed pussessimﬂhm;gesah per section 2{za) of the
Act.

The resl:gn'ptjﬁht s'hleijl m:-tli' charge anything lrom the
complainants which is not the part of the agieement,
however, hﬁldin_g charges shall not be charged Ly the
promotet at any point of time even after being part of
agreement as perlaw settled by hon’ble Supremc Courtin
civil appeal no, 3864-389972020 decided on 14.12.2020.

34. Complaint Stﬂ.'[lq% dﬁpps&d af.
35. File be consigned to registry.

V- = ——
[Sam}rT Kumar) (Vijay I{u% i Goyal)

Member Member
Haryana Real Estate Regulatory Authority, Curugram

Dated: 25.08.2021

Judgement uploaded on 30.11.2021.
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