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APPEARANCE:

Shri Satyender Kumar Goyal Advocate for the complainants
Shri Manish Kumar for R 1

Shri Venket Rao for R-2 & R-4
Shri Nishant Jain for R-5 Advocate for the respondents

ORDER

The present complaint dated 27.01.2021 has been filed by the

2r f8ection 31 of the Real Estate
&k;;;‘%g:

.

ith Rule 28 of the Haryana. Rez
wi ule of the fml’, |

C52016 (in short, the Act) read
Development) Rules, £01% Hor!

Estate (Regulation and

......

all obligations,
of the Act or the

Unit and project related-«

The particulars o detail , the amount paid
by the complainants, r the possession,

delay period, if @E\H—Q@ @RAMaﬂoMng tabular

form
S.No Heads Description
1. | Name of the project “Scottish mall”, sector
488&49 sohna road,
Gurugram
2. Nature of the project Commercial complex
<7 Project area 0.876 acres
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4, Premises no.

FF-23, first floor
[page no. 38 of complaint]

5. Unit measuring 2522 sq.ft.
6. Date of execution of Flat 23.05.2007
buyer’s agreement [page no. 37 of complaint]
7. Payment plan Construction linked payment
plan
8. Collaboration agreement 27.07.2004

[page no. 19 of complaint]

9, Total sale consideration

Complainants

11

12.

13.

& . of complainants (page 3 of
2+ V"complaint)

84,48,700/- as per averment

10. | Total amount payable 7| 84 48,700/- as per averment

Facts of the mm@URUGRAM

That in the year 2006, the respondents advertised their proposed

project called ‘Scottish Mall, in Sector-49, Gurugram, Haryana,

showing that the construction and quality of the commercial

complex and the infrastructure would be world class.
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That the respondent no.1 is the developer and respondent no.2 to
5 are collaborators/promoter/landowners of the commercial
complex. The complainants are owners/allottees in possession of
the shop no. FF-23, measuring 2522 sq. ft. in Scottish Mall, Sector-

48 & 49 Sohna Road, Gurugram. The respondent no. 1 entered into

o°the commercial plot of land

measuring 0.876 acres (423 R4 & Vard forming part of block ‘P’,

Tmthe respondent No.l constructed a
commercial com n pon the aforesaid
plot consisting ulﬁn&rﬁrﬁ%ﬁt

That during the%LjRLﬁ

respondent no.1 invited applications from various persons for

respondents no.2 to

said mall, the

allotment of shop of various sizes in the aforesaid mall known as
‘Scottish Mall'. In various advertisement and brochure, the
respondent no.1, had shown a rosy picture to entice innocent

persons to purchase the shops in the aforesaid mall and the officials -
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of the respondent no. 1 also stated that the said building is free from
all defects and the purchasers would geta title free from all defects
free from all encumbrances and it would be very beneficial in
future.

That the complainant no. 2 and predecessor of the complainant

,::?f:;,ﬁ.‘\.: 0.2 and predecessor of the
complainant no.1 purchasedithé a said shop vide commercial
premises buyer’s ag
no.1 duly accepted ed the complainant

a§ buyer/allottee of

his father, Moti Lal ]ain wi as"c ccepted and after that the
complainants be

That subsequentl foresai shnp was handed
over to the cumpﬁmu“ QMM and a certificate
cum- confirmation letter dated 07.09.2011 was issued by the
respondent no.1 in favour of complainants. It was also admitted

and accepted by the respondent no.1 that the respondent No.1 has

received total dues in final settlement of total consideration and
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10.

11.

12.

HARERA
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accordingly handed over the possession of the aforesaid shop to the
complainants.

That the complainants admittedly deposited the total amount of
sale consideration of the aforesaid shops with the respondent no.1
which has been duly admitted, accepted and acknowledged by the
respondent no.1 as stated above and thereafter the complainants

in the absence of any

hardships.
That the complai h a ing the respondent No.1,
continuously as HARE gal ownership of
the aforesaid shu@@mﬁf?ﬁ efeed/sale deed of
the aforesaid shopin héf favour by the réspondent no.1.

That the respondents no.2 to 5 while entering into the collaboration
agreement dated 27.07.2004 with the respondent no.l have
categorically agreed to execute necessary power of attorney in

favour of respondent no.1 enabling it to execute and get registered
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14.

15.

HARERA
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the conveyance deed of the aforesaid shop in favour of
complainants and various other allottees.

That recently it come to the notice and knowledge of the
complainants that the respondent no.1 in collusion with
respondent no.2 to 5 executed and got registered the conveyance
deeds of only 11 shops to the respective allottees/owners way back
in the year 2015, however dents in collusion with each
other never came ﬁ?iﬁ“ﬂ

a\.r ;4
L

Felnd
-h'_*_-f'. [ ]

yet been issued.
That the respo y authorised the
respondent no.1 HAREM to book, sale the
shops fell into th d the respondent
no.2 to 5, who %B}J@T{ under the collaboration
with the respondent no.1, are also duly bound by the commercial
premises buyer's agreement dated 24.02.2007 and cannot escape
from the liability of execution and registration of the conveyance

deed of the aforesaid shop in favour of the complainants and bound

to execute necessary power of attorney in favour of respondent
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no.1 authorizing the respondent No.1 to execute and get registered
the conveyance deed of the aforesaid shop in favour of
complainants and other shop owners.

That in the absence of legal and valid title free from all defects in
favour of complainants and other remaining shop owners by the
respondents without any rhyme or reason, the complainants and
all other remaining shop

- ‘ ‘E"
hardships, mental agony andhara
deprived of the legal and valid titlel6f their respective shops and

0.1, gave false
shop owners for

rmality of ekecu un and registration of
the sale deeds/c | was never done
and the res;mnde dEtE’Mthe complainants
and other shop nts no.2 to 5 are
not executing negp m favuur of respondent
no.1, therefore in the absence of same the conveyance deed of the
aforesaid shop in favour of complainants and other remaining

shops in favour of other owners/allottees could not be executed
and get registered.
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18. That after coming to the notice and knowledge of the same the

20.

complainants tried to contact the respondent no.2 to 5, but none of
them ever tried to resolve the issue and it seems that all the
respondents have colluded with each other with malafide and
dishonest intentions to harass, humiliate and torture the

complainants and other innocent buyers physical, mentally besides

ons to cause wrongful
loss to complain d wrongful gain to
the re5pundenHAnRE ents liable for
prosecution and a aws besides the
liability to conve % mﬂ' Aavnur of complainants

and other remaining shop owners and also to pay damages suffered

by the complainants on account of illegal and unauthorised acts of
all of you.

That the complainants along with owners of the shops in the
aforesaid mall got served a legal notice dated 07.08.2020 upon the
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respondents apprising them about all the facts and requesting them
to complete the execution and registration of the conveyance deed
in favour of complainants and other owners of the shops, but
despite receiving the legal notice none of them replied to the said
notice, nor came forward to do the needful except the respondent
no.5 who in its reply dated 01.09.2020 stated that the respondent

no.5 had executed and got regj g-ﬁ d.the sale deed bearing vasika

ated i fayour of respondent no.2 with

of any sale deed was ever

pass appropriate
get registered the
fof complainants by
the Real Estate
basis of the present
the Act, the builder is

required to exec onyeyance deed of the
unit/shop in favH Aﬁﬂ months from the
date of issuance ch in the present
case was issued %RM% meﬁm ance deed has not

been executed and got registered till date. Since the completion

complaint as in term

certificate has not yet been issued, therefore the project would be
considered as an “ongoing project” as per section 3 of the Act and
squarely falls within the jurisdiction of the Id. authority.

Relief sought by the complainants:
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The complainants have sought following relief:

i. The respondents be directed to complete the execution and
registration of the conveyance deed of the shop No. FF-23,
measuring 2522 sq.ft. in Scottish Mall, Sector-48 & 49 Sohna
Road, Gurugram on stamp and registration charges to be borne

by the complainants.

&
On the date of hearing! ;
respondents/promote

been committed in relatio:

grounds: -

i. At the outset, responde :, s«€ach and every averment
made contenti o be given by the
complainants 1HARE extent the same
is contrary to Wd complete facts
of the case and the submissions made in the present reply and
the same is denied in toto and no part there may be deemed to
be admitted by respondent no 5 for want of non-traverse, except
and in so far as that which is specifically admitted by it. That the

reply to the present complaint is being filed through shri Rohir
Harbola, an authorized person of the respondent no 5 company.
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Further, respondent no 5 reserves its right to add its pleas to the
present reply and amend the same and to file documents, at a
later stage, if need so arises. The complaint has been filed without
any cause of action hence the present complaint is liable to be
rejected forthwith.

The present complaint is not maintainable and the hon'ble

regulatory authgrity. As pe MO O “ongoing project”
under Rule 2(6 for which an
application fo

certificate or

It is also most hon’ble regulatory
authority has m resent complaint
as the compl G?’n"?ﬁlﬁ ﬁn‘ble regulatory
authority with ¢lean"hand$"and havé concealed the true and

material facts. No cause of action has accrued in favour of the
complainants to file the present complaint before the hon’ble
regulatory authority. The complaint being without any cause of
action is liable to be dismissed on this ground alone. The

complaint of the complainants lacks bonafide and smells smack
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of malafide who has not approached the hon’ble auithority with
clean hands. The complainants are not entitled for any relief
under the RERA. |
iv. The complainants are estopped from filing the present complaint
by their own acts, conducts, admissions, commissions,

omissions, acquiescence and latches. The complainants have

mover the instant vexatio aint to harass the respondent
no. 5. The present comp " maintainable in law or on
facts. It is submitted complaint is not
maintainable befor ¥, It is evident from the

levelled by the
complainants e réSpandent no s aredotally baseless and
do not merit an% S| q ion by this hon’ble’ authority.

v. The complainantshaye'n is stapdi gr cause of action to file

LY

the present complai ants have not been able to
of the Act by the

establish the ¢ ve :

respondent nnﬁﬁl ted questions of
fact are involv of evidence and
cannot be decid%mmﬂ@tf%Mer the Act. Hence,
the present complaint cannot be decided by this hon’ble
authority.

E. Reply by the respondent no. 2,4 and 5
i. The present reply to the complaint is being filed on behalf of

the respondent no. 2, 4 and 5. That with the intention of keeping
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ii.

iii.
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HARERA

the ld. authority abreast with the subsequent development
pertaining to change in ownership, it is submitted that
presently Mr. Sunil Bedi, the respondent no. 2 has purchase the
respective owner’s share of Mr. Lalit Gulati and M/s Gupta

Promoters Pvt. Ltd. in the owner's area allocation by executing

been preferred b

unsusminablﬂnﬁ KA«I’HEH and the
complalnants ave not approac arned authority with
clean hands E{J’l@ ntainable in the

eyes of law and is devoid of merit and is fit to be dismissed in
limine.

That the respondent no.1 is the developer and promoter of the

commercial building "Scottish Mall" and the owners are only
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iv.

vii.

viii.
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HARERA

the landowners of the plot of land measuring 0.876 acres

wherein the project is developed.

That a collaboration agreement dated 27.07.2004 was entered
between the developer and the landowners i.e. Mr. Sunil Bedi
the owner of 39.89% of undivided share in land admeasuring

0.876 acres, Mr. Ashok Lng ni.owner of 22.78% of undivided

share in land admeasuring ﬁ

22.78% of undivided

5f a multi-storeyed
the land of the

pfident no, 1 had satisfied
themselves !IIEIE-ME owners on the
land being th t and also about
vy S SANDRIAG)

ng to the co

That accordi aboration agreement, respondent no.

It is humbly submi

1 undertook to develop the project at its own cost and expenses
and with its own resources. Respondent no. 2, 4 and 5 had no
role to play in the said development/ construction process and

is solely confined to providing the land to the respondent no.1.
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ix. Therefore, it is submitted that the owners does not fall within

Xi.

the definition of a promoter, as defined in clause 2(zk) of the
Real Estate (Regulation and Development) Act, 2016
(hereinafter referred to as RERA Act, 2016) for the purpose of
this particular project. The owners have neither constructed

nor developed the said project and also is not involved in

Further, in terms of sectit

-
v
T Ty
(2
.
e !J.J‘
1
. B 134
TU™dSsSS UeE L
# ! \
-
{ ]

bestowed with
estate agents and¥a

functions under

-
"The Authority may, for the purpose of discharging its
functions under the provisions of this Act or rules or
regulations made thereunder, issue such directions from
time to time, to the promoters or allottees or real estate
agents, as the case may be, as it may consider necessary
and such directions shall be binding on all concerned”

Since, the owners are not promoters for the purpose of the said
project thus, QmUMA pplicable on the
owners and no directions in terms of relief sought can be issued
to the owners. It is humbly submitted that the words "such
directions shall be binding on all concerned” cannot be
construed to mean that the directions will be binding on all

persons. Such a construction will not extend the jurisdiction of

the 1d. authority beyond the intendment of the Act. Moreover,
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xiii.

Xi.
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according to the rule of construction "Ejusdem Generis", where
a law lists specific classes of persons or things and then refers
to them in general, the general statements only apply to the
same kind of persons or things specifically listed. The Hon'ble
Supreme Court in M/s. Grasim Industries Limited vs Collector
of customs, Bombay made the following observations with

regard to the rule of ejusdemEge:

W ety
;'E 'k ”A' ticular words pertaining to a
*‘."f

Wstrued as limited to things of
g reflects an attempt to
dﬁc and general
rétation that all words
iat a statute is to be
1 a statute are

sed in section 37

pn but the persons

016 are not applicable
to the respnn 0.2, 4 ar project.

It is humbly s RSEREI that the owners
are not pame@ttj W P%As yer‘s agreement
entered between the respondent no.1 and the complainants,
Therefore, the complaint is liable to be dismissed at the
threshold qua the owners on the ground that the grievance
raised by the complainants falls within the domain and ambit of

being "purely private contractual agreement between

complainants and respondent no. 1 and the rest of the
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Xii.

xiii.
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respondents are not parties to the said contract executed
between the respondent no. 1 and the complainants.

That there is no privity of contract or commercial relation
between the complainants and the owners as no consideration
of any kind whatsoever has been paid by the complainants to
the owners nor has there been any kind of agreement executed
between the complainan m,?_, the owners. Moreover, the
owners are not enntle .

* ? H. Ve
¥ f' 3

units to the conipi: and the particularly belong to
the responde § jo.1. mﬂ m 2 perusal of the
documents, i tﬁ ng the present camplaint, substantiates the
fact that the con iplainants and the
respondent no mplainants are also
against the respondent whefs have no role to play in

what seems t ndent no.1 and the
mmmmmm

It is pertine mplainants had
never apprur;g dt"ih y:g nor were any assurances

provided by the owners to the complainants at the time of
booking of the commercial unit. Further, there is no
relationship of the promoter and allottee between the owners
and the complainants within the meaning of the Act.
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XV.
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Further, that the complainants have a contractual relationship
with the respondent no.1 and that has to be settled privately.
Instead, the owners should not be dragged into it as the
complainants neither has any relationship with the owners nor
has any agreement made between them.

That in the case of Kapilaben & Ors. Versus Ashok Kumar
Jayantilal Sheth Through albhai Madhusudan Patel &
Ors. (Civil Appeal Nos. 10683+

has held specific performz w
who is not a party A.m. e doctrine of privity of

contract. The relevanpt pa

AN

- -
“7. Upon considering the facts and circumstances of the present
case, it is evident that there is no privity of contract between the
Appellants and Respondent Nos. 1. Respondent Nos. 1 were not
party to the 1986 agreement. Vice versa, the Appellants were not
party to the 1987 agreements, though whether or not they had
knowledge of the same is disputed. Hence Respondent Nos 1
cannot seek specific performance of the 1986 agreement, or for
that matter, the 1987 agreements, against the Appellants....."

That the owrers are flable"to"bé deletéd Trom the array of

parties in the presea karpldinsedstbe e s no privity of

contract between the complainants and the owners.

Furthermore, the owners are completely unaware of any
transaction between the complainants and respondent no.1 and
cannot be held liable or accountable for any action of the
owners. Also, a careful and bare perusal of the complaint

reveals that no specific allegation or averments have been made
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xviii.
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against the owners and therefore, the owners deserve to be
deleted from the array of parties.

That there is no real cause of action that has either been pleaded
or exists as against the owners. Further, the complainants have
no locus standi to file the present complaint against the owners.

The present complaint is filed with an ulterior motive to

)
'E -i-.‘.. ¥

A
o,

r
L
*
i

i
=T=18 8

\ BBW o absence of there being
any liability t ' ent,on the part of the
respondent “H bﬁeE:M, 4 & 5 cannot be
made subject ?Wﬂ ﬁ W’Iplatnants. Hence,
the reliefs sought e complainants cannot be imposed on

the respondent No.2, 4 & 5.

conveyance deeds Wih

That in terms of the collaboration agreement dated 27.07.2004
the owners earmarked their respective built-up area allocation
in the said complex. It is also agreed in the said collaboration

agreement that both the parties are entitled to enter into any
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agreement/ arrangement with any prospective buyer qua their
respective shares and to receive the booking/ sale amount
thereof.

That in term of clause 24 of the collaboration agreement dated
27.07.2004 the respondents were to earmark/ allocate the
respective area allocation on tentative building plans, however,
after completion of the

informed sold maximum AT of its allocation to various

aClte !{M al premises buyer's

A3 ) BN

g B
respondent no.1 without/keeping
P,

as deliberately
the rest of the

fthe transactions that

It is submitted that the} as neither approached
the owners n nt uyexrs to them thereby
enabling the HARE the collaboration
agreement and'e eginents etc.

It is perﬁnemmmm on a previous
occasion, respondent no.1 has approached and requested the
owners to execute a power of attorney for only 11 units for
execution of sale deed(s) in the favour of the respective buyer

and the said request was immediately acted upon by the owners

and a POA was executed in favour of respondent no.l.
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Thereafter, neither the respondent no.1 has approached, nor
the complainants/ buyers have approached the owners voicing
out any grievance whatsoever.

Itis submitted at the cost of repetition that the owners have no
intention of delaying the execution of sale/conveyance deed to
the extent of their share in the said land by issuing power of

35
Rl ST

That in view of the sub 'ﬁ'ﬂ bove the complainants have
I ' b

LS .
.1
TH&

A%y

!‘Iﬂr‘?ﬂﬁ

e

present case. Al

qua the o
unwarranted &
d gircumstances of the

ers denies each and
every one of v those that have been
specifically aHALREm be found herein
under. ﬂ@ LJ\R&J @ RAM

It is submitt at the owners were always ready and willing

to perform their part of the contractual obligation with the
respondent no. | and have never refused to sign any POA or
allocate any share in terms of clause 24 of the collaboration
agreement signed between the respondent no. 1 and the
owners. It is submitted that a remedy if any that the
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complainants have, is against the developer i.e., respondent
no.1 and not against the owners. Neither the developer i,
respondent no.l has approached the owners for any
compliance in terms of the collaboration agreement nor has the
complainants approached the owners pertaining to any
grievances related to the execution of the conveyance deed.

owners and the averments'made.

the respondent no.

respect of the operty allocable to
the owners. H A
23. Copies of all the %RH@R#M“ and placed on

the record. Their authenticity is not in dispute. Hence, the
complaint can be decided based on these undisputed documents

and submission made by the parties.

E. Jurisdiction of the authority
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E. 1

HARERA
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The respondents have raised objection regarding jurisdiction of
authority to entertain the present complaint and the said objection
stands rejected. The authority observed that it has territorial as
well as subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.

Territorial jurisdiction

estion is situated

therefore this

E. Il Subject matter jurisdictior

The authority hal_clqARERAﬂe the complaint
regarding nun-m@b}RtWM promoter as per

the provisions of section 11(4)f) & 17(1) of the Act of 2016 leaving
aside compensation which is to be decided by the adjudicating
officer if pursued by the complainants at a later stage.

Findings on the relief sought by the complainants.
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25. Relief sought by the complainants: The complainants have

HARERA
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sought following relief(s):

j

26.

The respondents be directed to complete the execution and
registration of the conveyance deed of the shop No. FF-23,
measuring 2522 sq.ft. in Scottish Mall, Sector-48 & 49 Sohna

Road, Gurugram on stamp and

premises to the allottee.(and-s j ttarhewha!eafzhe

r:unsi dr-Teg P jomy charges for
nigfisale-deediin\favour of the

aﬂ'a M an, hee

devefa aﬁecr the

Con W@P% in such

manner as may be permissible, at the expense of the

eceived) the
Allottee and on the terms and conditions of this
Agreement except those omitted by the Developers as
unnecessary and the terms and conditions, if any,
imposed by the authorities in this behalf, in accordance
with the provisions of Haryana Ownership Act, 1983 and
other applicable laws.”
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The authority has gone through the conveyance clause of the
agreement and observe that the conveyance has been
subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under
any provisions of this agreement and compliance with all

provisions, formalities and documentation as prescribed by

the promoters.

oL

Y
e N W T
Lil .:""I'I'r ]
gy (B,
RAIBHE = 10

seC. 17(1) & proviso reads as

27. In the present complaint ainants are seeking relief of

>

execution of conveya

under.

allottees or the competentatthority, as the case may be,
in a ro a er fitle documents
s B ks o o
sanctio I ed_under _the_local laws:
PFWEWW@M conveyance
deed in Javour of llottee or the association of the

allottees or the competent authority, as the case may be,
under this section shall be carried out by the promoter
within three months from date of issue of occupancy
certificate.

28. BBA has been signed inter se between the buyers and the builder

on 23.05.2007. There is no point of controversy w.r.t. any issue
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involved in the matter, for example, payment and timeline for
taking over/handing over of possession. Only point at issue is
getting done the conveyance deed by the respondent no. 1 in favour
of the complainants/ allotees. Only hitch in this context is that the

respondent no. 2 to 5 who are landowners, they may give GPA to

to complete all

Thereafter one more
month is given to\fhe, respondent| no. 4.t6 sign and execute
allottees and submit a

N o ! ERFRA

G. Directions of the
29. Hence, the auth:@ MQ‘;M and issues the

following directions under section 37 of the Act to ensure

conveyance deed in favou

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):
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i. The respondents are directed to execute the conveyance deed of
the allotted unit within two months after completing necessary
formalities as to collaboration agreement etc.

30. Complaint stands disposed of.

31. File be consigned to registry.

ks Vi)
7 (Vijay Kumar Goyal)
: Member
Aythority, Gurugram

(Sanfir Kumar)
Member
Haryana Real E

HARERA
GURUGRAM
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