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ORDER

Complaint no. 289 of 2021

Advocate for the respondent no.1
Advocate for the respondent no. 2

Advocate for the respondent no. 5

1. The present complaint dated 15.01.2021 has been filed by the

complainant/allottee in Furm CRA under s

A. Project and unit related'

ction 31 of the
Act, 2016 (in
ana Real Estate
(in short, the
7(1) of the Act

3 bromoter shall be

2. The parl:iGH ARE&RA details of sale
cunsideraﬁn@tjmﬁ@ R ﬁ Mp ainant, date of

proposed handing over the possession, delay period, if any,

have been detailed in the following tabular ﬁarfn:

S.No. | Heads Infnrmati+n

1. Project name and location | Scottish Hill Sector 49,
Gurugram, Haryana.

2. Project area 0.876 acres
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D GURUGRAM Complaint no. 289 of 2021
Nature of the project Commercial complex
4. Unit no. Space no. 3, first floor
[Page 370f complaint]
o Unit measuring 2522 sq. ft.
6. Date of execution of buyer's | 11.07.2006
agreement |
/& Payment plan Construction linked
payment | lan
[Page 52 of complaint]
8. 27.07.2004
9. Rs.22,95,500/-
A§ per averment of
ainant (page 3 of
10.
rment of
dipant (page 3 of
: 3 3
12. 110 (page 55 of

to mm‘rm Py = fﬂ“afamtl
13. | Occupation certificate, 7 | | £306'2008 (page 56 of

complaint]

Facts of the complaint
That in the year 2006, the respondents advertised their
proposed project called “Scottish Mall, in Sector 49,

Gurugram, Haryana showing that the construction and
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quality of the commercial complex and the infrastructure
would be world class. That the respondent no 1 is the

developer and respondent no. 2 to 5 are promoter of the

commercial complex,

That the complainant is owner/allottee is possession the

shop no. FF-3, measuring

181 sq.ft. in Scottish Mall, Sector 48
gram respondent no.1 entered
AR S

dated 27.07.2004 as

2 Wi

respect to the
s forming part

n as 'Uppal's

Fazilpur Jharsa and & District Gurugram on

Rﬁm In terms of
collaboration en 072004 with the
respondent (5 RM%MI constructed a

commercial complex known as “Scottish Mall” upon the

the terms C

aforesaid plot consisting of 75 shops on Sohna- Gurugram

Road.
That during the course of construction of the said mall, the

respondent no. 1 invited applications from various persons
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for allotment of shop of various sizes in the aforesaid mall
known as “Scottish Mall”, In various advertisement and
broacher, the respondent no. 1, had shown a rosy picture to
entice innocent persons to purchase the shops in thle
aforesaid mall and the officials of the respondent no.1 also

defects and the

stated that the said buildi Ng-is free from all

eneficial in future. _
ed to Naresh Yadav

hend floors, Sohna

mmercial premises

e respondent

nt no. and the

cumplmnantH AORE ‘in resale and its
name was endorse Vi
commercial RLL(&RA

the respondent no.1 duly accepted, acl:n wledged and

on the original

ted 11.07.2006.

admitted the complainant as buyer of the afore d shop.
That subsequently the possession of the afar aid shop was
handed over to the complzinant by the respondent no.1 and a

certificate cum-confirmation letter dated 22.04.2010 was
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issued by the respondent no.1 in favour of complainant. It
was also admitted and accepted by the respondent no.1 that
the respondent no.1 has received total dues in final

settlement of agreement consideration and accordingly the

handed over the possession of the aforesaid shop to the

to 5 have been

sthe le_al title of the
more than 5
ng and getting

lainant and in

hardships. The c& ) een ap roaching the

respondent n deprived of
the legal nmﬂam op n J:he absence of
conveyance Q&UR&@ u i er favour by the
respondent no.1,

The respondent no. 2 to 5 while entérrng into the
collaboration ~agreement dated 27.07.2004 with the

respondent no 1 have categorically agreed to execute

necessary power of attorney in favour of respondent no, 1
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10,

enabling it to execute and get registered the conveyance deed
of the aforesaid shop in favour of complainant and various
other allottees. Recently it come to the notice and knowledge
of the complainant that the respondent no 1 in collusion with

respondents no. 2 to 5 executed and got registered the

Hl-shops to the respective allottees
¢ "":'f' g_# 5
way back in the year‘2085&However, the respondents in

collusion with each _gther, fever-came ful'WTd to complete

Mall was issued by thé StaFiEow auf orities vide memo no.

5081 dated 13.06.2008; c p!Jtinn certificate

of the pmjeﬂﬂ HDE M.
LIRUGRAM e e

respondent no.1 to develop the aforesaid mall and to book,

That the re

sale the shops fell into the share of the respondent no.1 are
also duly bound by the commercial premises buyer's
agreement dated 20.04.2007 and cannot escape from the

liability of execution and registration of the conveyance deed
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11.

1<,

of the aforesaid shop in favour of the complainant and bound

to execute necessary power of atto in favour of
respondent no. 1 authorizing the respondent no.1 to execute

and get registered the conveyance deed of the aforesaid shop

in favour of complainant and other shop nwnTrs.

That in the absence of legal and valid tit

e free from all

| pdi |
defects in favour of r:_g,??._:;-_:‘-' Nt and other remaining shop
owners by the respone "=': - I ! any rhynle or reason, the
complainant a

B 'EWTTIEI'S have been

they have bgen depr and’ valid title of their
respective s --- deal with their
shops as abso : es;,ltte payment of

total sale considerat shops by the
complainant A m:-pspundent no.1,
more than 5 years

That in var@ LJR':LJ @IQAM 0.1, gave false

assurances to the complainant and other shop owners for
completion of the legal formality of Lxecutinn and
registration of the sale deeds/conveyance deeds, but the
needful was never done and the respondent no. 1 and on

persistence requests of the complainant and other shop
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no. 289 of 2021

owners for completion of the legal formality of execution and

registration of the sale deeds/conveyance deeds, but the
needful was never done and the respondent no.1 and on

persistence requests of the complainant and other shop

owners, stated that the respondent no.2

to 5 are not

in favour of

owners/allotfee registered.

That after ¢ mi 2dge of the same
m

the complai nt no. 2 to 5,

malafide anHﬁRERﬁm humiliate and
torture the complainant and other innocen buyers physical,
LIRLIGRAM..

mentally bes(jﬂ?s

That from the facts and circumstances stated

above and in

view of the inordinate and unnecessary delay caused by the

respondents in collusion with each other it b
that all the respondents after receiving th

consideration from the complainant and oth

ecomes clear
e total sale

er remaining
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15.

shop owners with respect to their respective shops have

become dishonest and none of respondents have any

intention to transfer or convey the legal and valid title of the
aforesaid shops to the coniplainant and other remaining shop
owners in their favour with malafide intentions to cause

wrongful loss to complai nar p owners and

wrongful gain to ering all the
respondents liable ;:tnished under
Indian Penal lays §esidés the liabilify y/transfer the
clear title in faye et *emaining shop
owners and als ‘the complainant
on account of il all of you,

That this L¢ u;w red to pass
appropriate orders'diree undents 0 execute and

get registere v c aful'esaid shop in
favour of ct;gﬁ exEMer under section
31 of the Act) UR‘I %Mt complaint as in
terms of section 17 of the Act, the builderj is required to

execute and get registered the conveyance deed of the

unit/shop in favour of the allottee within three months from

the date of issuance of the occupation certificate, which in the

present case was issued way back in 2008 and the
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conveyance deed has not been executed an

till date. Since the completion certificate h

d got registered

as not yet been

issued, therefore the project would be considered as an

“ongoing project” as per section 3 of the Act ar

within the jurisdiction of the Id. authority,

nd squarely falls

C. Relief sought by the comp
16. The complainant has ant for seeking
following relief:
i. > the execution
of the shop no.
ish Mall, Sector 48 & 49
ﬁm:l registration
17. On the date of tHority exﬂlained to the
respnndents ention as alleged
to have been mm&eﬁgm ection 11(4)(f) &
17(1) ufﬂle lead gmlty
D. Reply by the respondent number 5,
18. The respondent has raised certain preliminary objections and

has contested the present complaint on t

grounds:

he following
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ii.

At the outset, respondent no 5 denies each and every

averment made contention raised, projection sought to

be given by the complainant in the cj::amplaint under
reply to th extent the same is ntrary to and

inconsistent with the true and complete facts of the case

nt reply and the

may be deemed

ir want of non-

esent complaint is
an authorized
pany. Further.
dd its pleas to the
le and to file
so arises. The
cause of action

to be rejected

The present complaint is not maintainable and the
hon’ble regulatory authority has no jurisdiction
whatsoever to decide the present complaint. The project

i.e, Scottish Mall, Sector 49, Gurugram, Haryana is
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iii.

neither covered under the Rules, 2017 nor is the said

project of the respondent registered with the hon’ble

regulatory authority. As per the definition of “ongoing
project” under Rule 2(0) of the said ruleT, any project for
which an application for occupation certificate, part

thereof or completion-certificate or -art-completiun

aid rules is outside the

at the hon'ble

0 entertain the
has not come to
N ;cJean hands and
erial facts. No cause of

action lainant to file
the prm Eml:m regulatory

authnri t any cause of

action is liable to be dismissed on this ground alone. The
complaint of the complainant lacks bonafide and smells
smack of malafide who has not approached the hon'ble
auithority with clean hands. The complainant is not

entitled for any relief under the RERA.
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iv. The complainant is estopped from filing the present

complaint by their own acts, cond cts, admissions,
commissions, omissions, acquiescence and latches. The
complainant has moved the instant vexr_tiuns complaint

to harass the respondent no. 5, The present complaint is

not maintainable in law.or on facts. It is submitted that

the present compl 15 ‘not mainta‘inTble before this
hon’ble authorit dent from thetE:tire sequence
buted to the

is\ lvel]ed by the
. 5 are totally
eration by this

V.  The complainahtHas i or cause of action to

file the ant has not been
able to HAMM p,.r provisions of
the An@“&“ﬁ t disputed and
complicated questions of fact are involved which shall
require leading of evidence and cannot be decided in
summary proceedings under the Act. Hence, the present

complaint cannot be decided by this hon'ble authority.,

E. Reply by the respondent no. 2,4and5
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i. The present reply to the complaint is being filed on behalf

iii.

of the respondent no. 2, 4 and 5, That with the intention of
keeping the Id. authority abreast with the subsequent

development pertaining to change in ownership, it is

submitted that presently Mr. Sunil Bedi, t:h}L:espundent no.

ective owner’s share of Mr, Lalit

2 has purchase the resp
. . in the owner's

d in his favour

ections, each of

may, unless othe

be direct Hﬂ atl n made by the
complainant in the cump n
That at RéMﬂmt the instant

complaint has been preferred by the complainant on

frivolous and unsustainable grounds against the owners
and the complainant has not approached this learned

authority with clean hands. The instant complaint is not
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maintainable in the eyes of law and is devoid of merit and

is fit to be dismissed in limine.

iv. That the respondent no.1 is the developer and promoter of
the commercial building "Scottish Mall” and the owners are

only the landowners of the plot of land easuring 0.876

V. That a collaboratioff ':51 ment dated 27.07.2004 was
entered between the and the landowners i.e. Mr.
Sunil Bedi the : ndivided share in land
admeasu Q : AShoK \Logani owner of
22.78% 1.' divided)shdre| d -admeasuring 0.876

undivided share

in land adme /s Gupta Promoters
Pvt. Ltd. ' Ao afdivided share in land
admeasu ‘ uf development
and con HA&RI - nre mmmercial complex
by the de

vi. It is humbly submitted that the respondent no. 1 had
satisfied themselves fully about the right and title of the
owners on the land being the subject matter of the
agreement and also about the integrity and the goodwill of

the owners
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vii. That according to the collaboration agreelent, respondent
|

viii,

ix.

no.1 undertook to develop the project at its own cost and
expenses and with its own resources, Res| ondent no. 2, 4

and 5 had no role to play in the sai development/

construction process and is solely canﬁn[d to providing

\ 13t the owners does not fall

i0ter, as defined in clause
d Development) Act,
, 2016) for the

rs have neither

oject

whatsoever way.

i i ' 2 PTo)
Further, inltefims RERA’ e Id. authority
is besto wer to issue directions to promoter,
real estaﬁu L'JIGHQAMI} purpose of

discharging its functions under the provisions of this Act,

Rules, Regulations. Section preproduced herein below:

"The Authority may, for the purpose of discharging its
functions under the provisions of this Act 'ol' rules or
regulations made thereunder, issue such directions from time
to time, to the promoters or allottees or real estq agents, as
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the case may be, as it may consider necessary and such
directions shall be binding on all concerned”

X. Since, the owners are not promoters for the purpose of the
said project thus, section 37 of the Act cannot be applicable

on the owners and no directions in terms|of relief sought

can be issued to the owners It is humbly submitted that the

|
< ,{'l:;.‘.l;':! :.l- :
ey

e of construction
pecific classes of

in general, the

or things specifically

M/s. GrasHA't i ctor of customs,
e S IRUGB A o o

the rule of ejusdem generis:

"The rule is applicable when particular words pertaining to a
class, category or genus are followed by general waords. In such
a case the general words are construed as limited to things of
the same kind as those specified. The rule reflects an attempt
to reconcile incompatibility between the specific and general
words in view of the other rules of interpretation that all
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words in a statute are given effect if possible, that a statute is
to be construed as a whole and that no words in a statute are
presumed to be superfluous.”

Therefore, the words "on all concerned” used in section 37
cannot be taken to mean any and every person but the
persons subject to the jurisdiction of the Id. uthority.

Accordingly, the pmvisinns of the Act, 2016 are not

applicable to the respong

5*;3"'“

project.
L. It is humbly s d. autrurit}r that the
owners are got Partiesio itk e comg 2reial premises buyer's
ll no.l and the

is liable to be

domain and ambit of “Being urely private contractual
agreementH plai Mon ent no. 1 and
the rest u@Uﬁ%ﬁ AMMS to the said

contract executed between the respondent no, 1 and the

complainant,

li. That there is no privity of contract or commrrr:ial relation
between the complainant and the owners as no

consideration of any kind whatsoever has been paid by the
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complainant to the owners nor has there been any kind of
agreement executed between the complainant and the

owners. Moreover, the owners are not entities who have

allotted unit in the said Project to the cnj:lainant as the
said project does not belong to the owners. It is the

respondent no.l1 who &

complainant and the®pp

respondent no.1.
¢ complainant and
“the complainant is

ers have no role
between the

mplainant had

B 8T o

y assurances

provided b at the time of
booking of the commercial unit. Furthe , there is no
relationship of the promoter and allottee between the

owners and the complainant within the mean Ing of the Act.

Xiv. Further, that the complainant has a contractual

relationship with the respondent no.1 and 'that has to be
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settled privately. Instead, the owners should not be
dragged into it as the complainant neither has any

relationship with the owners nor has any agreement made

between them.

xv. That in the case of Kapilaben & Ors, Versus Ashok Kumar

m .
"7. Upon considering the facts and circumstances of the
present case, it is evident that there is no privity of
contract between the Appellants and Respondent Nos. 1.
Respondent Nos. 1 were not party to the 19 agreement.
Vice versa, the Appellants were not party ‘to the 1987
agreements, though whether or not they had knowledge of
the same is disputed. Hence Respondent Nos 1 cannot seek
specific performance of the 1986 agreement, or for that
matter, the 1987 agreements, against the Appellants......"

xvi.That the owners are liable to be deleted from the array of
parties in the present complaint because the‘re is no privity
of contract between the complainant and the owners,
Furthermore, the owners are completely ur-xaware of any

transaction between the complainant and respondent no.1
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and cannot be held liable or accountable for any action of

the owners. Also, a careful and bare perusal of the complaint

reveals that no specific allegation or averments have been

made against the owners and therefore, the owners deserve

to be deleted from the array of parties.

xvii.That there is no real cayse.of action that has either been

\agamstothe owners. Further, the

resent chplaint is filed

atily, drag the owners

executed between

xviii. That the saH AK'E
the complainant a 1. Thus, the

nbhganuns

e said buyer's

agreement is attributable only to the signatnr-ies of the said

agreement. Nowhere it is stated that the owners are liable to

execute conveyance deeds with the allottees, In absence of

there being any liability under the buyer's agreement on the

part of the respondent no. 2, 4 & 5, the respondent no. 2, 4 &
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5 cannot be made subject to the reliefs sought by the

complainant. Hence, the reliefs sought by the complainant

cannot be imposed on the respondent No.2, 4 & 5.
xix.That in terms of the collaboration agreement dated

27.07.2004 the owners earmarked their respective built-up

area allocation in the said-egmplex. It is aan agreed in the

i

were to earmark/
-tJntative building
aid commercial
complex, p ping the rest of
the respnli&agm area out of its
allocation @UM@%M also executed

commercial premises buyer's agreement in their respective

plans, however, afte

names thereof. The factum of this commercial premises
buyer's agreement was deliberately suppressed by the

respondent no.1. and so, the rest of the respondents are not
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aware of the details of the transactions that have already
happened with the buyers.

XXiLIt is submitted that the respondent no.l has neither
approached the owners nor sent any new list of buyers to

them thereby enabling the owners to act upon in terms of

the collaboration agree nen| and execute necessary POA,
agreements etc. *-: 7{‘
xxiLIt is pertinent to point tH{at Very.dubiously on a previous

occasion, respon ached and requested
Y for only 11 units
t the respective

){acted upon by
the owners and'aiPOA was ¢ scuteddn favou

no Thereafter, dlnt no.l1 has

approachecl_l!r AREM has approached
the owners vo ou vance whatsoever.

xxiii. It is submi ; the owners have

of respondent

no intention of delaying the execution of sale/conveyance
deed to the extent of their share in the said land by issuing
power of attorney in favour of respondent no.1 provided
that list of such agreements along with all the details is

made available to them.
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xxiv. That in view of the submissions above the complainant has
sought to rake up trivial issues qua the owners or the ones
which have no relevance in the facts and circumstances of
the present case. All the allegations as stated by the
complainant qua the owners are wholly misconceived,

baseless, false, unwarranted & untenable in law besides

being extraneous -'-'",:._jr “havi ard to the facts

and circumstances g jrﬂi ep under reFElence and that

em, save and

.&"j

admitted in the

st were~adlways ready and

€O frtual obligation
ever refused to sign any
POA or all clause 24 of the
cnllahoratiﬁ eemeB EIBA respondent no.

1 and the medy if any that

the complainant has, isa against the developer i.e.
respondent no.1 and not against the owners. Neither the
developer i.e. respondent no.1 has approached the owners
for any compliance in terms of the collaboration agreement

nor has the complainant approached the owners pertai ning
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to any grievances related to the execution of the conveyance
deed.

Further, it is pertinent to point that in the present
complaint, no relief has been sought/ claimed by the
complainant against the owners and the averments made in
the complaint are mainly-egnfined against the respondent
no.1 alone,

That despite the no.l has never
approached for carrying
forward collaboration
agreement cute all documents,
agreements e necessary and
requisite to .|t no. I to the
extent of their demarcatefi§hare.i t of the property
or purchasﬂ Aﬂmmmem
Copies of a been filed and
placed on m@ypﬂm not in dispute.
Hence, the complaint can be decided on the basis of these
undisputed documents.
Jurisdiction of the authority
Page 26 of 31
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20. The plea of the respondent regarding rejection of complaint

21,

in ground of jurisdiction stands rejected, The authority
observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the
reasons given below.

E.1 Territorial ]urlsdicl:iu

As per notification né&1 [2017-1TCP dated 14.12.2017

issued by Town and Ce J"j,": try Plac ping Department, Haryana

the jurisdictioj geal - “Estate Regulatory Authority,
UG i »
for all purpose

he present case, the

territorial jurisdictie -' & present complaint.

E. Il Subje
The authuHAKEIBA to decide the
@uau@um\ e

promoter as per the provisions of section 11(4)f) & 17(1) of

the Act of 2016 leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the
complainant at a later stage.

Findings on the relief sought by the complainant
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22. Relief sought by the complainant: The complainant has
sought following relief:

i. The respondents be directed to complete the execution and
registration of the conveyance deed of the shop no. FF-3,
measuring 481 sq.ft. in Scottish Mall, Sectnld»a & 49 Sohna

Road, Gurugram on stamp-and registration charges to be

“That on the r permissfansffmncﬂans

from thorities erned for the, sm"e| the said
premi. the allotteg (and.sublec & whole of the
consi : i registration Ncharges for

executipn.and

P - o the cile 'l éﬂ?ﬂf the
Conveyance of the said premises to the Allottee in such
manner as may be permissible, at the expense of the
Allottee and on the terms and conditions of this
Agreement except those omitted by the Dev opers as
unnecessary and the terms and conditions, if any,
imposed by the authorities in this behalf, in accordance
with the provisions of Haryana Ownership Act, 1983 and
other applicable laws."
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The authority has gone through the conveyance clause of the
agreement and observe that the conveyance has been

subjected to all kinds of terms and con
agreement and the complainant not being i
any provisions of this agreement and compl
provisions, formalities and documentation as

the promoters.

under.

itions of this
default under
iance with all
prescribed by

oviso reads as

registered

with the

med aréas to the

___.

period | u
local local law,

conveyance deed in favour of the allottee or the
association of the allottees or the competent authority,

as the case may be, under this section shall
out by the promoter within three months from
issue of occupancy certificate.

nt authority,

p!rysicm'

der tﬁe

carried
date of
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23.

24,

BBA has been signed inter se between the buyers and the

builder on 11.07.2006. There is no point of controversy w.r.t.
any issue involved in the matter, for exa:ﬂpIe, payment and
timeline for taking over/handing over of possession. Only
point at issue is getting done the conveyance deed by the

respondent no. 1 in favour.efthe complainant/ allotee. Only
s *;_’q

.--.-.

Tespondent ml; 2 to 5 who are

to respondent no. 1 to

o the respondents to
complete ai ation agreement.
Thereafter n e more m:glgm lspundent no. 1
to sign an favuur of the
buyers/allottees and submit a compliance report in this
regard before the authority.
Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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compliance of obligations cast upon the promoter as per the

function entrusted to the authority under sectJun 34(f):

i. The respondents are directed to execute the conveyance
deed of the allotted unit within two months after

completing necessary formalities as to collaboration

agreement etc.

! ; __.r Gﬂ}ral]

mbper

Gurugram

HARERA
GURUGRAI\/I;
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