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GURUGRAM Complaint No.|402 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 402 of 2021
First date of hearing: | 26.02.2021
Date of decision 14.09.2021
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CORAM:
Shri Samir Kumar
Shri Vijay Kumar Goyal

Member
Member
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APPEARANCE:

Shri Satyender Kumar Goyal
Shri Manish Kumar

402 of 2021

Complaint No.

Advocate for the complainant
Advocate for respondent no. 1

Shri Venket Rao - Advocate for respondent no. 2
&4
Shri Nishant Jain Advocate for the respondent
no. 5
ORDER

The present complaint d{gt@d 15.02.2021 has been filed by the

complainant/allottee un
(Regulation and Deve gh

ﬁ}‘“ﬁemon 31 of the Real Estate
p,f;] Act, 2016 (in short, the Act)

read with Rule 28 of the H;Amana Real Estate (Regulation and
Develnpment];Rules Z(ilgfﬁnﬁmrt, theRules) for violation of

section 11[4][[') and section 1'?(1) of the Act wh
alia prescribed that the [jrcm}uters shall bq resy
obligations, rekpnnmbihtﬁzs ﬁnd functions under
of the Act or tfle rules and regulations'made th

¥
the allottee as per thé agreement for. sale execut

Unit and pru]ect relate ciétalls

prein it is inter
yonsible for all
the provision
ereunder or to

ed inter se.

The partlculars of unit’ cteta?ﬁs sale consideration, the amount

paid by the :nmp]amant, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form:

S. No. Heads Descri

ption

Name of the project “Scottish mall",

sector 48&49
sohna road, Gurugram

=

Nature of the project

Commercial complex

0.876 acres

Project area
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4. Premises no. GF-25, ground flaor
[page no. 39 of camplaint]
5. Unit measuring 589 sq. ft. of super area
, [page no. 39 of camplaint]
6. Date of exacution of Flat 16.02.2008
buyer’'s agreement [page no. 37 of complaint]
7. Payment plan Construction linked payment
| plan
8. Collaboration 27.07.2004
agreement [page no. 19 of complaint]
9. Total consideration = | Rs.29,45, 000/-
(Basic sale price] E‘i&: {as alleged by the complainant
h:"-‘ '| an page no. 3 of complaint]
10. Total amount payab 3:2{ Rs.29,45 ,000/-
by the Cumplain,aﬂ”t [-:-fS'waJJngd by the complainant
0 0 L onpageno. 3 of complaint]
11. | Due date cfdélwe y of \_'J 1161022010
possession: —— Due dhtﬂ is calculated from the
5“-{15 of the fat | date of execution of the
buyer’s agreement agrf_-ement:
months from the dab%l] A
this agr&mp&ﬂt) |
A
12. | Occupation mcaniﬁ’r:até 13{16;%8
date N {anhe;uurms of complaint]
= | [page no. 55 of complaint]
13. Possession certificats - 1&9 011
L /% ER | [a_ﬁ.ﬂ'e- of complaint]
LA A | [page no. Sﬁofcnmplaint]
B. Facts of the cumplamt UK
The complainant has submitted as under: -
3. That the complainant is a private limited company duly

registered with the registrar of companies, havi
stated above. Mr. Vineet Mittal is the duly auth

of the complainant company vide resolution date

ng its office as
prized person
d 20.06.2020,
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to file the present complaint, to engage couns

Complaint No. 402 of 2021

jl, to sign and
nd to do all act

that may be necessary in the present complaint, duly passed

verify the pleadings, applications, affidavits a

by the complainant in its meetings of board of directors held
on 20.06.2020. Mr. Vineet Mittal is well conuer,Lant with the

. |
facts and circumstances of the present carse and fully

competent to file the present complaint

complainant.

That in the year 2[1{]6;4:_'.'
proposed project called Scbtﬁlsh Mall,in sector-
Haryana, shnvﬁng Jthaﬂ:

n behalf of

-jE respondents advertised their

9, Gurugram,

e cnnstructiun and quality of the

commercial cumplex amr the mfrastructure w&u[d be world

I.,

That the respondentno.lis the developéerand re

class.

to 5 are cpllaburato_;s;’pmmnt_{ers_-,{landnm

commercial complex. . _
That the cmnplamant ise av::nerjallutte in poss
shop No. GF-25 measurmgsﬂ‘i sq.ft.i in sr::ﬂttish n
& 49 sohna raad Gurugram y

That the respﬂndent no.1 entered Into a
dated 27.07.2004 as

respondents no.2 to 5 with respect to the comn

agreement develape
land measuring 0.876 acres (4239.84 sq. yards)
of block 'P’, of the residential colony knawi
Southend’ situated in sector-48 & 49 Gurug
district Gurugram falling with the revenue est

Lundent no.2

iers of the
ession of the

hall, sector-48

collaboration
r with the
nercial plot of
forming part
n as ‘Uppal's
ram tehsil &

ate of Village
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10,

11.

Fazilpur Jharsa and Ghasola Tehsil & District Gurugram on the

terms and conditions stated therein.

That in terms of collaboration agreement dated 27.07.2004

with the respondents no.2 to 5, the respondent no.l
constructed a commercial complex known as il‘SJr:{:ﬂ:tish Mall”
upon the aforesaid plot consisting of 75 shops on sohna-
Gurugram road.

That during the course of construction of the said mall, the
respondent no.1 invited applications from various persons for
allotment of showroom/office space/other space (shop) of
various sizes in the aforesaid mall known as ‘Scottish Mall’,
That in varim%s advertisement and broacher the respondent
no.1, had shnv&m a rosy picture to entice innocent persons to
purchase the shops in the aforesaid mall and the officials of the
respondent no.1 also stated that the said building is free from
all/any defect and the purchasers would get a title free from
all/any defects free from all encumbrances and it would be
very beneficial in future.

That initially the aforesaid shop was allotted to one Sneh Lata
W/O Sanjeev Kumar and Amit Singh S/0 Jitendra Singh R/0
21-31, sector 4, Gurugram who entered into a commercial
premises buyer's agreement dated 16.02.2008 with the
respondent no.l. subsequently the aforesaid shop was
transferred in the name of Anshuman Singh and Payal Singh
and they were endorsed as buyer upon | the original
commercial premises buyer's agreement dated 16.02.2008,
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12. Thatthe complainant was also lured with the rosy pictures and

13

14.

| B

the assurance on behalf of the respondent
complainant purchased the aforesaid shop in

name was duly endorsed as buyer upon

no.l and the
resale and its

the original

commercial premises buyer's agreement dated 16.02.2008

The respondent no.l duly accepted, acknowledged and

admitted the complainant as buyer/allottee of

shop. 5 f:;."-

That subsequently the
handed over ta the campla},lnzint by the respond

the aforesaid

£§lﬂn of the aforesaid shop was

ntno.l anda

certificate Cl..ll'il anﬁrﬂlaﬁnn letterdated 16.09.2011 was
issued by the rpspﬂndent I'lﬂ..l in favour Bf predecessor of the

complainant,

respondent na}i that the respondent no:1 has

t was also.admitted and accepted by the

received total

dues in f*nalisettlement of agreem;nt ‘consideration and

accordingly the har&d&d Lveﬁhe pnﬁsessmn of
.'"- { |

shop to the cnmplalnant.e-__.,

That the complainant a;

n;tedly h‘&s depuai

the aforesaid

ted the total

amount of sale cunsnderaﬁun nf the afﬁresald shops with the

respondent no.1 which. has been duly admitted,

accepted and

acknowledged by the respondent no.1 as stated above and

thereafter the complainant is in actual, physical and vacant

possession of the aforesaid shop being owner /allottee of the

same.
That however despite receiving the total sale

from the complainant the respondent no.

consideration

1 along with

Page 6 of 25




HARERA

2 GURUGRAM | Complaint No.402 of 2021 J

16.

17.

18.

respondents no.2 to 5 have been miserably failed to
convey/transfer the legal title/ownership of the aforesaid

shop to the complainant since last more than 5 years without

any rhyme or reason by executing and getting registered
conveyance deed in favour of complainant and in the absence
of any legal title the complainant is facing a lot f hardships.

That the complainant has been approaching the respondent

no.l, continuously as’ it.:f':hié; heen deprived of the legal

ownership of the afnresq;_: '_igp in the absence of conveyance

deed/sale deed of the B,fPTSEId shup in its favour by the

-
respondent no.1. AR

That the res{mndents naz_tu 5 thlle entering into the
mllaburatmn agreement. dated) 27.07.2004 with the
respondent i‘m 1 have| categarmal[y agr&e to execute
necessary pnluer of attarney in fauour of respondent no.1
enabling it to execute apggﬂ*reglstered the cjzveyance deed
of the aforesaid shop invafauwr of complainant and various
other allotte . _.
That recenﬂy it come tn t'hiei nnhce and owledge of the
complainant , that _t-he~ respondent no.l T collusion with
respondent no.2 to 5 executed and got registered the
conveyance deeds of only 11 shops to the respective
allottees/owners way back in the year 2015, however the
respondents in collusion with each other never came forward
to complete the execution and registration of the conveyance

deed in favour of complainant and other remaining shop
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402 of 2021

owners with respect to their shops

unauthorisedly.

llegally and

19. That it is pertinent to mention here that the occupation

20.

21.

certificate in respect of the aforesaid building i.

e., the scottish

mall was issued by the statutory authorities vide memo no.
5081 dated 13.06.2008. However, the completion certificate of

the project building has nnty_g_t been issued.

That the respondents. ge* 5, have duly

Eﬂaforesald mall and to book,

A
rr'i"l.

uthorised the
respondent no.1 to devel,égitﬁ q
sale the shops fell into the‘ share qfthe respondent no.1 and
the responden’;nﬂ 2 to' 5’ wﬁ@have I:Ecewed all Leneﬁts under
the collaboration w1th the- respondent nr.:- 1 are also duly
bound by the, }ummermal prémrses bugerats agreement dated
16.02.2008 and cannot escape from the liabili

and registration of the cunveyance deed of the aforesaid shop

of execution

in favour of the cqmplai?ant*and bound to execute necessary
power nfatturney in favﬂunn\fresﬁnndent no.1 authorizing the
respondent nu.l to exﬂlftg_and geﬂ@glstered the conveyance
deed of the afqresald shnp in favuur nf complainant and other
shop owners. | 4

That in the absence of transfer of legal and valid title free from

all defects in favour of complainant and other r

owners by the respondents without any rhyme

complainant and all other remaining shop own

facing a lot of hardships, mental agony and hara

have been deprived of the legal and valid

emaining shop
or reason, the
ers have been
ssment as they

title of their
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22,

23.

24,

respective shops and they are not able to deal with their shops
as absolute owners of the same despite payment of total sale
consideration of their respective shops by the complainant to
the entire satisfaction of the respondent no.1, more than 5
years back.

That in various meetings the respondent no.l, gave false
assurances to the cnmplainant and other shop owners for
completion of the legalfo ty of execution and registration
of the sale deeds/ cunve;ﬁ%&;&)ﬁj@eeds but the needful was never
done and the respundent‘n& 1.and on,persistence requests of
the complainant ‘and” ﬁlﬂwr shhpxn‘imers stated that the
respondents n@srz to 5 are not execuﬁng necessary power of
attorney in favqur of respondent no.1, therefore in the absence
of same the conveyance deed of the aforesaid shop in favour of
complainant a+d other remaining shops in favour of other
owners/allottees-could. nﬁbbe exeﬁutéﬁand get registered.
That after coming to the: notice and knowledge of the same the
complainant tried to. cnn;?ctithe gagpundent 0.2 to 5, but
none of them ever tried to ﬁesulve the issue and| it seems that
all the respondents have colluded with each other with
malafide and dishonest intentions to harass, humiliate and
torture the complainant and other innocent buyers physical,
mentally besides causing monetary loss to them.
That from the facts and circumstances stated above and in
view of the inordinate and unnecessary delay caused by the

respondents in collusion with each other it becomes clear that
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25,

all the respondents after receiving the total sale consideration
from the complainant and other remaining shop owners with
respect to their respective shops have become dishonest and
none of the respondents have any intention to transfer or
convey the legal and valid title of the aforesaid shops to the
complainant and other remaining shop owners in their favour
with malafide intentions_to cause wro ful loss to
complainant and other; shuE_ﬂwners and wrnngful gain to the
respondents renderlngﬁ,ﬁpw ‘the respondents liable for
prosecution and punisiged us der Indian Penalla s besides the
liability to cunveyf transfér Tth& c'lear title 'in favour of
complainant and other remaming shn;} nwners nd also to pay
damages suffe;red by the gnmpiainaht on aa;_cuu t of illegal and
unauthorised acts ofall of you.

That the complainant along with owners/of the shop in the
aforesaid mall got setved rlegal niotice dated 07.08.2020 upon
the respondents appﬁéi'ng~'lihem' about all the facts and
requesting them to cumgjagé the executionand registration of
the conveyance deed in "_’f';aﬂig} of 'Ehe"ci'}m':p ainant and other
owners of the shops, buﬁt_,‘dqﬁ'pite.receivinj the legal notice
none of them replied to the said notice, nor-cIme forward to
do the needful except the respondent no. 5 who in its reply
dated 01.09.2020 stated that the respondent no. 5 had
executed and got registered the sale deed bedring vasika no.

4158 dated 13.10.2017 dated in favour of respondent no. 2
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26.

%7,

HARERA

with respect to its share. However, no sale deed was ever
supplied or handed over to the complainant.

That this authority is fully empowered to pass appropriate
orders directing the respondents to execute and get registered
the conveyance deed of the aforesaid shop in favour of
complainant by exercising the power under section 31 of the
Act of 2016 on the basis ofgrese.-nt complaint as in terms of
section 17 of the Act, tl}s'_]Juiider,’pmmoterfdeveluper is
required to execute and geg?ggistered the conveyance deed of
the unit/ shop in favour ofithe alinttee within 3 months from
the date of ac?upahuﬁ@ef cate, which in the present case
was issued w.a;{r back in 2008 and the conveyance deed has not
been execute? and _got- regtstered tlll date. Since the
completion ce}‘tlﬂcate ]]as .J ot be«en issugd. therefore the
project would be considered as awangmng project as per
section 3 of the Act atid S¢ squareiy falls withln the jurisdiction of
the authority. S —

Relief sought by: the fcmﬂﬁiaﬁiﬁnﬁ:{

The complainant has sought following relief(s):
W )
(i) Direct the respnndents to complete the|execution and

registration of the conveyance deed of the shop no.
GF-25 measuring 589 sq.ft. in Scottish mall, sector
48-49 sohna road, Gurugram on stamp and

registration charges to be borne by the complainant.
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28. On the date of hearing, the authority explained to the

29,

30.

31

respondents/promoters about the cuntravenﬁbT as alleged to

1(4) (f) and
section 17(1) of the Act to plead guilty or not to plead guilty.

have been committed in relation to section

Reply by the respondent no. 5.

The respondent no. 5 has contested the complaint on the
following grounds: - . =
That respondent no.5 denib@@ach and every averment made,

contentions raised, prﬂl‘éc’eﬂm fsuught to be given by the

same is contrdry to'and / orinconsistent with the true and

complainant in the campla{tm:un&er reply to %he extent the
complete factstal’ the case and /.or the submissions made in
the present reb}y and the sa{ne is demed in toto and no part
thereof may be deemed to be admitted by respondent no.5 for
want of nun-t:*averﬁe;.qg;cept and-in.so far as|that which is
specifically admitted by -ii.j.g\{I_‘,hat;{h'e reply to the present
complaint is being ﬁiad__tﬁmugh -Shri -Rohit Harbola, an
authorized person of the respondent no.5 company.

That the present complaintis not maintainable and the hon’ble
regulatory authority has no jllrisdi;:tioﬁ whatsoever to decide
the present complaint.

That the project, i.e, "Scottish Mall", sector 49, Gurugram,
Haryana, is neither covered under the Haryana Real Estate
(Regulation & Development) Rules, 2017 n| r is the said

project of the respondents registered with this hon'ble
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32.

33

34.

35.

E. Reply by respondent no. 2,4 and 5

HARERA

Complaint Nul

402 of 2021

regulatory authority. As per the definition

of "ongoing

projects” under Rule 2(0) of the said Rules, any project for

which an application for occupation certificate, part thereof or

completion certificate or part-completion certifi

cate is made

to the competent authority on or before the publication of the

said rules is outside the purview of Haryan

(Regulation & Development) | Rules, 2017.

Real Estate

That no cause of actmn\l}as accrued in favour of the

complainant to file the bresent cnmplamt befor
regulatory authority. The quplamt hpmg with
of action is liabje. to be’ dismnssadlon this gruund
That the cumélamant is: estupped ﬁ:ptﬁ _fling
conduct,

commissions, Eom:ssruns; acquiescence and

complaint bjr: their ~own acts,
[ ! +

complainant héﬂ. moved the instan;--ygx@fiuus

harass the respondent no:5:-

e the hon'ble
put any cause

alone.

the present

admissions,

latches. The

complaint to

That it is evident from'the.entire'Sequence of events, that no

illegality can be attributed to the responde

No.5 are totally baseléss and do not merit any ¢

by this hon'ble authority.

That the complainant has no locus standi or caus

nt no.5. The
allegations levelled by the :;g,mpl,_ainant qua the

respondent

onsideration

e of action to

file the present complaint. The complainant has not been able

to establish the contravention of any provision

the respondent no.5.

of the Act by
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36.

i

38.

39.

The respondents have contested the complaint on the
following grounds: -

That with the intention of keeping the Ld. Authority abreast
with the subsequent development pertaining to change in
ownership, it is submitted that presently Mr. Sunil Bedi, the
respondent no.2 has purchased the respective owner's share

of Mr. Lalit Gulati [respunder}tm 4] and Mfs Gupta Promoters

Pvt. Ltd. (respondent 16. 5]

executing the sale deaﬂfé}aﬁwhls favour before the sub-

1y
registrar, Gurgaon. " -;_M

That the instant cn'm-p"g‘l;l_:!;_ has “been preferred by the

complainant on frivolous and unsustainable grounds against

the owners ahd the cumpi}amant ‘has not approached this
learned authoi‘ity Wll’h cleaﬂ, hands, T',he insta?t] complaint is
not mamtamai:le in the eye&nf 1aw and is'devoid of merit and
is fit to be dismissed. inltmlqeg«

That the respondent no.1 i 15 s the develuper and promoter of the
commercial bﬁﬂdmg "Scaﬂash‘*MalI‘“ and the owners are only
the landnwne’rs of the, plot-of !and measum g 0.876 acres
wherein the prn}ect is developed.

That a collaboration agreement dated 27.07.2004 was entered
between the developer (respondent no.1)and the landowners
i.e. Mr. Sunil Bedi (respondent no.2) the owner of 39.89% of
undivided share in land admeasuring 0.876 acres, Mr. Ashok
Logani (respondent no, 3) owner of 22.78% of undivided share

in land admeasuring 0.876 acres, Mr. Lalit Gulati (respondent
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Complaint No, 402 of 2021
no.4) owner of 22.78% of undivided share in land
admeasuring 0.876 acres and M/s Gupta Promoters Pvt. Ltd.

(respondent no. 5) owner of 14.55% of undivided share in land

admeasuring 0.876 acres, for the purpose of development and

construction of a multi-storeyed commercial complex by the

developer on the land of the landowners.

40. That the respondent no. 1 had sat:sﬁed themselves fully about

the right and title of the e?;n&:‘s on the land being the subject

matter of the agreemeni:“a%’&‘éi]se abeut the in
F li||'|| v .
goodwill of the ewnere

egrity and the

41. That aceerdmﬁ to the cellaheratmn agreement respondent

42,

43.

no.1 undertecik to develep the pre]eCt at its

own cost and

expenses and !mth its own reseurces respondent no. 2, 4 and

5 had no releite play in the said develepment}censtrucﬂen

process and is solely confined to providing the land to the

respondent no.1.

That the ewnTe do not falt‘mtgiin thevdeﬁnitmn
lause Z[Zk*) of the' RealmEetate (Regulation and

as defined in
Develepment} Act, 2016 fer the purpese of
project. The owners have neither constructed
the said project and also is not involved
promoting, selling or any other functioning/

project in whatsoever way.

of a promoter,

this particular
nor developed
in marketing

activity of the

That in section 37 of the Act, the Ld. Authority is bestowed

with power to issue directions to promoter, real estate agents
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44,

45,

46.

and allottee for the purpose of discharging its functions under
the provisions of this Act, Rules, Regulations.
That the owners are not promoters for the purpose of the said
project thus, section 37 of the Act cannot be applicable on the

owners and no directions in terms of relief sought can be

issued to the owners it is humbly submitted that the words
"such directions shall be binding on all concerned” cannot be
construed to mean that:ﬁfﬁé@jreq}tions will be Il:}Inding on all
Lwillnot extend the jurisdiction of

persons. Such a constructic
the Ld. Authority beyond tlia-i-h'tend'mant of the Act. Moreover,

according to the rulé] of Féﬁﬁﬁﬁncﬁﬁ'n "Ejusdem Generis",
where alaw lists specific classes of pefsans or things and then
refers to them In _general,-._th_e_ggenéi-al statemgnts* only apply to
the same kind'{)f persons or t:hings spéciﬂcé}ly listed.

That the nwne%s are not parties to the commercial premises
buyer's agreement enterédbemeeu the respﬂnrﬂent no.1 and
the complainant. Therefore,-the complaint is liable to be
dismissed at the threshold qua the owners on the ground that
the grievance raised by *;"h_t_: complainant falls within the
domain and ambit of being “purely private contractual
agreement between complainant and respondent no. 1 and the
rest of the respondents are not parties to the said contract
executed between the respondent no. 1 and the complainant.
That there is no privity of contract or commercial relation
between the complainant and the owners as no consideration

of any kind whatsoever has been paid by the complainant to
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47,

48.

49.

the owners nor has there been any kind of agreement executed
between the complainant and the owners. Moreover, the
owners are not the entities who have allotted unit in the said
project to the complainant as the said project does not belong
to the owners. it is the respondent no.1 who has allotted the
units to the complainant and the project particurarly belong to
the respondent no.1. Furthermore, a bare perusal of the
documents, including the];ré‘gent e¢omplaint, substantiates the
fact that the contract wa@’ﬁgmneen the complainant and the
respondent no.1, and ghe:.'griaﬁahce of the cumIlainant is also
against the resp’oni:léﬁt?ﬁ&iﬁ‘hé% owners have no role to play
in what seem;{tn be an issue between the respondent no.1 and
the cumplain'a:nt. :

That the complainant had never apprﬁ_ﬂchéﬂi the owners, nor
were any assurances provided by Cthe owners to the
complainant at the -tipie”*nf{-‘bqnﬁj'qgi‘_ijf-the commercial unit.
Further, there is no réiaﬁaﬁéhip-"ﬂf the promoter and allottee
between the gwners and the complainant Wi_thﬁin the meaning
of the Act. e I

That the complainant has a":c_ﬂntrax_:mﬁ'l relzl_h nship with the
respondent no.1 and that has to be settled privately. Instead,
the owners should not be dragged into it as the complainant
neither has any relationship with the owners nor has any
agreement made between them.

That in the case of Kapilaben & Ors. V/S Ashok Kumar

jayantilal Sheth Through POA Gopalbha Madhusudan
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51.
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HARERA

Complaint No,

402 of 2021

Patel & Ors. (CIVIL APPEAL NOS. 10683-86

OF 2014), the

Hon'ble Apex Court has held specific performance cannot be

granted against a party who is not a party to/a

the doctrine of privity of contract.

contract basis

That the owners are liable to be deleted from the array of

parties in the present complaint because there

contract between the complainant and

Is no privity of

the owners.

Furthermore, the uwn_er& g;e completely unaware of any

Dore

transaction between tha::g_fémplamant and res

spondent no.1

and cannot be held !iahl& 9¥fa¢pﬂuntable for any action of the

owners. Also, a r:arefu} and bare perusal of

reveals that r{u sper:iﬁc a‘llegatmn or averme

the complaint

nts have been

made against f.he owners and therefﬂre the ﬁwners deserve to

be deleted fm}n the array of part:es.

That there 15‘ no. real cause_; of action that h;

pleaded or exists as against the owners.

complainant has no locus-standito file the pre
against the jv

ulterior motive to ﬁ'nr_:e;flés'sari]j; arag
frivolous litigation withoutany basisor c-au‘sL
is abundantly clear that the complainant is mer
process of laﬁ.r as the complaint is based on il

action.

as either been
Further, the

sent complaint

owners. Th'e_;;.gfeéent Eufﬁpléiht' is filed with an
the

of action. That it

owners into

ely abusing the

usory cause of

That the said buyer's agreement has been executed between

the complainant and the respondent no

.1. Thus, the

obligations and liabilities arising from the said buyer's

Page 18 of 25




HARERA

~ GURUGRAM Complaint Na. 402 of 2021

53.

54,

agreement is attributable only to the signatories of the said
agreement. nowhere it is stated that the owners are liable to
execute conveyance deeds with the allottees. In absence of

there being any liability under the buyer's agreement on the

part of the respondent no. 2,4 & 5, the respondent no. 2,4 & 5
cannot be made subject to the reliefs sought by the
complainant. Hence, the reliefs sought by the complainant

cannot be imposed on tﬁéf{s’ﬁbn‘d‘ent no.2, 4 &
That in terms of thgw;eqjlahoratmn agreement dated
27.07.2004 the owners eaﬁ'marked their respective built-up
area allucatwr} in thesaid i‘,ﬂmplex*‘[t is also agreed in the said
collaboration greement that both the parties are entitled to
enter into anyfagreement/ arrangement with a+}r prospective
buyer qua theh’ respective shares and to receive the booking/
sale amount thereuf T

That in term of c!ausevad ofthe l:ullahm:atmn agreement dated
27.07.2004 the respondents-were to earmark/ allocate the
respective ared allocation on tentative building plans,
however, after,gamplgﬁo_n 6}" the s_;;id commercial complex, the
respondent no.1 without keeping the rest of the respondents
informed sold maximum area out of its allocation to various
buyers and has also executed commercial premises buyer's
agreement in their respective names thereof. The factum of
this commercial premises buyer's agreement was deliberately

suppressed by the respondent no.1. and so, the rest of the
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HARERA

Complaint No.

402 of 2021

respondents are not aware of the details of th

that have already happened with the buyers.

e transactions

55. That the respondent no.1 has neither approached the owners

56.

57,

58.

nor sent any new list of buyers to them thereb

y enabling the

owners to act upon in terms of the collaboration agreement

and execute necessary POA, agreements etc.

That very dubiously on a previous occasion, re:

spondent no.1

has approached and req;;ested the owners to execute a power

j-" b5

of attorney foronly 11 umts;fgmxecutmn of sale

favour of the respeclqve‘ hu}!er and. the said

deed(s) in the

I'EQUES[ was

immediately Tcted upnn E:y the" owners and a POA was

executed in faTnur of respandent no.1. Thereafter, neither the

respondent na.1 has approached, nor the cc-mp

ainant/ buyer

has apprnac]{ed the owners vmclng nut any grievance

whatsoever. | . L/ L

That the owners have no intention of delaying the execution of

sale/conveyance deed to-the extent of their sh

are in the said

land by 1ssuing power of attorney in favour. ufres;mnclent no.l

provided thatﬁist of such agregments along witl
is made available to them.
That the complainant has sought to rake up tri
the owners or the ones which have no relevan

and circumstances of the present case. All the

stated by the complainant qua the owner

1 all the details

vial issues qua

ce in the facts
allegations as

s are wholly

misconceived, baseless, false, unwarranted & untenable in law

besides being extraneous and irrelevant.
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59.

60.

61.

62,

HARERA

Complaint No, 402 of 2021

That the owners were always ready and willing to perform

their part of the contractual obligation with the respondent no.
1 and have never refused to sign any POA or all(:Fate any share
in terms of clause 24 of the collaboration agre‘ement signed
between the respondent no. 1 and the owners. It is submitted
that a remedy if any that the complainant has, is against the
developer i.e., respondent no.1 and not against the owners.
Neither the developer i.e;, r&spnndent no.1 has approached the
owners for any mmplianze in terms of the| collaboration
agreement nor hasthe c_t!_;ﬁi_pi_ainaptf_eappmat;h d the owners

pertaining to iuiy g_rievﬁhfe%_s'"réliited-’;-tn the execution of the

(S

conveyance deed.
That in the pl}'es_ent complaint, no ret'_ief has been sought/
claimed by 't[ie complainant against the owners and the
averments made in the complaint are mainly confined against
the respondent no.1 alane.
That despite the fact that the respondent no.1 has never

approached the answermgrrespﬂndents for carrying forward

the compliances under the collabaratmn agreement, the

owners underfake to execute all documents, agreements and

assurances as may be necessary and requisite
to the respondent no. 1 to the extent of their den
in respect of the property or purchase of the proj
to the owners.
Copies of all the relevant documents have b

placed on the record. Their authenticity is

be extended
narcated share

perty allocable

een filed and

not in dispute.
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63.

F.1

64.

F. Il Subject matter jurisdiction

65.

Hence, the complaint can be decided based on these

undisputed documents and submission made by the parties.
Jurisdiction of the authority

The respondents have raised objection regarding jurisdiction

of authority to entertain the present complaint and the said
objection stands rejected. The authority observed that it has
territorial as well as subject matter jurisdiction to adjudicate
the present complaint Féiéfit;}j:é}fiféasbns given below.
Territorial jurisdiction

- £

As per notification nol 1/92/2017-1TCP dated 14.12.2017

1 L i

issued by Téﬁ%ﬁ and Eﬂuntry Plan'ning: Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be enti'ré Gurugram District for aIl _pljp se with offices
situated in durugram. In the present case, the project in
question is situated within'the planning area of Gurugram
District, therefore this-autherity has cnn;pfete territorial

jurisdiction to deal with the present complaint
& |
|

The authority has complete jurisdictimﬁ' to decide the

complaint regarding non-compliance of obligations by the
promoter as per section 11(4)(f) and section i?[l) of the Act
of 2016, Leaving aside compensation which is Ja be decided by
the adjudicating officer if pursued by the complainantata later
stage.

Findings on the relief sought by the complainant.
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66. Relief sought by the complainant: The complainant has

sought following relief(s):

1. Direct the respondents to complete the execution and
registration of the conveyance deed of the shop no. GF-
25 measuring 589 sq.ft. in Scottish mall, sector 48-49
sohna road, Gurugram on stamp and registration
charges to be borne l_;j{:i;l;e_camplainanh

G.I Execution of conveyanmdﬁ&dﬂ ¥
67. In the present mmpl_air':%?%ééféﬁiﬁp__l_atnant is seeking relief of
execution of tunvey'a"'“;‘lgéff_cijeléﬂ{ _Gla;ﬁse 34 of unit buyer’s
agreement [in‘s'hnfr, agﬁﬁfhgﬁ;}-:prb'uj&*qs for handing over of

possession and.is_.repmdqced below:

“34 CONVEYANCE'IGF THE UNIT
| .

Clause 34.: |, 7 S
‘That on'the receipt of requisite’ permissions/sanctions
from the authorities_concerned \for.the salg the said
premises to rhfai{igg&éef(ﬁﬂﬁ”sﬁb}e& to the whole of the
consideration money “and" registration chprfes for
execution and registration of sale deed in favour of the
allottee, and other dues,if any, having been received) the
developers shall complete the sale and eéffect the
Conveyance of the said|premises ita the Allattee|in such
manner.as may be permissible,.at the expense of the
Allottee and on the terms and conditions of this
Agreement except those omitted by the Developers as
unnecessary and the terms and conditions, |if any,
imposed by the authorities in this behalf, in accordance
with the provisions of Haryana Ownership Act, 1983 and
other applicable laws.”

The authority has gone through the conveyance clause of the

agreement and observe that the conveyance has been
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subjected to all kinds of terms and conditions of this

agreement and the complainant not being in default under any
provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by
the promoters.
68. Section 17 (1) and proviso of the Real Estate Regulation and
Development Act,2016 is reproduced below:

“Section 17: - Transfer gf-ﬂﬂq

17(1). The promaoter shall execute a |@registered
conveyance deed in favour of the allottee afmyiwfth the
undivided proportionate title in the common areas to the
association of the allottees or the competent authority, as
the case' may be, and hand over the physical possession of
the plot, apartment of building, as the case may be, to the
allottees and the common areas to the association of the
allottees or the competent authority, as the case may be,
in a real estate project, and the other title documents
pertaining thereto within specified period | as per
sanctioned plans as provided under the local laws:
Provided that; in the absence of any local law, ¢conveyance
deed in favour of the allottee or the association of the
allottees or the competent authority, as the case may be,
under this section shall be carried out by the promoter
within three months from date of issue of o¢cupancy
certificate,

69. BBA has been signed inter se between the buyers and the
builder on 16.02.2008. There is no point of controversy w.r.t.
any issue involved in the matter, for example, payment and
timeline for taking over/handing over of possession. Only
point at issue is getting done the conveyance deed by the

respondent no. 1 in favour of the complainant/ allotee. Only
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hitch in this context is that the respondent nn.l.? to 5 who are

landowners, they may give GPA to respondent no. 1 to execute
the conveyance deed (all the documents / far! alities on the
basis of which collaboration agreement inter-se the builder
and landowners have been made.) All the respondents are
willing to do the needful. There is no hitch in ¢ mplying with
the directions of the authority in this context. One month time
period is given to the respondents to cnnrplete all the
formalities w.r.t. chlaH,gﬁ&-ﬁqﬂ agreement, Tt/ereafter one
more month is given to the -iréspnndent no. 1 to sign and

execute conveyance deed in favourof the buyers/allottees and

_,%‘_.

submit a compliance reportin thisregard before the authority.
H. Directions of the Authority
!

1. The respondents are directed to execute the conveyance deed
of the allotted. unit ‘within two, months after completing
necessary formalities as}ﬂ[labpratmn © agreement etc,

2. Complaint stands disposed.of.

3.  File be consigned to registry.

V-t~
; [Samikuma r) (V.K Goyal)

Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 14.09.2021

Judgement uploaded on 22.11.2021.
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