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ORDER

b

The present complaint dated 10.02.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read

gulatiun and

oration, the amount paid

anding over the possession,

delay period, if HﬁRiEIRAJH wing tabular

™ GLIR! I(\DAI\{IL M.

S. No. W

1. Name of the project “Scottish kniall", sector
48&49 sohna road,
Gurugram

2. Nature of the project Commercial complex

3. Project area 0.876 acres

4. Premises no. Space no -4, first floor
[page no. 38 of complaint]

5. Unit measuring 662 sq. ft. :
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6. Date of execution of Flat 31.10.2006
buyer’s agreement [page no. 37 of complaint]
A Payment plan Construction linked
ayment plan
8. Collaboration agreement 27.07.2004
[page no. 19 pf complaint]
9. | Total sale consideration 27,41,000/- as per averment
of complainant (page 3 of
1 complaint)
10. | Total amount payable by the 27,41,000/- as per averment
Complainant of complainant (page 3 of
complaint)
11. | Due date of delivery o 31.04.2009
possession e date is calculated from
(As per clause te of execution of the
buyer's agre nt.
months fro te
agreement) < A o
12. Occupatio f ficate 3.06.
m 4 of complaint]
a 7 of complaint]
13. Possession :
QS‘ 1{3 of complaint]
) no. 56 of complaint]

B. Facts of the mmHnA RE

3. That in the year 2006, respondénts advertiséd their proposed

project called ‘Scottish Mall, (hereinafter referred to as ‘Project’) in

Sector-49, Gurugram, Haryana, showing that the construction and

quality of the commercial complex and the infra

cture would be

world class. That the respondent no.l is l:ht developer and

respondent no.2 to 5 are collaborators/promoter/landowners of

the commercial complex.
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That the complainant is owner/allottee in possession of the shop
no. FF-04 measuring 662 sq.ft. in Scottish Mall, Sector-48 & 49

Sohna road, Gurugram. The respondent no.l entered into a

collaboration agreement dated 27.07.2004 as developer with the
respondents no. 2 to 5 with respect to the commer al plot of land

rneasuring{} 876 acres (4239. 84 sq. yards) forming part of block ‘P,

| 17.07.2004 with
~ constructed a
111 the aforesaid
ad. That during
espondent no. 1
allotment of
5hnwrnum,‘ufﬁce
aforesaid mall knn X
That in various aézl
had shown a very rosy picture to entice innocent persons to

: officials of the
respondent no.1 also stated that the said building is free from all

purchase the shops in the aforesaid mall and
defects and the purchasers would get a title free from all defects,
free from all encumbrances and it would be very beneficial in

future. Initially the aforesaid shop was allotted to one Rajesh Yadav
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s/o Naresh Yadav resident of B-54, GF, Southend floors, Sohna road,

Gurugram who entered into a commercial premises buyer’s
agreement dated 31.10.2006 with the respondent no.l.

That the complainant was also lured with the rosy pictures and the
assurance on behalf of the respondent no.1 and the complainant
purchased the aforesaid shnp.in resale and her name was duly
endorsed as buyer upon the original commercial premises buyer’s

agreement dated 31.10.200€ m"ﬁh ndent no,1 duly accepted,

acknowledged and admitted (tH&'co fr yer/allottee of
the aforesaid shop. | |
That subsequently op was handed
nd a certificate
ds issued by the

ras @lso admitted and

L7 ¢ |
received total dues imM{indlsétrement of agreement consideration
|

and accordingly the handetever-the ussessiuT f the aforesaid

shop to the campH €J
That the complainant a 1 ted the total amount of
sale consideratio L;I A espondent no.1

which has been duly admitted, accepted and acknowledged by the
respondent no.1 as stated above and thereafter the complainant is
in actual, physical and vacant possession of the aforesaid shop
being owner/allottee of the same.
That however despite receiving the total sale cfzrnsideratiun from

the complainant the respondent No.1 along watll respondents no.2
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|
to 5 have been miserably failed to convey/transfer the legal

title/ownership of the aforesaid shop to the complainant since last
more than 5 years without any rhyme or reason by executing and
getting registered conveyance deed in favour of cnx!n lainant and in
the absence of any legal title, the complainant is facing a lot of
hardships.

11. That the complainant has been approaching the re pondent no.1,

continuously as she has bee :‘I;'E-;*-':i-f "'E the legal ownership of the
"'\-:\' D g - l-

b
L

veéyance deed/sale deed of the
i

e collaboration
agreement datedf 27.€ b wit espa d| nt no.l have
r of attorney in
favour of responde: nabling ifito exédute and get registered
of complainant

and various other allotteés

13. That recently it come tc

,- @ and knowledge of the
complainant th::ﬂeﬁ no.k i ugion with respondent
no.2 to 5 execu got register Bﬁ%ﬂ e deeds of only
11 shops to the é&lﬁl ack in the year
2015, however the respondents in collusion wi | each other never
came forward to complete the execution and registration of the
conveyance deed in favour of complainant and other remaining

shop owners with respect to their shops illegally and

unauthorisedly.
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That it is pertinent to mention here that the occupation certificate

in respect of the aforesaid building i.e. the Scntr.ish: Mall was issued
by the statutory authorities vide memo no. 5081 dated 13.06.2008.
However, the completion certificate of the project building has not
yet been issued. ;

That the respondents no.2 to 5, have duly':authurised the

respondent no.1 to develop the aforesaid mall and to book, sale the

shops fell into the share of the.t€

‘ nde tnn.lanﬂ he respondent
0.2 to 5, who have received al{iénefitsunder the collaboration with
the respondent no.l are€ ) ;# .‘ and by the commercial
431 Ad cannot escape

+‘j‘e conveyance

deed of the afore$ jinant and bound

to execute neces jur of respondent
no.1 authorizing \te A‘I get registered
the conveyance deed @ i avu;J;r of complainant
and other shop owners.
That in the absen ﬁtﬂ
defects in favour of complainan
by the responde E;LMJ

and all other remaining shop owners have been| facing a lot of

title free from all
other remaining shop owners

e complainant

hardships, mental agony and harassment as they have been
deprived of the legal and valid title of their respective shops and
they are not able to deal with their shops as abso uée owners of the

same despite payment of total sale consideration ?f their respective
|
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HARERA
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shops by the complainant to the entire sati!sfacﬂon of the

respondent no.1, more than 5 years back.
That in various meetings the respondent no.l, gave false
assurances to the complainant and other shop owners for

completion of the legal formality of execution and registration of

the sale deeds/conveyance deeds, but the needful \Tas never done
and the respondent no.1 on persitnt requests of tlre complainant
and other shop owners, stated Wh’”‘r no.2 to 5 are
not executing necessary po ur of respondent
no.1, therefore in the : nnve;.lta ce deed of the
aforesaid shop in G er{ remaining shops
in favour of otherjo$ B € Ietuted and get

registered.

That after comi odgd of the same the
2 to 5, but none of

id tsfe s that all the

malafide and

complainant tried ¢
them ever tried to I

respondents have colluded*with-eaC
dishonest intenﬂ AhR;sE
complainant and o ewﬁm éeﬁph s

That from the facts and circumstances stated above and in view of
|

id torture the

entally besides

causing moneta

the inordinate and unnecessary delay caused by the respondentsin
collusion with each other it becomes clear that | the respondents
after receiving the total sale consideration from the complainant
and other remaining shop owners with respect !'ch their respective

shops have become dishonest and none of respondents have any
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title of the
aforesaid shops to the complainant and other %e aining shop

intention to transfer or convey the legal and val

use wrongful

| ngful gain to
the respondents rendering all the responden liable for

owners in their favour with malafide intentions toc

loss to complainant and other shop owners and

prosecution and punished under Indian Penal laws besides the

liability to convey/transfer the clear title in favour ITf complainant

and other remaining shop o _-- '"f-‘f"’"'-: amages suffered
by the complainant on acco t_ - al and unaﬁt orised acts of
all of you.

That the complaingntralefig 57d, of the shops in the
aforesaid mall got 020 upon the
respondents app questing them
to complete the onveyance deed
in favour of compl Sr'l ps, but despite
receiving the legal nc » the said notice,

nor came forward to do spondent no.5

who in its reply HCAB _| Lspundent no.5
had executed an m 'tng vasika no.
4158 dated 13.1 yndent no.2 with

respect to its share. However, no copy of any sale deed was ever
supplied or handed over to the complainant. |
That this 1d. authority is fully empowered to pass appropriate
orders directing the respondents to execute and get registered the
conveyance deed of the aforesaid shop in favour complainants by

exercising the power under section 31 of ‘the Real Estate
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(Regulation and Development) Act, 2016 on the baéls of the present

complaint as in terms of section 17 nf’

e Act, the

builder/promoter/developer is required to e:t ute and get

registered the conveyance deed of the unitfshup_;:i favour of the

allottee within three months from the date of issuance of the

occupation certificate, which in the present case was issued way

back in 2008 and the conveyance deed has not been executed and

“ongoing project as
within the jurisdiction

ate has not yet

sidered as an

d squarely falls

execution and

registration of thé, Conyeéyance~dted Ok shop No. FF-04

measuring 662 sq.ft. in Sco

& 49 Sohna Road,

e ARER A o

complainant. GU R U G R AM

22. On the date of hearing, the authority Eﬂslained to the

respondents/promoters about the contravention as

alleged to have

been committed in relation to section 11(4) (f) & 17(1) of the Act

to plead guilty or not to plead guilty.

D. Reply by the respondents.
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The respondents have contested the complaint on the following

grounds: -

i

ii.

iii.

iv.

That the present reply to the complaint is beiqg filed on behalf
of the respondent no. 2, 4 and 5. .
That with the intention of keeping the Id. authority abreast with

the subsequent development ]:nzrtaini‘ngI change in

unil Bedi, the
it:u er's share of

Ltd. in the

eed in his favour

jections, each of

: ar'u:l its without
e preliminary

objections and in the may, unless

e AR
tacit admrssin%%@ﬁﬁ

complaint.

| to be direct and

plainantin the

That at the very outset, it is stated that the ins t complaint has

been preferred by the complainants GTH frivolous and
unsustainable grounds against the owners and the
complainants have not approached this Iearreid authority with

clean hands. The instant complaint is not nra.lntainahle in the

| Page 11 0f 26
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|
eyes of law and is devoid of merit and is fit to

limine. |

be dismissed in

That the respondent no.1 is the developer and promoter of the

commercial building “Scottish Mall” (hereinafter referred to as

the “Project”) and the owners are only the landowners of the

plot of land measuring 0.876 acres wherei_ln

developed.

A

-

'y .q_.;,_._‘.?
]
- ™ ‘l

2
e
: v

That a collaboration agreeme

and M/s Gupta PrOm
undivided sh ad
purpose of déve

s SRGRA

landowners.

p=1

It is humbly submitted that the respondent

themselves fully about the right and title of the

land being thé subject matter of the agreement

the integrity and the goodwill of the owners.

the project is

1 }3(!4 was entered
e. Mr. Sunil Bedi

Gulati owner of
ng 0.876 acres
of 14.55% of
acres, for the

multi-storeyed

the land of the

no.1 had satisfied

> pwners on the

and also about
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viii. Thataccording to the collaboration agreement, respondent no.1

undertook to develop the project at its own €0

and with its own resources. Respondent no. 2,

st and expenses

1 and 5 had no

role to play in the said development/ construction process and

is solely confined to providing the land to the respondent no.1.

ix. Therefore, it is submitted thar. the owners does not fall within

bestowed with po
estate agents allptteg

functions unHA !
Section 37 is WM

“The Authority may, for the purpose afd[scha

thereunder, issue such directions from time

be, as It may cansrder necessary and such d:
binding on all concerned.”

xi. Since, the owners are not promoters for the p

project thus, section 37 of the Act cannot be 4

under the provisions of this Act or rules or zi

have neither

nd also is not

or any other

1d. authority is
promoter, real
discharging its

es, Regulations.

its functions
lations made
time, to the

ers poitees or redi estd o qgents, as the case may
sctions shall be

rpose of the said

-3

plicable on the

Page 13 of 26



HARERA |
® GURUGRAM Complaint No,394 of 2021

owners and no directions in terms of relief sought can be issued

to the owners It is humbly submitted that the words “such
directions shall be binding on all concerned” cannat be construed

to mean that the directions will be binding on al persons. Such

a construction will not extend the jurisdi

authority beyond the intendment of the 'Act. Moreover,
according to the rule of ¢ """“ eneris”, where
a law lists specific classe ind then refers
to them in general/tiie*géneral staterfents only apply to the
same kind of pgrsons scifieally isted.

The Hon'ble § Justries Limited vs

Collector of Cust ing observations

with regard to tf

“The rule is applicable when particular words pertaining to a
class, category or genus are followed by gene rds. In such
a case the general words are construed as limited to things of
the same kind as those specified. The rule reflects an attempt to
reconcile incompatibility between the specific and general
words in view of the other rules of interpretation that all words
in a statute are given effect if possible, that a statute is to be
construed as a whole and that no words in a statute are
presumed to be superfluous.”

Therefore, the words “on all concerned” :jed in section 37
cannot be taken to mean any and every person but the persons
subject to the jurisdiction of the Id. authori
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Accordingly, the provisions of Real Estate tRegulaﬂan and

Development) Act, 2016 are not applicable tg the respondent
no.2, 4 and 5 for this particular project.

xii. Itis humbly submitted before the ld. authority that the owners

. |
are not parties to the commercial premises buyer’s agreement

entered between the respondent no.1 and ';hI complainant.

|
Therefore, the complaifit:is-liable to be dismissed at the
threshold qua the ownérsion the ground tha the grievance

being “purel jp {ta - sontractial “agreement” between

complainan e rest of the
responden : Ttract executed
between the nant.

xiii. That there is nowprivity“olcontractyos ercial relation
between the complainantana-tne s no consideration

complainant to
the owners ement executed
s. Moreover, the
j unit in the said

 does not belong

to the owner. It is the respondent no.1 has allotted the

between the complainant and the owne
owner are not the entities who have allo

project to the complainant as the said proj

units to the complainant and the project pa cularly belong to

the respondent no.1l. Furthermore, a bJrl perusal of the
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Complaint Hu
documents, including the present complaint, srul
fact that the contract was between the r:um_ﬁdz
respondent no.1 and the grievance of the comp
against the respondent No.1. The owners have

|
in what seems to be an issue between the respor

the complainant.

‘owne
| IE i I
MITeL 5= L0 i“; E'.' JLL L
(i

with the responde
Instead, the ers, s

cumplainantﬁl any
has any agre@lﬁtj’%

. That in the case of Kapilaben & Ors. Versus

th 1

Jayantilal Sheth Through POA Gopalbhai Madh

pstantiates the
inant and the
lainant is also
no role to play

ndent no.1 and

o .«'*"'“.. the %mnplainant had
i 3 |k
ly assurances

at the time of

there is no

sen the owner

Act.

the owners nor

Ashok Kumar

usudan Patel &

Ors. (CIVIL APPEAL NOS. 17683-86 OF 2014), the Hon’ble Apex
Court has held specific performance cannot anted against
a party who is not a party to a contract basis the doctrine of
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privity of contract. The relevant paragraph.ir are reiterated

below for easy of reference:

“7. Upon considering the facts and circumstances of the present
case, it is evident that there is no privity of contract between the
Appellants and Respondent Nos. 1. Respondent Nos. 1 were not
party to the 1986 agreement. Vice versa, the Appe llants were
not party to the 1987 agreements, though whether or not they
had knowledge of the same is disputed. Hence Respandent Nos.
1 cannot seek specific performance of the 1986 agreement, or
for that matter, the 1987 ~agreements, against  the
Appellants,.....

and the owners.

unaware of any

pondent no.1

action of the

al of the complaint

reveals that no specific dlléFation or averments have been

made again lR:l he ers deserves

to be delet@{&%@ﬁ%}\[\/‘

xviii. That there is no real cause of action that has either been
pleaded or exists as against the owners. Further, the
complainants has no locus standi to file the present complaint
against the owners. The present complaint is filed with an

ulterior motive to unnecessarily drag thF owners into
|

| Page 17 of 26
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frivolous litigation without any basis or cause of

is abundantly clear that the complainant is mere

process of law as the complaint is based on illu

action. |
i

xix. That the said buyer's agreement has been exec
|

the complainant and the respondent no.l.

complainant. He

TrR

2?.07.2004@ W@F@ AMsf

area allocation in the said complex. Itis also

cannot be i

 That In

collaboration agreement that both the parti

action. That it
ly abusing the

sory cause of

uted between
Thus, the
said buyer’s

es of the said

s are liable to
n absence of

ement on the

dentno.2,4 &5

ght by the

complainants

ment dated
ve built-up
ed in the said

re entitled to

enter into any agreement/ arrangement with any

prospective buyer qua their respective shares and to receive

the booking/ sale amount thereof.
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xxi. Thatin term of clause 24 of the collaboration agreement dated

27.07.2004 the respondents were to earmai' / allocate the
respective area allocation on tentative building plans,
however, after completion of the said cumnﬁe ial complex,
the respondent no.l without keeping tl!le rest of the

respondents informed sold maximum are out of its

commercial premises o eement in the:r respective
names thereof. /Thé actum of this omm'r:rcial premises
buyer's agr -' _* ratelyD suppressed by the

mu‘q—cl —:mﬁ
o rest Fndents are not

aware nftd;ii ails of thé transactic Yy at have already

xxii. It is submitted .1 has neither

approach new list of buyers to
them there ARE un n terms of the
cnllaburaﬁ@@ﬁt’ @{%AMI} essary POA,

agreements etc.

xxiii. It is pertinent to point that very dubiuusly‘ on a previous
occasion, respondent no.1 has approached aj: requested the
owners to execute a power of attorney for only 11 units for

execution of sale deed(s) in the favour of the l‘r!s pective buyer

| Page 19 of 26
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HARERA

and the said request was immediately acted upon by the

owners and a POA was executed in favour of re pondent no.1.

Thereafter, neither the respondent no.1 has a

roached, nor

the complainant/ buyer has approached the:n ers voicing

out any grievance whatsoever.
|

xxiv. It is submitted at the cost uf repetitinn that the owners have

XXV.

tion of ﬁalef Vi L
hate in the said land by issuing

ndent ntTl provided that

qua the o A

the details is made

o Tﬂ mplainant has

s or the ones

. d cir Tstanr:es of the

e complainant

aseless, false,

unwarrant@ U%@ﬁﬁkﬂm g extraneous

and irrelevant having regard to the facts and

of the matter under reference and that
each and every one of them, save and excep
been specifically admitted in the reply on m

herein under.

mrmmstances
wners denies

ose that have

rits to be found
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xxvi. Itis submitted that the owners were always rTady and willing
lig

to perform their part of the contractual obligation with the
respondent no. 1 and have never refused tu'!rsi n any POA or
allocate any share in terms of clause 24 of l:? collaboration
agreement signed between the respundent 0. 1 and the

owners. It is submitted that a remedy 11‘ any that the

e developeri.e. {Efpundent no.1

5" Neither thj developer i.e.
ers for any
ment nor has
ining to any

yance deed.

XXVil. nt complaint,

complainant

: made in the complaint
are mainly ¢on 1 alone.

xxviii. That despi@i}ﬁl{l—#@ %ﬁ(M .1 has never

approached the answering respondents for carrying forward

the compliances under the collaboration agreement, the

owners undertake to execute all documents, agreements and

assurances as may be necessary and requisite to be extended

to the respondent no. 1 to the extent of their demarcated

| Page 21 of 26
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Estate Regulato 0 ty ] all be rJtire Gurugram
District for all p ' u gram. In the

HARERA |
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share in respect of the property or purchasé of the property

allocable to the owners. |

Copies of all the relevant documents have been ﬂléd and placed on

the record. Their authenticity is not in dispute. Hence, the

complaint can be decided based on these undisp‘P d documents

and submission made by the parties. '
urisdiction of-

-ln'
jﬂ- said objection
it h territorial as

12.2017 issued

by Town and Country P he jurisdiction of Real

present case, the m
area of Gurugra

territorial jurisdiction to deal with the present cuT

has complete
laint.
E. 1l Subject matter jurisdiction

The authority has complete jurisdiction to decicre the complaint

regarding non-compliance of obligations by the promoter as per
|

the provisions of section 11(4)f) & 17(1) of the Act of 2016 leaving

‘ Page 22 of 26
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aside compensation which is to be decided by -fhe adjudicating

officer if pursued by the complainant at a later stag:e.
|

Findings on the relief sought by the mmplalnmit.
|

Relief sought by the complainant: The cnmplalﬁant has sought
following relief(s):

|
i. The respondents be directed to complete ti'lTI hE:ecutinn and

registration of the con ..f‘ ce Ts p No. FF-04

 be borne by the

eyance deed.

eement) provides

‘teprodticed below:

“34 CONVEYANCE OF

HARERA

“That er uisite permissio. nctions
e said

prem: i'e of the

cnnsideraﬁan mnney and reg:sm:rfﬂn charges for
execution and registration of sale deed in favour of the
allottee, and other dues, if any, having been recefved) the
developers shall complete the sale and effect the
Conveyance of the said premises to the Allotte¢ in such
manner as may be permissible, at the expense of the
Allottee and on the terms and conditians of this
Agreement except those omitted by the lopers as
unnecessary and the terms and candr'u'ois. if any,
imposed by the authorities in this behalf, in ac

i Page 23 of 26
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r
|

with the provisions of Haryana Ownership Act, 1983 and

other applicable laws.” |
|

The authority has gone through the cunveyan;:ce clause of the

agreement and observe that the conveyance has '.I‘.:een subjected to

all kinds of terms and conditions of this agﬁe

ment and the

complainant not being in default under any provisions of this
|

agreement and compliance with all provisions, formalities and

documentation as prescribed

OV -t_-T: promoters.
;E -?u:r"i;‘
In the present complaint, '“‘ “

execution of conveyance deed"Sec.

under.

plainant is seeking relief of

7(1) & proviso reads as

local a‘m-vs Pravfded r.han in the absence of aﬁy local law,
conveyance deed in favour of the allo zt or the

association of the allottees or the campete
as the case may be, under this section shn_
out by the promoter within three months fro
issue of occupancy certificate.

uthority,
carried
date of
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|

BBA has been signed inter se between the buyers ‘and the builder

on 31.10.2006. There is no point of controversy w.r.t. any issue

involved in the matter, for example, payment and timeline for
I

taking over/handing over of possession. Only pui nt at issue is

getting done the conveyance deed by the respundent no. 1 in favour

of the complainant/ allotee. Only hitch in this copt ext is that the

| ay give GPA to
deed (all the
collaboration
e been made.)
here is no hitch
v in this context,

to complete all

the formalities w.r.t. cOlab

month is given e respond
conveyance deeHAn
compliance repu@hij R@ @M

Directions of the authority

ereafter one more
and execute

as and submit a

ity.

Hence, the authority hereby passes this order land issues the
following directions under section 37 of the | Act to ensure
compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

| Page 25 of 26




HARERA |

® GURUGRAM Complaint N0.394 of 2021

necessary formalities as to collaboration a

31. Complaint stands disposed of.
32. File be consigned to registry.

jurugram

HARERA
GURUGRAM
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