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BEFORE RAIENDER KUMAR, ADIUDICATING OFFICER,

HARYANA REAI ESTATE REGULATORY AUTHORITY

GURUGRAM

Complaint no. : rdSo of ZotB

Date of decision t 12.1O.2021

SEEMA KAPOOR

R/o : F-6/26,
Krishna Nagar,

New Delhi

Complainant

Versus

IMPERIA WISHFIELD PVT. LI'D.

A-25, Mohan Co-operative

lndustrial Estate, Mathura Road,

New Delhi

Respondent

APPEARANCE:

For Complainant: Mr, Parikshit Kumar Advocate

For Respondent: Mr. Rahul Pandey Advocate
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1. This is a complaint filed by Ms, Seema Kappor falso called as

buyer) under section lJ:L of The Real Estate (Regulatiotr and

Development) Act, 2A1.6 (in short, the Act) read with rule 29

of The Haryana Real lir;tate fRegulation and Development)

Rules,Z017 (in rshort,

respon dent/de', eloper'.

the Rules) against

As per complainant, ,0n 26.07.2012, she booked a strrdio

apartment in respondr:nt's project Esfera Elvedor, sittrated

at sector-37 C, Gurugr;lm and made payment of Rs 2,50,000

as booking anrount, The respondent issued a confirmation

letter dated 19.03.2013 wherein the allotted unit was

mentioned as unit no. 3_ S1"9. The respondent unilaterally

changed the unit to 3 _ A19 vide allotment letter dated

72.17,2073.. A buyer's agreement dated 31.01.20L4, was

executed between parties for unit No. 3 - A19 in Tor4uer Evita,

aclmeasuring 436 sq, ft. for a total consideration of

Rs 33,95,965 including BSP, PLC, EDC and etc.

As per Clause 11 (aJ of buyer's agreement, respondent had

agreed to deliver the possession of the unit within 60 months

from the date of exracution of buyer's agreement The

respondent failed .to complete the construction work altd

consequently failed to deliver the same till date'

4. As per the payment plan opted by the complainant, she ntade'

timely payment of R,s 29,92,5A61- i.e BB o/o of entire sale

agreed consideration along with miscellaneous and
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additional charges etc, but to her utter dismay, the

possession of the apartment has not been offered as agreed

in buyer's agreement.

5. Even after the receipl. of BB o/o of total consideration, the

construction remained halted for a period of 2 years and

when she (complainant) enquired about the progress of

construction work, she carne to know that the responclent

does not havn requisite sanctions or approvals from

concerned authorities. T'he DTCP license was issued in favour

of Prime lT Solutions Pvt. Ltd and not in favour of respondent

and even the said licerrse expired on 11.05.2016 i.e. prior to

Complainr Uo f d5O of 2018

6.

receipt of last payment..

There is no developrnnent in the project. Construction

activities have been stopped since 2016, Even after expiry of

6 years from the date of booking, till date neither the license

no. 47 of 20LZ has been transferred in the name of

respondent nor the same has been renewed. The

construction work is nLowhere near completion and only

rudimentary structure of one out of the several buildings has

been erected on the project land. Complainant even

approached respondent for refund of her money, but

respondent refused to entertain any request for refund'

Contending that thr: respondent has breaclred the

fundametrtal term of the contract, by inordinately delaying
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the delivery of the po:ssession, the booking of the unit was

made in the year 201',2 and till date the project is nowhere

near completion, the cornplainant has sought refund of errtire

amount of Rs 29,92,506 paid by her till now, along with

interest @ 18 o/o p.a. or at such rates as may be prescribed.

B. The particulars of the project, in tabular form are reproduced

as under:

Complaint tlo f 65O of 2018
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S.No. Heads Information

PROJECT DETAILS

l

l

I

I
I

I

1. Project name and location " Esfera Elevador",

Sector 37 C, Gurugram,

2. Project area 2.00 acres

3. Nature of the project Commercial

4. DTCP license no. and validitY

status

47 of 2012 dated 12.05.2012

valid upto 11.05.201,6

@ rrot I'egistered i wot registered
ll

UNIT DETAITS

1.
i

?

'
a
J.

Unit no. No 3 - A19 [as per builder

buyer agreementJ

Unit measuring

bri" or noolilng

435 sq. ft.

i,o,,oz.zotz

4. Date of Buyer's Agreement 3r.01.201.4

5.
I

l
I

I

As per the Claus'e 1L [a) of

buyer's agreement,

31.01.2019
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10. The case of respondent as set out in the written repllr filed by

it is that it [responclernt) had intended to complete the

constructi on of the subject flat till 18.03.2 0 1"8. Civi I structLrre of

the tower in which the subject unit is located , has been

completed and only intr:rnal and external finishing work is

remaining. The respondent is willing to complete the

construction work within six to nine months i.e. by f une 2A22.

The delay in handing over the possession has occurre.d due to
+

certain force majeure circumstances, which includer sudden

outbreak of Covid 19. Ilven the Supreme Court banned the

construction activities rride its order dated November 2019

which was lifted complertely only on 14th February 2020'

J,q-
l.t .
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respondent had agreed to

deliver the posserssion of the

unit within 50 mronths from

the date of execution of

buyer's agreement

D.lr), * h*rdi;if "*. "f
possession till dater

ENT DETAIT,S

(Calculated from the dated o

agreement)

years L0 months

7.

-8.
Rs 33,95,965

Amount paid by the

complainant

Rs 29,92,506

9. Payment Plan Construction Linked Plan

l> -lt - )-l
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1,l".The construction activiity was hit by the national lockdown

which was imposed by the government of India on 24rtl March

2020 due to pandemic (lovid -1,9 and the same affected the

construction activity. lvloreover, every year durrng winters

NGT imposed stay on the construction activities, due to serious

air pollution. The real estate sector has remained worstaffected

by demonetisation as rnost of the transactions take place in

cash. Further, the construction activity was directly affected by

shortage of water, Hon'ble Punjab ancl Haryana High Court vide

order dated 16.07.20L2 in CWP No. 20032 of 2009 directed to

use only treated waterr from available sewerage treatment

plants, accordingly orrly 10-15 0/o of

available at construrction sites.

1,2.It (respondent) averrecl further that as per the Collaboration

agreement dated 06.t2.',21J1,2, entered between respondent and

M/s Prime IT Solutions Pvt. Ltd., the respondent is legally

entitled to undertake r:onstruction and development of the

project. Even before the said date of Collaboration Agreenrent,

both the companies were u,nder the same management ancl

directors. The building plans of the project under the license

No, 47 of 2012 was approved on 25.06,2013' the respondent

has become an absolute owner of License land under license No.

47 of 2012 in terms of compromise dated L2.0L.20t6' the

respondent averred tlhat it is ready to compensate the

complainant for delay in handing over possession as per

ired quantity was
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applicable rules. Contending all this, respondent requested for

LZ-LS months time to complete the project and prayed for

dismissal of complaint.

13.1 have heard learned counsels for parties and perused the

record.

L4,Respondent has referred various orders passed by Htln'ble

Supreme Court and High Court of Punjab and Haryana, which

allegedly affected the r:onstruction activities and orders of

National Green Tribunal stopping construction work,

respectively. Copy of n0 such order has been placed on record.

Learned counsel for cotrrplainants disputed *Yf ru.f, orders'

Moreover, it is not clear as till when construction activities

remained stopped due t-o said orders'

L5. It's not denied rhat respondent got DTCP license in 20L2 and

the same has expired irr the year 20t6. Respondent has not

placed any document on record to establish that the licerrse has

been renewed antl it l'ras a valid license to carry out the

construction work. Thr: delay cannot be iustified on such bald

claims, without substantiating the same through evidence

16.As far as demonetization of some currency notes is concerned,

same affected the construction work very l'emotely. There was

no restriction on electrr:nic payments. Most of people in India

have opened bank accounts.

L7.When a buyer has macler payment of almost 85 o/o of total sale

consideration of unit, same was well withirr his/her right to

PageT ofB
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claim possession of his/he:r dream unit in time. Same cannot be

made to wait indefinitely. The respondent has filed affidavit of

Sh. fay Kumar, ,troject n'lanager, wherein it has been clearly

stated that 42 o/o - 45 0/o of work is complete and it will take 12

to 18 months to compl,:te remaining construction. It is'arn

admitted fact that projectT'unit is not complete even till today.

Respondent has thus failed to complete construction of project/

unitallotted to complainerrrt, in agreed period.

18. Considering facts staterdl above, complaint in hands is

accordingly allcwed and respondent is directed to refund

entire amount paid by complainant i.e. Rs 29,92,506 within

90 days from today, wittr Interest @ 9.3 o/o p.a. from the date

of each payment, till realis;ation of amount. A cost of Rs 1 lac

is also imposed upon respondent, to be paid to complainant.

12,.10.2a2,1

(RAIENDE* t?k*r
Adiudicating Officer

Haryana tl.eal Estate Regulatory Authority

Complaint wo f 6So of 2018

Gurugram
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