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ORDER

1. This is a r:omplaint filted by Sh. Ashish Garg (also callecl as

buyer) under section,3l of rhe Real Estate (Regulation ancl

DevelopmentJ Act, 20|16 (in short, the Act of za16) read with

rule 29 of The Haryana Real Estate fRegulation and

Development) Rules,ll017 (in short, the Rules) against

respondent/developer.

2. As per cornplainant, on 03.09.2012, he booked a commercial

retail unit in respondent's project Esfera Elvedor, situated at

sector-37 C, Gurugram and made payment of Rs 2,60,0t10 as

booking amount. The respondent issuecl welcome Ietter

dated 22.09.2012. [lnit no. R -048 admeasuring 315 sq. ft, in

Tower Rutrix in said project Esfera Elvedor was allotted to

him vide letter dated 30.04.2013. The respondent by issuing

Provisional Allotment letter^ dated 1l.ar.zal6 unilateraily

changed the project and informed that unit No. R_ 048 in

Tower Rubix has been allotted to him (cornplainant) in its

(respondent'sJ another project named 37th Avenue for a

total consicleration of Fis 31,92,914.

3. The respondent vide lr:tter dated 1,1,,01,.2016 sent copy of a

buyer's agreement followed by MoU dated 19.AL201.6,

comprising unilateral clauses. Accordingly, complainant vide

Ietter dated 20.0L2A16 returned the copy of builder buyer's

agreement and MoU and requested for alteration and

modification in the saidl MoU.
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4. Despite providing revised builder buyers agreement,

respondent issued another provisional allotment letter datccj

73.09.2076 and allotted unit G-72. The respondent through

letters dated 0+.rc.2016 and 09.03.201,T again sent MoLJ

without making any changes . Instead of rectifying MoLI the

respondent, continued to raise fresh demand arrd changecl

the payment plan, without his (complainant's) consent ,

5. The responderLt doers not possess requisite sanctions

f approvals for construction of the project. The DTCP license

bearirrg No. 57 of 2912 was issued in favour of prime 'l'inre

solutions Pvt. Ltd and till date has not been transferred in

favour of respondent and even said license has expired otr

16.u5.201[].

As per the payment plan opted by the complainant, he nrade

timely payntent of Rs 9,40,373. Even after the receipt of the

said amount, the construction remained halted for a periocl

of 2 years and when he (complainant) visited the site in

August 201.8, he found that no construction activity was

going on.

There is no developn:rent in the project and construction

activities have heen stopped since 2076. Even after expiry of

6 years from the. date of booking, neither license no. 51" of

2A12 has been transferred in the name of respondent nor the

same has been renewed. The construction work is nowhere

6.

7.
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near comtrlletion and only rudimentary structure of one out

of tlre several buildings has been erected on the project land.

He (complainant) approached the respondent for refund of

his money, but latter refused to entertain his request for

refund.

B. contending that the respondent rras breached ther

fundamental term of the contract, by inordinately delaying

the delivery of the pos;session, and by unirateraily changing

the unit and payment plan of complainant, trre complainant

has sought. refund of entire amount of Rs 9,40,373 paicl by

lrirn till now, alr.ng witlh interest @ lB o/o p.a. or at such rates

as may be prescribed.

9. The particulars of the project, in tabular form are reproducecl

as under:

S.No. He:rds Information

PROJECT DETATIS

t. Project name and location

l

" 37th Avenue in Esfera

Elevador, Sector 37 C,

Gurugram,

2. Pro ject area 4.00 acres

3. Nature ofthe project Commercial

4. DTCP license no, and validity

statu s

51 of 2012 dated

L7.05.2012 valid upto

16.05.2018
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5. RERA Registered f no

registered

Not registered

UNIT DETAITS

L. Unit no. [originally allotted] R_ O4B

2.

3.

4.

New unit no G-72

315 sq. ft.

43.09.20t2

Unit measuring

Date of Booking;

5. Date of Buyer's Agreement Not executed,

PAYMENT DETAITS

6. Totial sale consi rleration Rs 31,92,914

7. Anrount paid by the

corn pla inant

Rs 9,40,373

8. Payment Plan Construction Linked

Plan

9, The case of'respondenl. as set out in the written reply filed by

it is that it (respondent) had allotted shop no. G-72 to the

complainant in Tower'37th Avenue in project Elevador Retail

vidc allotment letter dated 3A.A4.2013. As per clause 11 [a)

of agreement it is duly agreed by complainant, that the

possession of said uniti will be delivered within 60 months

from the date of etrecution of buyer's agreement. lt

(respondent) intended to complete the construction of the

subject unit on time. Even civil structure of the tower in
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which the subject unit is located , has been completec ancl

only internal and external finishing work is remaining, 'l.lre

delay in handing over the possession has occurretl due tcr

certain force majeure circumstances, which include sudden

outbreak of covid 19. 'rhe Suprenre court of India banned

construction activities vide its order dated November 2019,

which was lifted cornpletely only on 14rh February 2020.

10. The construction activity was hit by the national Iockdown

which was imposed by the government of Inclia onz4ttlMarch

202a, due to pandemic covid -19 and the same affectecl

construction activity. Ir4oreover, every year during winters,

NGT impose stay on construction activities due to serious air

pollution. 'l'he real estate sector remained worst affecterl by

demonetisatior-r as most of the transactions take place in cash,

Further, the construction activity was clirectly affected by

shortage of water, Hon'lble punjab and Haryana High court in

cwP No. 2t)032 of z00g directecl o, 16.a7.2012 to use only

treated water from a'n,ailable sewerage treatment plants.

Accordingly', only 10-15 o/o of required quantity of water was

available at construction sites.

11. Moreover, as per collaboration agreement dated 06.7z.zalz,

entered between it (res;:ondent) and M/s prime IT Solutions

Pvt. Ltd., the respondent became legally entitred to undertake

construction and development of tlre project. Before saicl
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date of collaboration Agreement, both the companies wer.e

under the same management and directors. The buircring

plan of the project under the license No. 47 of Z0lZ was

approved on 25,06.21)L3. The respondent has become eln

absolute owner of License land under license No. 47 of 2ar2

in terms of compromise dated lZ.}l.ZArc. As pet-

respondent, it is ready to conrpensate the complainant for-

delay in handing over possession, as per applicable rules,

1,2, Contending all this, rerspondent requested for 12-15 months

time to complete the project and prayed for disntissal of

complaint.

13. I have heard learned counsels for parties and perr.rsed the

record.

L4. There is no denial that no buyer's agreement was executed

between parties. In the absence of which_,there was no

written contract between them. Its not plea of anyone that

parties had agreed on verbal terms. Further, fl'om evidence

of complainant it is est;ablished that respondent changed unit

offered to complainant at its wish i.e. without consent of

complainant. All this is not acceptable to complainant.

Respondent did not cleny that it received payment of Rs

9,40,373 as claimed by complainant.

15. It is claimed that respondent got DTCP license in 201,2 and

same has erxpired in the year 2076. The respondent did not
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file any docunrent on record to establish that said license Iras

been renewed or it has a varid ricense to carry out

constrtrction wc rk now.

16' ln circumstances as sr.ated above, the responclent was cl,ty

bound to refund amount to comprainant, when demandecr by

latter, whir:h it failed to do without reasonable excuse.

17.The complaint in hands is thus allowed and respondent is

directed to refund tlre amount received from the complainant
i.e. Rs 9,40,373 /- to the latter, withi, 90 days from crate of this
order, along wil.h interest @ 9,30o/o p.a. from the clate of each

payment, t.ill its realisation. A cost of litigation etc, Rs

1,00,000 is imposed upon respondent to be paicl to
complainant.

File be consignerl to the Registry.

28.10.202r

(RATENDn* *r\,!*i
Adiudicating Officer

Haryana Real Estate Regulatory Authority

Gurugram
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