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APPEARANCE:

For Complainant:

For Respondent:

BEFORE RAIENDER KUIMAR, ADIUDICATING OFFICER,

HARYANA REAI ESTATE REGULATORY AUTHORITY

GURUGRAM

Complaint no. : 153 of ZOZO

Date of decision t 29.1-O.ZOZI

SHARAT AGGARWAL

R/O : D-i03,
Unesco Apartment,
Patparganj,

New Delhi-7L0092

Complainant

Versus

IREO GRACE REALTECH PVT. LTD.

ADDRESS : 30 4, Kanchan House,

Karam prrra, Commercial Complex,

New Delhi.

Respondent

Ms. Shriya Takkar -Advocate

Mr. M.K. Dang -Advocate
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ORDER

1. This is a r:omplaint f)led by Sharat Agarwal falso callecl as

buyer) under section 31" of The Real Estate (Regulation arrcl

Development) Act, 2A'16 fin short, the Act of 2016J read with

rule 29 of The Haryana Real Estate (Regulation and

Development) Rules,iZ017 (in slrort, tlre Rules) against

responden t/deleloper'.

2. As per complainant, in March 2073,he submitted 'expres-sittn

of interest' for purchase of a 3BHK apartment in

respondent's project I'he Corridor, situated at sector-67 A,

Gurugram. He made payment of Rs 9,60,000 on 04.05.2013.

Aftcr submission of said expression of interest, he was asked

to sign a booking application form. The terms and conditions

of said booking application form were arbitrary, unfair,

Lrnreasonable, and one-sided due to which he did not sign

said booking application form. The respondent vide letter

dated 22.03.2014 sent copies of buyer's agreenrent

withdrawirrg earlier set of buyer's agreement sent by

respondent vide letter dated 24.1,2.2013 and requestecl hinr

(complainant) to sign and return the same.

3. He (complainant) refursed to execute said buyer's agreement

upon which representatives of respondent assnred that the

objectionable clauses in buyer's agreement would ber

rnodified or deleted and requested complainant to rnake

further pilyments. Eielieving the said assurances of
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rep;esentatives of respondent, he paid Rs 92,92,294 as per

demands raised b), respondent, out of total sale

consideral.i on or' Rs 2,"_12,52,028.7 4.

Despite rrarious reqluests respondent failed to nrake

necessary changes in the buyer's agreement and kept

delaying the matter on one pretext or the other. The

complainant did not sign said agreement and requestecl for.

cancellation of expres;sion of interest and to refund of his

money.

The respondent instead of refunding the money kept raising

demands for further payment, The respondent even sent

notice of possession dated M.A6.2019 in respect of unit no.

CD-B bA2-202, tower Bl and raised demand of Rs

2,71,88,80 4 including irnterest of Rs 7,71,49,971..

The complainant met representatives of respondent affer

receiving said notice of possession and requested for refund

of his amount. As he dlid not receive any refund, again vide

email dated 27.71,.2AI9, he requested for refund of his

money, followed by reminder email dated 28.12.2079.

7. In this way, the respondent has committed gross violation of

the provisions of the Act of 2016, and hence conrplainant is

forced to file present complaint, seeking refund of entire

amount of Rs 92,92,294 /- along with interest at prescribed
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rate, Rs 5,00,000 for loss of opportunity, Rs 5,00,000 for

mental agony and Rs 1,00,000 as cost of litigation.

B. The particulars of the project, in tabular form are reproduced

as t,nder:

S.No,.i Heads ffi
PKUTtrC'r' D['I'qILS

1. I Project name and Io ation 
1"TheCorridor,I situated at sector-67 A
I

l Gurugram

2. Froject area 37.5125 acres

3. Nature of the project

l

Residential Group

Housing Colony

4. DTCP license rro and

status

validity 05 of2013 dated

21.02,2013 valid up to

20.02,2021

5. Nanre of licensee Mfs Precision realtors Pvt

Lrd.

6. RERA Registered/ no

regi stered

Registered

UNIT
I

DETAILS

1. Unit no. cD-81,-02-202

2. Unit measuring 1892.09 sq. ft.

3, Date of Expressio,n of interest March 2013

4. Date of Booking Application

form

Not signed

5. Date of Buyer's agreement Not executed
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PAYMENT DETAITS

6. Total sale consi:deration Rs 2,L2,52,028.74.

7. Amount paid b,y the

complainant

Rs92,92,294 /-

The respondent contr:sted the complaint by filing a reply

dated L3.03.2020. The respondent has raised preliminary

objection regarding the maintainability of present complaint.

It is contended thilt the application fbr provisional

registration was signed between complainant and

respondent, prior to enactment of Act of 2016 and hence

provisions laid down in the Act cannot be appliecl

retrospectively.

It is further clairned that cornplainarrt had agreed to be bountl by.

the terms and conditions of application for provisional

registration. of residential apartrnent. As per clause 'd' of sard

application. the cc,mplainant was to execute all

documents/agreements and to pay all charges. The copies of

booking application forrn rvere sent to cornplainant vide letter

dated 26.06.201 3 and I 8. 10.20 l 3 but complairrant refused to sign

and return the sanre.

l0.The respondenf, based upon application for provisional

registration issued allotment offer letter dated 07.08.2013 ancl

allotted unit no. CD-B l-02-202 with tentative supet area of

8.

9.
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1892.09 rq. ft. Three copies of apartrnent buyer's agreemenf u,ere

also sent to complainant vide letters dated lr.r2.20I3 ancl

22.43.2014. but cornplairrant failed to execute the same desprte

reminders dated 28.05.:1014 and 17.07.2014

I l. The complainart had made part payrnent f Rs 92"92.294l- onlv

after being aware of the ter:ns and conditions of bookirrg

application form and apartment buyer's agreenrent as these

documents were sent tr: hirn vide letter dated 26.05.2013 ancl

22.03.2014 respectively. No ob.lections were raisect b1

complainant at the time of issuance of booking applicatiorr forrn

and buyer'si agreement.

12. Further. it (respondent) had raised various demands for paynrents

as per payrnent plan but complainant failed to rnake pay,rnents.

Moreover, the construcrtion work of the tower in which unit ol'

complainant is situated, has already been conrpleted and

occupation certificate ficr the same has also beerr received on

31.05.2019. Despite various defaults on the part of cornplainant.

the respondent offered prrssession vide notice of possession dated

14.06.24l9 The complainant is bound to make paynrent of Rs

2,71,88"804 and to complete docurnentation formalities.

13.The responrlent deniecl that aftel receipt of notice of possession.

complainant met its representatives for refund of his ltlolle\.

Accordirrg to it. there viere neither any l'equests for refund bv

{rl.-
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complainant nor he could have rnade so. after completio, of
construction work and after notice of possession.

l4.contending all this, respondent prayecl for dismissal of
cornplaint.

15. I have heard learned c.unsels for parties and have perusecl the
documents on record.

16.So far as preliminary objection regarding maintainability of
present complaint on the ground as described above, is
concerned, it is not plea of respondent that same hacl

completed the project till the date Act of 2016 came intcr

force. In this w?y, project of respondent, in which
complaina.t applied for a unit can be termed as ,,ongoi,g

project" in view of Ruler 2 (l) [o)of Rules,Z0 1.7. According to
proviso added to Section 3 (1, of the Act,

respondent/promoter was duty bound to apply for
registration of this projr:ct within three months fiom the date

of commencement of said Act. provisions of this Act are

squarely applicable in this case. I do not find any substance in

preliminary objection raised by the respondent.

17.clause 7.5 of Annexure l\ with Rules 2017 prescribes that the

allottees shall have the right to cancel/withdraw his

allotment in the project-. According to it, where the allottee

proposes to cancel/withdraw from tlre project without an1,

fault of the promoter, the promoter herein is entitlecl to
forfeit the booking amount paid for the allotment and

interest component on the delayed payment.
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provision presupposes breach of
agreement/contract by the customer. coming to case in

hands, parties had not reached stage of contract till the:

cornplaina.nt asked fbr refund. As per latter, he refused to sign

draft agreement finding its terms ancl conditions arbitrary

and one-sided. comtrllainant did not sign even booking

application form. s,bmission of Expression of interes i tr
complainant cannot be termed as contract for sale.

19. There is no denial that the complainant paid an amount of

Rs.92,92,294 /-.In the absence of agreement on terms ancl

conditions of sale, this payrnent cannot said as payment of

sale consideration. It vras simply to show seriousness on tlre

part of a custourer. Evern as per respondent, application fiiled

by complainant was to seek provisional registration in

project being deveJloped by itfrespondent). Despite

refunding the amount,, the respondent sent demand Ietters

and notice of possession. As there was no contract between

the parties till the timr:, complainant opted to withdraw his

application for provisional registration. The complainant

could not have been compelled to enter into contract, as was

done by respondent in this case.

20.|n circumstances as clescribed above, in nry opinion, tlre

respondent was not enlLitled to retain the amount, rather was

duty bound to return it to the complainant, when demanded

by latter. 'fhis complaint is thus allowed. Respondent is

directed to refund the amount received from the complainant

i.e. Rs 92,9'2,294 /- to the latter, within 90 days from date of

this order, along with interest @ 9.30o/o p.a. from the date
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when conrplainant as

realisation . A cost of I

upon respondent to be t

29.10.2021

for refund of payment, till its
tion etc, Rs L,00,000 is imposecl

espondent to be pai

File be consigned tc the Registry.

to complainant.

l,\,/
(RAIENDER KUMAR)

Adiudicating Officer

Estate Regulatory Authority
Gurugram
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