HARERA
< GURUGRAM Complaint No. 2392 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2392 0f2019
First date of hearing: 26.11.2019
Date of decision : 08.04.2021

1. Madan Mohan Gahuri

2. Ashma Gahuri

3, Sahil Gahuri

All R/0: - House No- A2 /202, Param Puneet

Apartment, Plot no. 27, Sector-6, Dwarka, Complainants
Delhi-110075 :
#Faarsus

1.M/s BPTP Liraited |
2.M/s Countrywide Promoters Privam Limited

Regd. Office: - M-11, Middle Circle, Connaught

Circus, New Delhi-110001 Respondents
CORAM: _
Dr. K.K. Khandelwal o Chairman
Shri Samir Kumar 0 e 7 B Member
APPEARANCE: 1 (4 & B4 [
Smt. Vridhi Sharma “ Advocate for the complainants
Sh. Venket Rao : Advocate for the respondents
ORDER

1. The present complaint dated 21.06.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
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section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Actor
the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.
Unit and project related details
The particulars of unit details, sale consideration, the amount

paid by the cnmplainari% date proposed handing over the

L _1:.
possession, delay period, il

¥ |
o
T
Ba
4 L

following tabular fo | _
L | ‘f’\

S.No| Heads € 1'-J n rmation
1. |Unitno/ =/ = 11602, 16™ Floor,

1 > i . :._r"' N t{%‘d{:rz'i
2 U ] i

nitrﬁeﬁ%{ng’ kh't% }q
12

: o @‘Q‘ Ti eiguf reply]
| L | £

4. Date of e 012013
agreement REV [As per addendum dated

08.10.2013 to buyer's

HARERs
) of complaint]

5. | Paymentplan DI D/  Subvention payment
\ZUNRNU\ I/ plan.
[Page 40 of reply]
6. Total consideration Rs. 1,10,84,084/-

[as per payment plan on
page no. 35 of reply]

7. | Total amount paid by the Rs. 1,03,71,068/-
complainants [as alleged by the
complainants and not
denied by the
respondents]
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Bi

Due date of delivery of
possession as per clause 5.1
read with clause 1.6 of the
apartment buyer agreement.
(Note: - FBA not placed on
record, possession clause taken
from the similar project cases)

(Note: - 42 months from the date
of sanction of the building plan or

execution of agreement,
whichever is later)

02.07.2016

(Due date is calculated
from the date of
execution of agreement
being later)

(Note: - Grace period is
not allowed)

Offer of pussessmn

Not offered

for this tower has not
been received.

Occupation Certificate _

.4 years, 9 months, 6
*days
{O\

% rra” as provided
as under:

-l

Fark Terra

ﬂ;ﬁ'ﬁp Ltd.

Natu;:a qf {.hq P:ﬂeq 7~ 1 rgq_}{iuﬁsing Project

o |

ongoing

Whe‘&ﬂ}mﬂe& guge%-‘a-? E’ungu r'ht}/ l

whole/phase

Registered as | Phase

then phase no.

If developed in phase, | Not Provided

which it is proposed to be
developed, if any

Total no. of phases in | Not Provided
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9, HARERA registration no. | 299 of 2017
10. Registration certificate Date Validity
13.10.2017 | 12.10.2020
11, Area registered 10.23 acres
12. Extension applied on N/A
13. Extension certificate no. | Date Validity
N/A N/A
of the project
1. 5! " 183 of 2008 dated
. | 05.04.2008
= 3 L2
3.
4.
6.
7. rl‘.fheglat IBIE B@Lr';xjsslaa *'ly fk w
as beep 0 from AN
DTCP
Date of commencement of the project
; 7 Date of commencement of | Not Provided
the project
Details of statutory approvals obtained
S.N. Particulars Approval Validity
no and
date
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1. Approved building plan | 21.09.2012 20.09.2017
2. Environment clearance 15.10.2013 | 14.10.2020
3 Occupation certificate Occupation Certificate for
date this Tower has not been
received.

Facts of the complaint

The complainants have suhmitted as under: -

aggrieved by thefz i.lu’reu-pr,{ _;Ep phpt"“‘af the respondents to
F ‘L"" _;:'r 'r =

deliver the flat g]l dﬁte\@gha h;:?faqg'@was done in the year

2012. The t 5ﬁie cunsideraﬁgn of & uhit booked by the

cumplaunanth rﬁals Rs. 1{,;10;84 584_{ aniaut of which the

complainants. h?&gndﬁe the pa],tment ﬂflls. 1,03,71,068/- in

favour of the r}sﬂmdﬁnts after l:al-r.ufg Iuan (payment made by

...-_--L"'-

loan is Rs 84,05 ?Tﬂ-fj‘&wgrq.w}{“ﬁ;:mf ‘Hence being aggrieved
with the con;iu ts, the. complainants had
approached @1 C%n g Q\L ﬁedresml of their
grievances apﬂ*directiqns to _ﬂngspondents to deliver the
immediate and peaceful pﬁsseésfoﬂ of the unit booked along
with delay penalty charges.

That respondent no. 1 is a public limited company having its
office at the abovementioned address. The respondent no.2 is
a sister concern of the respondent no. 1 company both the

companies in collaboration with each other had launched the

below mentioned project. respondent no. 2 is a subsidiary
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company of the respondent no. 1 and for the purpose of
liability, both the companies are jointly and severally liable to
the complainants, There is no difference in both the companies
and if there is any difference the same is only on papers.

That the complainants were approached by the respondent’s
company’s agents and representatives who made tall claims
regarding their project, its viability, various amenities it
promised etc. The cumplainants were lured into by the
respondent’s represenﬂh%apﬁ decided to apply in the
project of the respnndglh:mjespnndenm further claimed
that the project has gonnﬂl:tli’il}‘ poipt with upcoming metro
stations in the ﬁ}cin”ity Tha ?rimg,features as projected by the
respondents grgaf,ﬁ rneterﬂwfde road, h‘ighter:h security, ultra-
modern tmla_!;ng‘m frmhdlyuprale%‘langsga?ed gardens, club
house, etc. " .L"\ ".L l'l B R -
That the comp{ajnanl‘.s were luredv hjf tjl”e abovementioned
features and dectdbdtémkagq gppliﬁtion for the booking in

the project of the res‘P nde‘riﬁ On the applicat:un being made

by the cumplainqnts, d{iﬂe tﬂissudﬂ the confirmation
of unit selected for ailutment.

That the complainants had chosen the subvention plan and in
pursuant to the payment plan, the party herein inter se with
HDFC limited entered into a tripartite agreement dated
25.01.2013 for sanction of loan of Rs. 88,00,000/- against the
allotted flat. Through the tripartite agreement the respondents
herein undertook to pay the monthly EMIs to the bank on

behalf of the complainants up till the date of possession, as the
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10.

11.

payment plan was a subvention plan wherein there would be
no financial burden onto the complainants until possession of
the allotted flat is delivered. The relevant clause from the
tripartite agreement is reproduced herein below for the kind

perusal of this hon’ble authority: -

"3.... The Borrower has informed HDFC of the scheme
of arrangement between the Borrower and the Builder
in terms whereof the Builder hereby assumes the
liability of payments W the loan agreement as

payable by the Borrower to HDFC.

each subsequent dtsb(;b.‘( sement t
By the perusal of above clause
were required to pa ‘thegkbkﬁﬂ'lu;o the bank up till the date
AP TS
of possession i,ei, fﬂﬁg%ﬁ- eI S
J p4 =] N e
That in the tripartite agreement, the pa‘;@;l%grein entered into
the loan agreement ﬂatadDZDE?.ﬂlj for sanction of Rs.
88,00,000/- at the interest of 111.5?5;.,-9?:- annum to the
AT ), | i 11 B =/
complainants '\)Q\c‘l%tb\eﬁ[na? aﬁrjglﬁgp-tfdated 02.02.2013,

| -
amount of Rs. Wé?ﬁqg‘khuﬁr disbursed to the
respondents vide chequ 27 dated 02.02.2013 drawn

- : g
mmorcsank] A TR A

That the camplai_qant:r%dg‘,aluha'jjr p@)gpégts within time as
and when raised. The complainants strictly abided by the

payment plan and never defaulted. The complainants were

intimated by the respondents that if there would be any delay
in making the payment by the complainants, they would have
to bear penal charges to the tune of 18% per annum. Hence the
complainants made sure that the bank disbursed the

payment/instalments on time. It is pertinent to note that the
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bank has till date made disbursement of Rs. 84,05,774/- on
behalf of the complainants to the respondents.

That the respondents by constant reminder through telephone
and by personal visits to execute the buyer’s agreement kept
on dilly dallying the process of execution of the buyer's
agreement. The respondents were keen to take the
instalments without executing the buyer’s agreement. The
respondents finally executed the buyer's agreement on
02.01.2013. The rupan&%nssured to the complainants
to deliver the possesiiggf__ \ e Q‘t.,tfd unit within 42 months
from the date of _;a@uu; ﬂ&ﬁlﬂqu'p@ or execution of flat

F K LAt
buyers’ agre p’"?:h‘g_ gé%@a‘h(\? uses are herein
. gl -

. -'-dq-_x'- ‘1‘,."}{
“Clause The Seller/Gonfirming Par poses to
s ugf ) aﬁmg@ uiﬁwer{s}
within the C "mﬁm t pitrind. TJ‘{FSJI' Confirming
Part}'sh"ﬂﬁ bogd_ tion h)g'?nq_ﬂedi;t grac

;Eﬁ p,[g,; of th saia

Period for m
“Clause 1.6 * itment Fei
subject to, Force Majétire eircumstances, intervention

of statuton orities g ] aseér(s) having
timely &n%‘lgﬁ th allits ablj s:;%:aﬁﬁes or
documentation, ~ as  prescribed Ag::stad by
Seller/Confirming Pdrty, under this Agn ement and
not being in H;ﬁftﬁjnué?a?ﬁ ;&rﬁ’mﬁg’mmana
including but not limited to the timely payment of
instalments of the sale consideration as per the
payment plan opted, Development Charges(DC),
Stamp Duty and other charges, the Seller/ Confirming
Party shall offer the possession of the Unit to the
Purchaser(s) within a period of 42 months from the
date of sanction of the building plan or execution of
Flat Buyer’s Agreement whichever is later.”

13. That the respondents, as per the flat buyer agreement, were

supposed to deliver the possession of the unit by 02.07.2016.

Page B of37
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The respondents having clearly failed in the delivery of the flat
to the complainants within the promised time frame and
therefore they are bound to compensate the complainants
with the delay charges on the money of the complainants from
the due date of possession till the actual date of delivery.

That there has been delay in the delivery of the flat, but the

respondents had never communicated the reasons behind the

o ML
" | o

ct with the complainants. The

delay to the complainants neither, the respondents have never

shared the status of the p
respondents being a dt.:. Jser/promoter of a project the
respondents wq;ef: Mugjll ’ i;_f:_&_:.pu;}rj;dg_ the status update
regarding the,-E:gﬁgpﬁ&é,'tﬁf;.gé";cg:iﬁplginants but to the
dismay of the cor \plainants, the respon ents herein has also
failed to abiéea meliﬁ-régﬁu;{slﬁui?g;. :IdfT
As per the ag_rgjg *-f“l‘l P ,*%a? the authority to
t rate of inter .on the complainants to
&agy@%pgyﬁents whereas, the
respondents were unlfﬂﬁb‘tﬂ_ﬁfﬁi{ a meagre amount in case

the tune of 18% 0

of delayed p _' : if“‘E’ ' _ é*? Sgeisq. ft. of the super
build-up area-of the flat, yraﬁuup-gl__aysgs of the agreement
executed between-the' ﬁai'ﬂef:*e‘pr'es‘ehlfs that the present
agreement is unilateral and arbitrary where the respondents
have an upper hand in the entire transaction. The relevant

clauses have been produced below:

«7 2 However, in the event the purchaser(s) defaults in
making payment of any of the instalment or any other
amount as per the payment plan opted, the
seller/confirming party may at its sole and absolute
discretion, choose to grant time to Purchaser(s) to

Page 9 0f 37

£



HARERA

&2 CURUGRAM Complaint No. 2392 0f 2019

16.

e

18.

rectify such defaults through a notice in writing and
the Purchaser(s) shall be liable to pay the outstanding
dues together with interest 18% p.a. compoun ded
quarterly or at such higher rate as may be mentioned
in the said notice for the period of delay in making the
payments as stipulated in the sai d notice”.

“6.1 Subject to the conditions contained this
Agreement, if the Seller/Confirming Party fails to offer
the possession of the said unit to the Purchaser(s)
within the commitment period and after expiry of
grace period thereof it shall be liahle to pay to the
Purchaser(s) the compensation @Rs. 5/- per sq. ft per
month calculated on super. built-up area of the unit
("Delay Compensation) for eVery month of delay until
the actual date ﬁxe?'_&j- thie Seller /Confirming party to
make offer for possession of the said Unit to the
Purchaser(s)......
AY N

That the above %@w

t"“g‘

\‘a:e unilateral as the

M. 81 =ib %"‘:ﬁ N\
respondents haye only. tried to “éﬁ:‘g's\themselves from
cnrﬁfilﬁing;:;%sx in f‘a.c.-'%:Eé of a delay in

3 | -/g"‘hf. i . "'}]
- : i

completion q{%m p-r’uiici and ﬁ&&hgjjﬂl‘é <

flat to the complainants. The respondents have only tried to

P %l |' i W1 F 3 ¥
: ', N .
considerably lfm’!\t WMI ability and impose unfair and

=

y e
compensating t

possession of the

arbitrary interest on_the compla %ﬂts in order to grab his

hard-earned

That the saigzlgzg@gsb; Eﬁ; ‘@:%;ravention of the

provisions ul;’ﬁie Rﬁ'[(EFQt‘e“_[}lig?l;H Hﬁnd Development)

Act, 2016 wh‘ﬁg as clarified the position that the interest
payable by the promoter in case of default shall be the same as
the interest payable by the allottees in case of any default
made by them.

That the respondents had misused its dominant position
resulting in the mental, physical, and financial harassment to

the complainants. The financial condition of the complainants
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19.

20.

Z1.

22.

has deteriorated since the past few years as the complainants
are required to provide the EMIs to the bank along with
interest and at the same time arrange their accommodation for
staying even after paying huge amount to the respondents.

That the delay in the delivery of the flat is solely due to the
negligence of the respondents. The respondents never
informed the complainants of any force majeure
circumstances which has puidently led to the halt in the
construction. There is: éf&?ﬁgh information in the public

e
% e
o

domain which suggest t 'a.&spﬁndents have deliberately
not completed the’ grasent‘ ﬁﬂdject ;and have hoodwinked the
money paid by the mmplalnants..i ntq sbme other projects of
theirs. - .: { ; L -\

That the pre§m§ mrcumstances af the euﬁnplainants have
constrained him ‘;‘0 file ;he present };omp{lamt as they had
deposited a qOﬂsi‘dg!aﬁle amoguf ﬁ,:;i’ money with the
respondents and' '{m pqgs?sslpn&tgs been granted to the
complainants_ til;rdaﬁe and ﬂ‘ﬂg are _ETaying huge EMIs to the

n tlg,btespoqdent’s project.

That the mmpiamants— had requested the respondents several

bank on acmﬂm;ut'hm estmen

times personally and urally for the redressal of his grievances,
but the respondents had never responded to the requests of
the complainants to complete the construction of the project
and deliver the peaceful possession of the apartment booked.
That in the above-mentioned circumstances, it is just and
necessary that this hon’ble authority be pleased to direct the

respondents to deliver immediate possession of the unit to the

Page 11 of 37
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complainants along with an appropriate compensation at a

prescribed rate of interest for the period of delay, on the
amount already paid by the complainants to the respondents,
from the promised date of delivery of the flat till the actual
delivery of the flat,

C. Relief sought by the complainants:

23. The complainants have sought following relief(s):

(i) Direct the respondents e.dE_]lVEl' immediate possession

R
of the apartment be@g@g T-21-1602 in project terra

located in sector 37- D?;ﬁurugrﬁm Haryana-along with all
the rights, *fnt'érest?w utany delay or default
gt rimresiipqny ety

in terms \ he flat. buye?s agr@enian,t.

(ii) Direct tilngr::j'q;spnndents to make the paj'ment of delayed
pussessiamﬁerges @18% on the gmuu,nt already paid by
the cnmplqm’antél to the‘respondwts, from the promised
date of delivery ﬁfme fIat I:@lthegftual delivery of the flat

to the complainants

24. On the date ﬁﬁe@n&ﬁg&%m’%mlained to the

respundents{prnmuters abntit the quntraveﬂtmn as alleged to
have been cummltted in refatfun to section 11(4} (a) of the Act

to plead guilty or not to plead guilty.
D. Reply by the respondents.

25. That the complainants approached this hon’ble authority for
redressal of their alleged grievances with unclean hands, ie,,
by not disclosing material facts pertaining to the case at hand

and, by distorting and/or misrepresenting the actual factual
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situation with regard to several aspects. The Hon'ble Apex

Court in plethora of decisions has laid down strictly, that a
party approaching the court for any relief, must come with
clean hands without concealment and/or misrepresentation
of material facts, as the same amounts to fraud not only against
the respondents but also against the court and in such
situation, the complainants is liable to be dismissed at the
threshold without any further adjudlcatmn

26, That the complainants a;p che

1'?-: . Z".

‘the respondents through a

broker, namely * mﬁmty‘busi_um club” after conducting due
diligence of the ral‘evant rﬁ’l estate geographical market and
after ascertamfng the finénclal viahllity of the same. It is
further submittéq ‘that cumplainpnts are ;n,jinvestur and had
booked the unit ip questinnﬂ;o ﬁeiigamful ';erurns by selling
the same in thg a{:em marl-cpt huww:e"r *dﬂe to the ongoing
slumps in the rqaf esQEe market, the ;;Qn}plainants have filed
the present purpn:téd ge@?knditts “to wriggle out of the
agreement. AT s

27. That the cnmﬁla@ants faks@f #ateé tﬁattﬁ? timely payments
were made by the complainants as and when demanded by
respondent no:1, however, as-detailed in the reply to list of
dates, it is submitted that the complainants made several
defaults in making timely payments as a result thereof,
respondents no. 1 had to issue reminder letters for payment of
the outstanding amounts.

28. That the complainants had concealed the fact that he himself

committed defaults in making timely payments of various

Page 13 of 37
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instalments within the stipulated time despite having clearly

agreed that timely payment is the essence of the agreement
between the parties. The relevant clauses are reproduced
below: - [Clauses taken from reply as the flat buyer's
agreement is not record in the file]

“Timely payment of instalments as per the payment
plan shall be the essence of this transaction. It shall be
incumbent on the applicant(s) to comply with the
terms of payment and ather terms and conditions of
allotment. The nppf cant m&nawfedges failure to

and abngatmns to the
me consequently

t(s) ﬁuﬁs to

:-u,
s an ions and the
ch actios Il amount to a

voluntary, canseia tentional waiver and

relinquishment o, all 5 its and _gnwi'e es of these
Terms and Con S ana reement
andm d’ A on' &!amdm
termmqunfcnnce htfnn n

a ar.ment ﬂnd the

Applicant(s uﬂd{ﬁtﬁi pLio {aa t:iam ny cease
to have- anyJ Eka‘bgin&i'e hatsoever in the
unit and shall also be liable to fmfefture of earnest
money deposit, non-refundable amounts in terms of
clause E herein below.”

“7.1 The timely payment of each instalment of the
Total sale Consideration i.e, COP and other charges as
stated herein is the essence of this
transaction/Agreement. In case the Purchase(s)
neglects, omits, ignores, defaults, delays or. fails, for any
reason whatsoever, to pay in time any of the
instalments or other amounts and charges due and
payable by the Purchaser(s) as per the payment
schedule opted or if the Purchase(s) in any other way

Page 14 of 37
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29.

30.

31.

fails to perform, comply or observe any of the terms
and conditions on his/her part under this Agreement
or commits any breach of the undertakings and
covenants contained herein, the Seller/Confirming
Party may at its sole discretion be entitled to terminate
this Agreement forthwith and forfeit the amount of
Earnest Money and Non-Refundable Amount and other
amounts of such nature. In the event the
Seller/Confirming Party exercise its right to terminate
the present agreement, the Purchaser(s):

a) Shall be left with no right or interest on the said unit
and the Seller/Confirming Party shall have the
absolute right to sell the said unit to any other third
party. &) r AN

1e Seller/Confirming Party for the
refund, if any, and the Se j_.ljf"/@nnﬁnning Party shall
refund the balance an "'=-'- ifany, to the Purchase(s)
without any interest \within (120) One Hundred
Twenty D "In@,m‘fggzgﬂ'(q.:g@ﬁgmme Unit by the
Seller/Confirming Farty to any thivd Party.”
That the cnmp!aiﬁ?ﬂts made inordinate delay in making timely
|

payments of ins mnvmr.:f_u'sq,al:t"L_bwigelal i%ﬁpntinuing further
since the can‘_ a aj:;tlls as %f;ill *né‘?lgﬁréﬁ _Ehe dues. This act

!
| i

of not making| niely %;a)!jlnepts is illm tf:f';g;cfh of the agreement
which also affects }ﬁ‘f‘a@_rﬂaﬁ{ﬁﬁgﬁuﬁnn. Hence, the
projected timelin;“%E@ﬁnw "Eut diluted due to the
defaults corﬂ_m_!ft ?"‘ b}g:gf:us]{ 3{90'-;!%95 including the
cump!ainants?flnimaikiﬁg- ly pdyments.

That the cnmpﬁ;{iqaﬁtaflﬁ the.ét_;t;ilge I;Q;Qplg!nt concealed the
fact that no ﬁjﬁaté; fega;fﬂing the status of the project were
provided to him by the respondent no. 1. However,
complainants were constantly provided construction updates
by the respondents vide emails on various dates.

That the sole intention of the complainants is to unjustly

enrich himself at the expense of the respondent no. 1 by filing

Page 150137
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32

33

this frivolous complaint which is nothing but gross abuse of
the due process of law.

That the relief(s) sought by the complainants are unjustified,
baseless and beyond the scop/ambit of the agreement duly
executed between the parties, which forms a basis for the
subsisting relationship between the parties. It is submitted

that the complainants entered into the said agreement with

the respondents with open eyes and is bound by the same. The

i r‘.,a

: ants travel way beyond the
four walls of the agreemehﬁq}ygxecuted between the parties.
The complainants Wh‘ll& anjrertng lntu the agreement has
accepted and ls hﬁund bgi tach and every, clause of the said
agreement, mcl__iiqmg clause-6.1 which prmr'ides for delayed
penalty in case of delay in delivery of possession of the said
floor by respmndént no. 1 Itis further submitted the detailed
relief claimed, hy the complainants /goes beyond the
jurisdiction of this hdn*hle authﬁﬂt}& Ainder the Real Estate
(Regulation and Develupment] hc% 2016 and therefore the
present com p}aigt is npt pﬁin?mq‘bk& qua the reliefs claimed
by the complainants,

In this regafd;--féferente‘-may be made to Section- 74 of the
Indian contract Act, 1872, which clearly spells out the law
regarding sanctity and binding nature of the ascertained
amount of compensation provided in the agreement and
further specifies that any party is not entitled to anything
beyond the same, Therefore, the complainants, if at all, is only

entitled to compensation under clause-6 of the agreement.
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That at the stage of entering into the agreement and raising
vague allegations and seeking baseless reliefs beyond the
ambit of the agreement, the complainants is blowing hot and
cold at the same time which is not permissible under law as
the same is in violation of the ‘Doctrine of Aprobate &
Reprobate”. In this regard, the respondents reserve their light
to refer to and rely upon decisions of the Hon'ble Supreme
Court at the time of argume;nts, if required. Therefore, in light

of the settled law, the rel_p_a_; by the complainants in the

complaint under rep]y"'_"":';"""ﬁ“__e granted by this hon'ble

authority. \l

That as cnntew%hf’gd in mﬁﬂ%% uf ﬁ\e m:t, subsequent to
the cummenqel@ept of the rules, a prnmutei: has to enter into

4

an agreement;.ﬁ'ui sal 1.'irithT the allpttqes ‘and get the same
registered pﬁnr to rea;etpt of more thap HJ pen:ent of the cost
of the plot, or hptjdmg, fnrm of su:hdgreemgnt for sale has to
be prescribed by thE relevant state- gmrernment and such
agreement for sale shali sp‘ﬁdfg amongst various other things,

the particulars, deiglapﬁlent? !Qpeniﬁcatmns. charges,

possession tlmelme. prqvlsinnsr of default ete.

By a notification in- the Gazett?hf India'dated 19.04.2017, the
Central Government, in terms of Section 1 (3) of the Act
prescribed 01.05.2017 as the date on which the operative part
of the Act became applicable. In terms of the Act, the
Government of Haryana, under the provisions of Section 84 of
the Act notified the rules on 28.04.20 17.
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37.

38.

39.

In terms of the rules, the government prescribed the
agreement for sale and specified in rule 8 (1) that the form of
the “agreement for sale” is prescribed in annexure A to the
rules and in terms of section 13 of the Act the promoter is
obligated to register the agreement for sale upon receipt ofany
amount in excess of 10 percent of the cost of the plot. Rule 8(2)
provides that any documents such as allotment letter or any
other document executed past registratlﬂn of the project with
the real estate regutatnmagﬁlgﬁty between the promoter and
the allottee, which are cqﬁﬁﬁryin the form of the agreement
for sale, Act or rules the mhtents ofthE form of the agreement
for sale, Act or, rules shall prevail.

That rule 8 deals ‘with documents exe:uted by and between
promoter and. altpttee after registrgunn of the project by the
promoter, hnwpyer 1with respect tq the dﬂ:;uments including
agreement fon, »s“alefi flat buyersr gr&ementfplnt buyers
agreement executed ptﬂar i{x.th& resistratmn of the project
which fails wlthin the dteﬁmtmn of “Ongoing Projects”
explained hex}birk belaw ?lé wi'lerqthe gropmter has already
collected an amount in.excess of 10 percentof the total price
rule 8 is not applicable. ik

That the preceding para has clarified that in the rules
published by the state of Haryana, the explanation given at the
end of the prescribed agreement for sale in annexure A of the
rules, it has been said that the developer shall disclose the
existing agreement for sale in respect of ongoing project and

further that such disclosure shall not affect the validity of such
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40.

41.

42.

43.

existing agreement executed with its Customers. The

explanation is extracted herein below for ready reference:

“Explanation (a) The promoter shall disclose the
existing Agreement for sale entered between promoter
and the Allottee in respect of ongoing project along
with the application for registration of such ongoing
project. However, such disclosure shall not affect the
validity of such existing agreement (s) for sale between
promoter and Allottee in respect of apartment,
building or plot, as the case may be, executed prior to
the stipulated date of due registration under Section
3(1) of the Act.” G
Therefore, what has not:been saved under the Act and rules
A/ B TR

are sales where mere bafgr in

valid contract has bgg:ﬁlexﬁq;tqd Z@dﬁ subsisting,

The parties h?di:ggfeeﬁ' uﬂd*é'rﬂ_jekﬂugfhu}’ers agreement
(FBA) to attempt at amicably settling the matter and if the
matter is nli):f?sjettlec}, qm.lqai:;li, to Eet'ar the matter for

'i_;r:'ll |

arbitration. f > |
The complairfap'ts_t'héﬂ raised dispute ‘but did not take any
steps to invnkearblt}‘a;ﬁanfﬂgmé: :.--t's in breach of the
agreement between theparties. The allegations made requires
proper adiud%aéur@{tﬁf e@ngégfruss examination
etc. and the_:_'_eifq:;e ‘cannot | ’eJ. gdﬁ'ﬁf}cé’f_ed in summary
proceedings.. | ' ‘ﬁ L\ I\/ J |

The proposed timelines for possession were subject to force
majeure circumstances and circumstances beyond control of
the respondents. However, the complainants have indulged in
selective reading of the clauses of the FBA whereas the FBA
ought to be read as a whole. It is further submitted that the

construction is going on in full swing and respondents no. 1 is
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making every endeavour to hand over the possession at the

earliest. However, the following are noteworthy: -

44. The proposed timelines for possession have been diluted due
to defaults in making timely payment of instalments by
various allottees of the project Terra including the
complainants herein. In this regard, reference may be made to

the following:

e« The projectin questaqn was Jaunched by respondent no.
1 in August’ 2012, It.,aﬁ suhmmed that while the total
number of flats sold%fﬂaﬁpfu;ett “Terra” is 401, for non-
payment nf-ﬂu&! 78 Mql:@lggsf allotments have since
been :angelled”FurthBr, thu‘hum];ﬂar of customers of the
project "[‘Erm who are indefault of lnaking payments for

more than“BES days are ’125 Hence. thefe have been huge
defaults ir[I mnkmg payments ef parmus instalments by
large numher ggaﬁpplicants

w | T prulected ‘timelines for pgssessmn are based on the
cash flow. dt was f.m}t in the. cun;emp!atmn of the
respﬂnde,ntmu. Lthat the allottees would hugely default
in making payments and hence, cause cash flow crunch in
the prnjéct;l e |

e Vide clause 7.3 of the FBA, an option to cancel the
allotment is available to the complainants, and however
acceptance of the same is on discretion of the respondents
no. 1. The project in question is at advance stage of
construction. The respondents shall stand by its

commitment as per the terms of FBA., respondent no. 1
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had already invested huge money and at this stage

cancelling the allotment is not acceptable.

« Atthe stage of booking, it was clearly agreed between the
parties that in case the project is delayed and the
complainants is entitled for delay payment penalty @ 5/-
per sq. ft. per month for the period of delay, that the same
shall be payable only at the time of execution of
conveyance deed and ;Tm'ther that the complainants shall

not be entitled to:: ny other compensation as is

evident from a bar‘&%ﬁﬁﬂ@g of clause 6.1 of the flat
buyer’s agr?rﬁ(gg% regdh@ und§1~

'Cluuse,*ﬁﬁi:* }ub}ﬂ{mm gqudfﬂnﬁsmquned this
Agreement; if the seller/confirming party fails to offer
the possession of the said unit to the purchaser(s)
within the commitment perfad and after expiry of
grace pqﬂpﬂ thereof it shall be liable to ‘pay to the
purcha riy%w compensation @ Rs. sff-r‘prrsq ft. per
month d on super built ;rpt‘qm (of the unit
(“Delay ¢ ﬂnﬁtgan”} _.\‘Br every: month of delay until
the actual WM by the sell er; gdhﬁi‘mmg party to
make offer fuNaM ﬁf e”said unit to the
Purchaser(s). In the etimtﬂfe"fmrch aser has delayed in

makin, en‘t.bnf e I‘ en% as agreed
herem hasheen
condoned ri ﬁ’eeﬂ acce| ted along

with interest ﬁy ‘the mﬂerfmﬂﬁﬁmng party, the
purchaser(s]. wr:uws his_right ‘to seek the Delay
Compensation.”

45. That this hon’ble authority issued a registration certificate
dated 13.10.2017 having its validity from 13.10.2017 to
12.10.2020. Hence project completion timeline stands
extended till 12.10.2020. There is no delay in completion of
project as respondents have time till 12.10.2020 to complete
the project. The said period is yet to be expired. The instant
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52

complaint is pre-mature in nature as the completion period is
not over/lapsed. As RERA allows higher rate of compensation
to the buyers other than the compensation/delay penalty
agreed between the buyer and promoter in buyer’s agreement,
in the same manner RERA permits builders to declare
extended time period to complete the project at the time of
registration of respective project with RERA. Hence, till the
project completion timelines. declared by the promoter to
RERA are not exhauﬂﬂixﬂ»@mplamt be entertained on

account of delay in pnssessian.. ey
|

Jurisdiction of tlre autl;nﬂty
F.1 Territnrial iuﬁsd[mun 2 A

As per nntlﬁcatipn no,1/92/2017- 1'I‘CP dated 14.12.2017
issued by wan and Country P!anning Department, the
jurisdiction uf Raril Estate Regulatory: Authority, Gurugram
shall be entire Gumgram District for all purpose with offices
situated in Gurugram. In. the présent case, the project in
question is s ﬂtuated mtﬁm the, planning area of Gurugram
District, theret’ore this aufhority has complete territorial
jurisdiction to deal with the present complaint.

F.Il  Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the adjudicating officer if pursued by

the complainants at a later stage. The said decision of the
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53.

authority has been upheld by the Haryana Real Estate
Appellate Tribunal in its judgement dated 03.11.2020, in
appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. V.
Simmi Sikka and anr.

Findings on the objections raised by the respondent.

G.1  Objection regarding untimely payments done by the
complainant.

The respondent has contended that the complainant has made
S rlSLE r"."

Y

gﬂyﬁ&.*hs a result thereof, the
respondent had to issuﬁf%@! letters dated 09.12.2012,
22.01.2013,05.082035, 04092015, 15102015, 09.112015,
21012016, 20022016, 17.052016,, 22062016 and
27.07.2016. The respondents have further submitted that the

;%J e st?lll not gl:}eareﬂi;_]}? ,dp;ésj. The counsel for
the respo “d&nig ‘itw‘;s%? upon ?I;[‘#Eﬁ *?}!I. of the buyer's
agreement w‘\tre\!}h;t is stated that timely payment of
instalment is the“&kﬁié’hﬁ;ﬁﬁﬁh;}'ﬁggﬁian. and the relevant

defaults in making p:

cumplainantf

clause is reproduced be‘[iﬁWt'tﬁIEﬁse taken from reply as the
N A 1{"‘1 . i‘"ﬂ_ »
FBA is not uné’eigrd]ﬂia &'@ H ] % /5

7 TIMELY PAYMENT ESSENCE OF CONTRACT.
TERMINATION, CANCELLATION AND FORFEITURE"

7.1 The timely payment of each instalment of the Total
Sale Consideration ie, COP and other charges as
stated herein is the essence of this
transaction/Agreement. In case the Purchaser(s)
neglects, omits, ignores, defaults, delays or fails, for any
reason whatsoever, to pay in time any of the
instalments or other amounts and charges due and
payable by the Purchaser(s) as per the payment
schedule opted or if the Purchaser(s) in any other way
fails to perform, comply ar observe any of the terms
and conditions on his/her part under this Agreement
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or commits any breach of the undertakings and
covenants contained herein, the Seller/Confirming
Party may at its sole discretion be entitled to terminate
this Agreement forthwith and forfeit the amount of
Earnest Money and Non-Refundable Amounts and
other amounts of such nature...”

54. Atthe outsetitisrelevantto comment on the said clause of the
agreement i.e., "7. TIMELY PAYMENT ESSENCE OF CONTRACT.
TERMINATION, CANCELLATION AND FORFEITURE" wherein

the payments to be made by the complainants have been

subjected to all kinds of terms and conditions. The drafting of

&

S
‘of such conditions are not only

T FP

vague and uncertgi_pt hﬂ"é §ﬁ‘ﬁé’avilr loaded in favor of the
promoter and :}g&[nst mzfaﬂothug.i {hg,!:ieyen a single default
by the allotte m:jjl*makmgﬁme$pa}rméma§ per the payment
plan may resﬁ_lt r'ln termination of the said agreement and

this clause and incnrpnfg

forfeiture of the earnest money. Moreover, the authority has
observed thaf‘-,dﬁsﬁte tﬂlﬂplainants_::h_giuﬁ in default in making
timely pamnen’tts{ the respon

dantﬁ hayve not exercised his

discretion to termiﬁ?aiéiﬁ_iﬂﬁﬁﬁéféﬂ'g}eement. The attention
of authority Wwa ailjg guﬂwﬁ% clause 7.2 of the flat
buyer’s agre twt {Ih €0 paiﬁaiﬁs shall be liable to
pay the nutsf;nglpg dues tquethbr with interest @ 18% p.a.
compounded 'c_lfua'rterly or such higher rate as may be
mentioned in the notice for the period of delay in making
payments. In fact, the respondents have charged delay
payment interest as per clause 7.2 of the buyer’s agreement
and has not terminated the agreement in terms of clause 7.1 of

the buyer’s agreement. In other words, the respondents have

already charged penalized interest from the complainant on
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account of delay in making payments as per the payment
schedule. However, after the enactment of the Act of 2016, the
position has changed. Section 2(za) of the Act provides that the
rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of
default. Therefore, interest on the delay payments from the
complainants shall be cha;ged at the prescribed rate ie,
9.30% by the respnndmﬁ*whl:h is the same as is being
granted to the cumplaﬁzaljtﬁ. in case of delay possession

charges. 4 i}

G. 1l Dh|ectmn o l‘ding hiri;d'lctlon of authority w.r.t
buyer’s a ment executed prlortn coming into force
of the Act.

Another cunl:antiun af the respnndent i;s. that authority is
deprived of t'he tht;lSdiCtlﬁn to go into theinterpretation of, or
rights of the partles i:;ter-se in accm:dqgwe,wwh the apartment
buyer’'s agreement’ exgé'iited hegimn the parties and no
agreement for sale as r"éferredﬁ under the provisions of the
Act or the sasﬂ rules has bieryexem'ied inter se parties. The
authority is of the. view that the Act nowhere provides, nor can
be so construed, that all previous agreements will be re-
written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided
for dealing with certain specific provisions/situation in a
specific/particular manner, then that situation will be dealt
with in accordance with the Act and the rules after the date of

coming into force of the Act and the rules. Numerous
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provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017)

which provides as under:

“119. Under the provisions of Section 18, the delay in
handing over the possession would be counted from
the date mentioned in the agreement for sale entered
into by the promoter and the allottee prior to its
registration under RERS ~Under the provisions of
RERA, the promoterisgiv ; ‘1 ity to revise the date
of completion of proje

ject and declare the same under
Section 4. The RERA @eﬁ}tﬁ template rewriting of
contract between” the |’ flat purchaser and the
Promoter... - AY" 64 18\ s\

122. We Mave already 'discussed. that ‘above stated
provisions of the RERA are not retrospective in nature.
They miay'to some extent be having @ retroactive or
quasi retroactive effect but-then on that ground the
validity ~of the provisions of RERA _cannot be
challenged. The Parliament is competent enough to

legislate law having retrospective or rodctive effect.
A law can be ;hp?_{mmed to affect subsisting / existing

wot have ariy.doubt in our mind

public interest We do ot have arly.d
that the RERA "hd_‘;'_‘ﬁﬁerﬁ*jﬁfn'é in' the larger public

interest after a thorou stidy and discussion made at
the highest level b the Standing Committee and Select
Committee, whic ports.”

I P e '“I. r. h dg ]
56. Also, in appeal no, 173 of 2 9 titled as Magic Eye Developer
pvt. Ltd. Vs. Ishwer Singh Dahiya;in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

"34, Thus, keeping in view our aforesaid discussion,
we are of the considered opinion that the provisions of
the Act are quasi retroactive to some extent in
operation and wi i

[ Hence in case of delay in the
offer/delivery of possession as per the terms and

conditions of the agreement for sale the allottee shall
be entitled to the interest/delayed possession charges
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on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfair and unreasonable
rate of compensation mentioned in the agreement for
sale is liable to be ignored.”

The agreements are sacrosanct save and except for the

provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable

rﬁl‘:""{p’dg:a’ble as per the agreed terms

" [
" :
14 s

under various heads sha!l

and conditions of thg_ﬂagl"'%i : en 'subject to the condition that
the same are LE‘IBE?: rdance. ]ﬂth; htfl:lg plans/permissions
approved by :;t:l)é rﬁpecﬁve “d?ﬁ%i‘trnents /competent
authorities alj_!d'-a’::e notin Igontﬂragaqtinmp’fgﬁiy other Act, rules,
statutes, ins&ﬁi;ﬁtuns,_'ﬂ.iﬁecﬁung issued thereunder and are
not unreasonh\ﬁ}e hr q}:ur@it@pt in ngifyﬂ-_g;;

G.111 Objection l:egagcj!ng cqmpli{un?t are in breach of
agreement for non-invocation of arbitration.

The respnndﬁntﬁ haﬁe rﬁ 'al.; jlﬁ{‘ti% for not invoking
arbitration proceedings as p the provisions of flat buyer’s
agreement which contains provisions regarding initiation of
arbitration pf’i&teéﬂingré {if casé of Bredch’of agreement. The
following clause has been incorporated w.r.t arbitration in the
buyer’s agreement: [Clause taken from reply as the FBA is not

on record]

"17. Di

All or any disputes arising from or out of or touching
upon or in relation to the terms or formation of this
Agreement or its termination, including the
interpretation and validity thereof and the respective
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rights and obligations of the Parties shall be settled
amicably by mutual discussion, failing which the same
shall be settled through arbitration. The arbitration
proceedings shall be governed by the Arbitration &
Conciliation Act, 1996, or any statutory amendments,
modifications or re-enactment thereof for the time
being in force. A Sole Arbitrator, who shall be
nominated by the Seiler/Confirming Party's Managing
Director, shall hold the arbitration proceedings at
Gurgaon. The Purchaser(s) hereby confirms that he

shall have no objection to such appointment and the
Purchaser(s) confirms that the Purchaser(s) shall have
no doubts as to the independence or impartiality of the
said Arbitrator and shall not challenge the same. The
arbitration proceedings shall be held in English
language and decision of the Arbitrator including but
not limited to costs of the pmceedingsfaward shall be
final and binding on the parties.”

59. The authority is hf the, ohjnipn that the jurisdiction of the
authority cannbtbg fettb:ed by the existen:e of an arbitration
clause in the buyqr s agreementas it may be noted that section
79 of the Act bats the jurisdiction of il }:uurts about any
matter which fz Ilsv,f.'uﬁuntha.purﬁew‘bm[s authority, or the
Real Estate Appellat ‘Wumjhﬁst the intention to render
such disputes as nnn-a)'bfh'ablig se'gnftc be clear. Also, section
88 of the Act saxs that ?aﬂ,ﬂprilv g:ﬁ uft’n is Act shall be in
addition to and ti‘)tjn ﬂerﬁﬁﬁtm e provisions of any other
law for the time being in force. Further, the authority puts

reliance on catena of judgments of the Hon'ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has
been held that the remedies provided under the Consumer
Protection Act are in addition to and not in derogation of the
other laws in force, consequently the authority would not be

bound to refer parties to arbitration even if the agreement
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60.

between the parties had an arbitration clause. Therefore, by
applying same analogy the presence of arbitration clause
could not be construed to take away the jurisdiction of the
authority.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,
the National Consumer Disputes Redressal Commission, New
Delhi (NCDRC) has helq_ fhgt the arbitration clause in

agreements between the complainant and builder could not
. mial 4 ¥ |

g =S A

circumscribe the jurisdiction of a consumer. The relevant
'-'I"'_ ! N I -

paras are reproduced below: BAL A ™
N :

s e

“49, Support to the above view is also lent by Section
79 of the recently enacted Real Estate (Regulation and
Development) Act, 2016 (for short "the Real Estate
Act"). Section 79 of the said Act reads as follows: -

“79. Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no
injunction shall be granted by any court or other
authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this
Act” -8 /% l-.; [ ™ LF IN

It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1)
of Section 71 or the Real Estate Appellant Tribunal
established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy
(supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide,
are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which,
to a large extent, are similar to the disputes falling for
resolution under the Consumer Act.
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56. Consequently, we unhesitatingly reject the
arguments on behalf of the Builder and hold that an
Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the
Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notwithstanding the amendments
made to Section 8 of the Arbitration Act.”

61. While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact of an existing
arbitration clause in the builder buyer agreement, the hon’ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd. V.
Aftab Singh in revision petition no. 2629-30/2018 in civil
appeal no. 23512-23513 of 2017 decided on 10122018
has upheld the af?re_sﬁéid_jg_cl_ggrqent of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by
the Supreme Cnurt shall be bindlng Sn'é]l. courts within the
territory of l:n;:l'iaf and ac;urc_lldng:,_r!}r,. the ;ut:ii;grity is bound by

i\

the aforesaid view. The relevant paras are of the judgement
Ll M AR
passed by the Supreme Court is re_prq_duc_ed below:

*25 This Court in the series of judgments as noticed
above considered the provisions of Consumer
Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer
Protection Act being a special remedy, despite there
being an arbitration agreement the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the
application. There is reason for not interjecting
proceedings under Consumer Protection Act on the
strength an arbitration agreement by Act, 1996. The
remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaint means any allegation
in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under
the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap
and a quick remedy has been provided to the consumer
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62.

63.

which is the object and purpose of the Act as noticed
above.”

Therefore, in view of the above judgements and considering the
provision of the Act, the authority is of the view that
complainants are well within their rights to seek a special
remedy available in a beneficial Act such as the Consumer
Protection Act and Act of 2016, instead of going in for an
arbitration. Hence, we have no hesitation in holding that this
authority has the requ:mte ]urlsd:cnnn to entertain the
complaint and that the dlspute dnes not require to be referred

to arbitration necessari]y v R r{c:ﬁ

lu_l

Findings on th&raﬂef mﬂght bg-&hewmplainants

Relief sought hy the cumpfainants TI'[B comp]amams have
sought fnllnwmg relief{s]

(i) Direct the respnndeuts to deliver Immedlate possession
of the apei:tmentebe‘armg no. }'«21 16{12 in project terra
located in sebtqr B?-D Gurugrhm, Haryana-along with all
the rlghts titles and Inf&ra‘ﬂs without any delay or default

in terms. Pr]}h tﬁ%‘la?hiyé’s %r@e:ﬂa‘ht.

(ii) Direct the respondents to make the payment of delayed
pussessiﬂﬁ'hﬁﬁrges’ @18% on the amount already paid by
the complainants to the respondents, from the promised
date of delivery of the flat till the actual delivery of the flat

to the complainants.

In the present complaint, the complainants intend to continue

with the project and is seeking delay possession charges as
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provided under the proviso to section 18(1) of the Act. Sec,

18(1) proviso reads as under: -

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the pbm‘ssfan, at such rate as may
be prescribed.”

SLE
64. Admissibility of grace Mﬁg‘y‘m promoters have proposed
to hand over the pﬂsspssmn of the apm'tm ent within a period
of 42 months ‘f}'q\m@he datﬂ nfsaﬁ?:‘tiun nfthe building plan or
execution of ﬂqthpyer sagreernant wh’lﬂﬁavpr is later. The flat
buyer’s agreemq;nt was executed on 02.01.2013 and the
building plan was apprwed on 21.09.2012. The flat buyer's
agreement hehgg: ei(eguted later, the ﬂua ‘date is calculated
from the date of ¢ execqtmn ﬁf' ﬂat bﬂyﬁr‘s agreement. The said
period of 42 mcmths expires"nn 02.07.2016. Further it was
provided in EEE _ﬁagﬂ:gyef-s%%e@wltm@mmnter shall be
entitled to a grace period of 180 days after the expiry of the
said committed perfod for making offer of possession of the
said unit. In other words, the respondents are claiming this
grace period of 180 days for making offer of possession of the
said unit. There is no material evidence on record that the
respondents/promoters had completed the said project
within this span of 42 months and had started the process of
issuing offer of possession after obtaining the occupation

certificate. As a matter of fact, the promoter has not offered the
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possession within the time limit prescribed by the promoters
in the flat buyer’s agreement nor has the promoters offered the
possession till date. As per the settled law one cannot be
allowed to take advantage of his own wrong. Accordingly, this
grace period of 180 days cannot be allowed to the promoter at
this stage.

Admissibility of delay possession charges at prescribed
rate of interest: The -;pmplamants are seeking delay
“‘ . proviso to section 18 provides
| '.;.ﬁtend to withdraw from the

project, he shall be’ paid lgyfth'ia prumuters, interest for every

possession charges. How

that where an allnttee oe

month of delay,ﬂil‘the handmg mrgr of possession, at such rate
as may be presm'lﬁed and it has been prescrlhed under rule 15
of the rules. Ruje 15 has bpen reproduch asunder:

Rule I scribed rate of interest. [Proviso to
section h}%cﬂnn 18 and sub- ﬁ:ﬁoﬁi} and

b cﬂ&{s o P A
f’;l} ¥ g ke@ﬂ?bmv&a@ﬁi;ﬁun 12; section

18; and s_"f@ and (7).of section 19, the
“interest at the rate ibed"shall be the State Bank

of Indm; mﬂtﬂﬂ'ﬁ % ding rate +2%.:
Provid tin India marginal
cost of len bg % hﬁ‘ shall be

replaced by such benchmark lending. rqtes which the
State Bank of India. mny fix: fram time to time for
lending to the general public,

The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed

to award the interest, it will ensure uniform practice in all the

Page 33 of 37

21



HARERA

& GURUGRAM Complaint No. 2392 of 2019

67,

68.

cases. The Haryana Real Estate Appellate Tribunal in Emaar
MGF Land Ltd. vs. Simmi Sikka observed as under: -

"64. Taking the case from another angle, the allottee
was only entitled to the delayed possession
charges/interest only at the rate of Rs.15/- per 5q. Jt
per month as per clause 18 of the Buyer’s Agreement
for the period of such delay; whereas, the promoter
was entitled to interest @ 24% per annum
compounded at the time of every succeeding
instalment for the delayed payments. The functions of
the Authority/Tribunal are to safeguard the interest of
the aggrieved person, imay be the allottee or the
promoter. The rights of the parties are to be balanced
and must be equ ?p’mmamr cannot be
allowed to take undue advantage of his dominate
eeds.of the homer buyers.
to consideration

S = . :
ﬁn ‘to pratect the interest of the
s in the real estate ‘sector. The
uyer's Ag ﬁ?ﬂle;ﬁg&&lﬂ between

the parties are one-sided, unfair and hg%nmnub.'e
with r%spr%. to thellgrant of interest -for delayed
possession, There are various other clauses in the
Buyer’s, ent which give sweeping powers to the
promotér to cancel the allotment and Jorfeit the
amount paid. Thu the terms and conditions of the
Buyer's Agreement. 09.05.2014 are ex-facie one-
sided, unfair and unreasoniable; and the same shall
constitute the unf&'fﬁmdé«pm!ﬁfca on the part of the

promoter. These. ' toryyterms and

cunditi%:% tfmiu ' nt will_not be final

and binding." A 3 A B
Consequently, as -.pm-rwa_hs‘i{e‘ufgme State Bank of India i.e.,

=L JISUUATZISN AL

mm&, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 08.04.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za)

s

of the Act provides that the rate of interest chargeable from the

allottee by the promoters, in case of default, shall be equal to
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the rate of interest which the promoters shall be liable to pay
the allottee, in case of default. The relevant section is
reproduced below:

“(za) "interest” means the rates of interest payable by
the promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be
liable to pay the allottee, in case of default.

(ii) the interest payahfa Jq_.v the promoter to the
allottee shall bq ﬂp;_ date the promoter
received the ama any part thereof till the
date the amaung?bj".":" rt thereof and interest
thereon is é ‘and the interest payable by
the ai'h:)?l' the pi'amatershﬁﬂ be from the date
the all q&dejmﬁsm’ptqmu:,m&he promater
I:Hl'tyidpfgﬂripal B N\

Therefore, ip est on “‘Belay payments from the

cﬂmplamants ’shﬁll be charged at the p‘;éscnhed rate ie.,
9,30% by th{f&sLnndenW;‘{ﬂmntF hich is the same as is
being granteq{' t:;r the };ur{lplf]nﬂyfﬂf case of delayed
possession t:hargf:,\.:J ) u......L 'y

On consideration of the.d: " QI‘W avallahle on record and
submissions n%ad i‘ ;;h th Ii -Ri_:ll‘tles regarding
contravention nfpt’n e authority is satisfied
that the respundents are in ﬂuntmvennnn of the section
11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 5.1 read with
clause 1.6 of the agreement executed between the parties on
02.01.2013, the possession of the subject apartment was to be
delivered within stipulated time i.e., by 02.07.2016. As far as
grace period is concerned, the same is disallowed for the

reasons quoted above. Therefore, the due date of handing over
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possession is 02.07.2016. The respondents have failed to
handover possession of the subject apartment till date of this
order. Accordingly, it is the failure of the
respondents/promoters to fulfil its obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the
respondents is EStﬂh“SﬁGti 1h:ﬂﬁh the allottee shall be paid,
by the promoter, interegt?@;,migry month of delay from due
date of pnssessmn 1. e.;ozpb' 2616 ﬁll the handing over of the
possession, at Prastri’bed rate i . ,,9 30 % p.a. as per proviso to
section 18(1) of the Act read with rule 15 of the rules.

Directions of the authority

Hence, the au‘tﬁbrﬁy hereby passes'.'-this"'i:'rder and issues the
following dErECﬂDHEv uhder sectiun 3‘? of the Act to ensure
compliance of ubhgatiuns_ cast upon fhe promoters as per the

function entr@st‘qd tu;thﬁﬁl}th It}’#‘;mﬂer Section 34(f):

i. The camplalnants arE ent Eled fur delayed possession
charges . under sec_t}pn Iﬁ (1) of the Real Estate
(Regulation & Development) Act, 2016 at the prescribed
rate of interest i.e., 9.30% per annum for every month of
delay on the amount paid by the complainants with the
respondents form the due date of possession ie,
02.07.2016 till the handing over of possession after

obtaining occupation certificate.

Page 36 of 37

2Y



HARERA
= GURUGRAM Complaint No. 2392 of 2019

ii. The arrears of interest accrued so far shall be paid to the

complainants within 90 days from the date of this order
and thereafter monthly payment of interest till handing
over of possession shall be paid on or before 10 of each
subsequent month,

iii. The complainants are also directed to pay the outstanding
dues, if any. Interest on the due payments from the
complainants and interest on account of delayed
possession charges tnhep,a}d by the respondents shall be
equitable i.e, at the pmmm rate of interest i.e., 9.30%
per annum. - G 4

iv. The resPﬁdEi]ts' sllgfl nnj}hqrga anything from the
cump]aiﬁaﬁfs‘;vhich is n;t_'th_e partof the agreement.

72. Complaint stands disposed of.
73. File be cnnsig‘t@éﬂ to registry.

ey > A

{Samk Kumar) . (Dr. K.K. Khandelwal)
Member v © - . Chairman

AW MY

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.04.2021 '

judgement uploaded on 18.11.2021
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