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' ORDER

1. The present complaint dated 06.08.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed
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HARERA

that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Actor
the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.
Unit and project related details

The particulars of unit details, sale consideration, the amount

paid by the complainants, date of proposed handing over the

anlformatian
1720-1204, 124 Floor,
Tower-T20

\{ﬁl‘ﬁq ft.
ti?:&?-bﬂlz

cnmplaint}

ntion plan
no. 23 of
complaint)

462,642.00/-

fVlde statement of
account on page no. 69
of complaint)

7. | Total amount paid by the Rs.9,796,325.75/-
complainants (Vide statement of
account on page no. 69
of complaint)

L

8. Due date of delivery of 16.07.2017
possession as per clause 5.1 (Due date is calculated
from the date of
Page 2 of 29
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read with clause 1.6 of the | execution of agreement
apartment buyer agreement. being later)
(Note: - 42 months from the date| (Note: - Grace period is

of sanction of the building plan or| not allowed)
execution of agreement,

whichever is later)
9. | Offer of possession Not offered
10. | Occupation certificate Occupation certificate
for this tower has not
been received.

11. | Delay in handing over 3 years 8 months 23
possession till the date of days.
decision i.e. 08.0:

3. The particulars of the project name

WL

whulefphfser-}[ |,=-x SARMA
7. |1f developed In'phase, kﬁmﬁ d

then phase no.

B. Total no. of phases in | Not Provided
which it is proposed to be
developed, if any
| HARERA registration no. | 299 of 2017
10. Registration certificate Date Validity

13.10.2017 | 12.10.2020
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1L Area registered 10.23 acres
12 Extension applied on N/A
13. Extension certificate no. | Date Validity
N/A N/A
Licence related details of the project
1. |DTCP licenseno. | 83 of 2008 dated
05.04.2008
2 License vahdltyj repgr{al 04.04.2025 and 23.10.2019
period ApRict
3. Licensed area Yisi et ﬁ,ﬂ 23.814 Acres
4. Name of [ Gountrywide Promoters Pvt
holder #“AY" . ,J',\. :_E:ﬁtd d 4 Others.
5. Namgﬁiﬂ'{ ollaborator 5?;'1‘ B
6. | Name of the developer/s. NA|
in of deyelopnient | | |5 ;
ag %t I han Jor | I ! <
marketing J1 agree ,‘erg | !( ;::}
entered” \into | afell) |/ &5/
obtaining license »"x/
7. WhethEr iill _'- W
has been obtained..tron
DTCEr % . x A
fco ’ 1t of the project J
; Damafmrnmeﬂhemmiﬁf ﬂqt?rﬁvﬁeci
the prﬂléc’t
Details of statutory approvals obtained
S.N. Particulars Approval Validity
no and
date
1. Approved building plan | 21.09.2012 20.09.2017
& lEnvironmentclearance 15.10.2013 | 14.10.2020
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: Occupation certificate Occupation Certificate for
date this tower has not been

received.

Facts of the complaint

That after going through the advertisement published by the
respondent in the newspaper the complainants were in dire
need of a residential apartmant at Gurugram, Haryana which

:i_'._'_-'f

may have good mfrastrl{_

and all basic facilities/amenities
for residential purposes, F“:u, 'ﬁ, &

That on the resp /on’dﬂnt' s j@fesentz%tia{and persuasion that

the respundan uld nreﬂdﬂ ﬁE"émﬁ'the art infrastructure
with all baxia- famllti‘es{amemtiesk' 1@ their residential
apartment sttﬁat’pd at‘secttu‘ 37- D, Gurugram, Haryana and
further assur‘eﬂ’tﬁ@ cnmqlaipants tiaal'a:the fespondent would
also complete ﬂle qéhstrur:nan of the satcl project and deliver
the physical pusséssjm of the jm,‘:wiﬁuai units of the same by
the end ﬂf]u]y 2016. _' - e

That bellewqg gntj ﬁasgdimg ﬁe@u&denﬁs representation,
persuasion, assurances, tl}? mmp}aiqaptshhad applied for
booking / allotment of residential aparfment situated in the
project namely ‘Terra’ located at sector 37-D, Gurugram,
Haryana (Hereinafter referred as the 'said project’) and made
payment to the respondent of an amount of Rs. 97,96,325/-
and the respondent issued receipts thereof on various dates in

favour of complainants,
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7.

10.

1%,

That as per clause no. 4 of the aforesaid application of advance
registration, it had been undertaken by the respondent that
the respondent shall offer residential apartment within period
of 24 months from the date of allotment letter dated
07.12.2012 and the respondent failed to refund the entire
amount.

That the act and conduct of the respondent has caused a lot of
physical harassment, menta] ‘agony, and huge financial loss to
the complainants. _'-_‘\‘*ﬁ“l “

i)
e

Relief sought by the mﬁn‘fﬁlnaﬁu

The cump]amauts have s::ug’lft faitnviring relief(s):

(i) Direct the resbcndent to pa}rthe q&aﬁd interest on the
amount Ireeaipt bythe respe_ndbnt Ep'am the complainants
in respéttﬁ}‘ ﬂat{unjt I:iearrin@nu; 'I‘Eﬂ: 1204 in the said

"tl' Jr"‘,

t “'\ :P yar/
On the date nf ”hea‘fmg ,,;,l'le1 mfthﬂrlty explained to the

respondent/promoter a out tbe can;;raventmn as alleged to

have been comnﬁttedyl T‘gitié) pﬁé’qgun 11[4-] (a) of the Act
to plead guilty or not to plead guilty.

project.

Reply by the fe#ﬁundent:

That the complainants approached this hon’ble authority for
redressal of their alleged grievances with unclean hands, i.e.,
by not disclosing material facts pertaining to the case at hand
and, by distorting and/or misrepresenting the actual factual
situation with regard to several aspects. The Hon’ble Apex

Court in plethora of decisions has laid down strictly, that a
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12.

party approaching the court for any relief, must come with
clean hands without concealment and/or misrepresentation
of material facts, as the same amounts to fraud not only against
the respondent butalso against the court and in such situation,
the complaint is liable to be dismissed at the threshold without
any further adjudication.
Reference may be made to the following instances which
establish mncealment}suppresainnf misrepresentation on
the part of the cnmplaliﬁn e
<)
» That the compi %ﬂy stated that the timely
payments Mﬁrnadmlgx thef{q;ars and when demanded
by the re&pbndent.,huwe‘@r aq dﬂt&;led in the reply to
list of dates, it is suhmlttedthat th&ueomp]amants made
severa{ défpults in makmg tlmelypay%nents as a result

.r‘4
e

thereof, ﬁe\respondent had to issue several reminder
letters and siuce despitg; sweral reminders the
cump]ainanfs .j’g]l&d ._tﬂ ])n}(, the outstanding dues.

Hnwev%r ,.0n t%e r :ie tlxg complainants, the
responﬁe:ﬁ qgagugd@igg;gﬁ& ga extension of time

to the complainants t‘nr makingthe outstanding dues. It
is pertinent to mention that the complainants on several
occasion presented cheques that were dishonoured
towards the consideration amount. On several occasion
the respondent verbally or in writing intimated the same
to the complainants but being a customer friendly
company, the respondent chose not to take legal action

against the complainants and had always tried to settle
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the disputes amicably. But despite repeated reminders

for payment of the outstanding amounts, the respondent
was compelled to issue a final demand notice dated
04.07.2018 for payment of total outstanding dues of Rs.
507177.75/- however the same remains unpaid till date.
» That the complainants had concealed the fact that they
had committed defaults in making timely payments of
various 1nstalmenﬁ wﬁhlq the stipulated time despite

ha 't&fnely payment is the essence
it ot _the parties. The relevant
clauses are,rep;ﬂiughrgﬂbejuw N

jl ' é ?hb\; Ien:ﬂfrhe
Total e‘gﬁ dera onie, COP ther charges as

stated | h is th;« esser f  this
transaction ns‘am&i't;-. Jn Eﬂ thir"fu hase(s)
mits, ignores, defau forany

EE? rﬁ qay in ‘Tt?qﬁ ‘any of the
msta!m!(fﬁ or aﬂieﬁpm&nﬂ and ;}{é?gd’s due and
payable Eyf. }“J}Eumhﬂ.ﬁrfs) g,r"ger" the payment
{ %{%dey other way
: ‘any of the terms

and wnd’mans on hisyher nder this Agreement

or co of ‘the lrgdemqkmys and
covenar n% ﬂ'st Lg" lier/Confirming
Party m‘by .‘& be En led to terminate

this Agreement forthwith and forfeit the amount of
Earnest Money and Non- -Refundable Amaunt and other
amounts of such nature. In the event the
Seller/Confirming Party exercise its right to terminate
the present agreement, the Purchaser(s):

a) Shall be left with no right or interest on the said unit
and the Seller/Confirming Party shall have the
absolute right to sell the said unit to any other third
party.

b) Shall approach the Seller/Confirming Party for the
refund, if any, and the Seller/Confirming Party shall
refund the balance amount, if any, to the Purchase(s)
without any interest within (120) One Hundred
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13

14.

15.

Twenty Days from the date of sale of the Unit by the
Seller/Confirming Party to any third Party.”

That the complainants made inordinate delay in making timely
payments of instalments and the delay is continuing further
since the complainants have still not cleared the dues. This act
of not making timely payments is in breach of the agreement
which also affects the cash flow projection. Hence, the
projected timelines for possession got diluted due to the

defaults committed h;gib'p%a, allottees including the

complainants in mahngwments

That the sole mt&nﬁm; aﬁ' the cn;pplmnants are to unjustly
enrich themse}ﬁ’as.‘afbﬂ]é eXp s?bf th; respondent by filing
this frivolous eﬁmf:lamt which ts nﬂttﬁng but gross abuse of
the due pruceas of law. It is further; suhxmtbed that in light of
the law laid | QWp by the Hon’ble Apex Court, the present

complaint wgr;aﬁt,@i dlsmissal ,,f'.'{lﬂwut any further

adjudication. "7 E REG ‘\J [

That the relief[s] snugﬁt hyfthe*"fnmplainants are unjustified,

baseless and' :;&A%hﬁ %;4 n%lﬁu?%e agreement duly

executed hetween the. yaﬁesh whlch forms a basis for the

subsisting relationship. between the parties, It is submitted
that the complainants entered into the said agreement with
the respondent with open eyes and is bound by the same. The
relief(s) sought by the complainants travel way beyond the
four walls of the agreement duly executed between the parties.
The complainants while entering into the agreement has

accepted and is bound by each and every clause of the said
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16.

17.

18.

agreement, including clause-6.1 which provides for delayed
penalty in case of delay in delivery of possession of the said
unit by respondent. It is further submitted the detailed relief
claimed by the complainants goes beyond the jurisdiction of
this hon’ble authority under the Real Estate (Regulation and
Development) Act, 2016 and therefore the present complaint
is not maintainable qua the reliefs claimed by the
complainants.

In this regard, referent’& ma}a‘wbq made to Section- 74 of the
Indian contract Act, 1B??**i&iﬁr&h clearly spells out the law
regarding sancti,'.:j? .«a?ur.l higd;n%..l}@tlme of the ascertained

amount of cqm_pénsatmmrq*ﬂﬂei}.‘in\ the agreement and
further spectﬁes .that any partlz is noﬁ enlﬁtled to anything
beyond the samer‘ Therefure,;he cumplainants if at all, is only
entitled to cm{-pen{adun under clause,uii of | the agreement.
That at the stag% ql‘mkiing 1m;ﬂ tﬂgda‘greement and raising
vague allegations hﬁd?@ehug matess reliefs beyond the
ambit of the agreement, theicnmplamants are blowing hotand
cold at the sa}n& tlmegwhmi; is not permissible under law as
the same is in vmlatinn of “the ‘Doctrine of Aprobate &
Reprobate”.. Therefnre in light of the settled law, the reliefs
sought by the complainants in the complaint under reply
cannot be granted by this hon’ble authority.

That as contemplated in section 13 of the Act, subsequent to
the commencement of the rules, a promoter has to enter into

an agreement for sale with the allottees and get the same

registered prior to receipt of more than 10 percent of the cost
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19.

20.

41

of the plot, or building, form of such agreement for sale has to
be prescribed by the relevant state government and such
agreement for sale shall specify amongst various other things,
the particulars of development, specifications, charges,
possession timeline, provisions of default etc.

By a notification in the Gazette of India dated 19.04.2017, the
Central Government, in terms of Section 1 (3) of the Act
prescribed 01.05.2017 as | the ﬂa;q on which the operative part
of the Act became applﬁaﬁlga “In terms of the Act, the
Government of Haryanﬁ. i}‘ﬁdﬁﬁtﬁe prnwsmns of Section 84 of
the Act notified tj}é{ylés mﬂﬂzﬁé 20,1'?1

In terms of tlae-.r r‘ﬁleshtjm* _gaverﬂm;ht prescribed the
agreement fu‘r s‘alp and specnt‘edin ruie 8(1) that the form of
the “agreement for sale” is prescribed in‘annexure A to the
rules and in tetrmfg cf ser;tiuh 13 of tth_ﬂgt the promoter is
obligated to regigfpf'fhc a:greamen}ﬁ’psdls upon receiptofany
amount in excess uf{&pg&&'@ﬁﬁt of the plot. Rule 8(2)
provides that . any dq}pun;ie ts suc allu&mant letter or any
other ducum@t&xécﬁe& pgslig' tmn Jgf the project with
the real estate regulamly authurit}'behveen the promoter and
the allottee, which'are contrary to the form of the agreement
for sale, Act or rules, the contents of the form of the agreement
for sale, Act or rules shall prevail.

That rule 8 deals with documents executed by and between
promoter and allottee after registration of the project by the
promoter, however with respect to the documents including

agreement for sale/ flat buyers agreement/plot buyers
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22.

23.

2%,

agreement executed prior to the registration of the project
which fails within the definition of "Ongoing Projects”
explained herein below and where the promoter has already
collected an amount in excess of 10 percent of the total price
rule 8 is not applicable.

That the preceding para has clarified that in the rules
published by the state of Haryana, the explanation given at the
end of the prescribed agreeme[lt for sale in annexure A of the
rules, it has been said tha’ﬁ:?ﬁg;dEVEIUper shall disclose the
existing agreement far;ﬂ%{ﬁ Si"&pm:t of ongoing project and
further that suchﬁf@]dsutgrjﬂl naga;ﬁect the validity of such
existing agr E&}}t" Exggﬂteﬁwm rj&\ customers. The
explanation is gnihcted heremhejuw fﬁir ready reference:

“Explanation (a) The promater shall disclose the
existing Agreement for sale entered batween promoter
and the A;IJD e in respect of ungnmg !nﬂect along
with thé*apph tion for mgrstmt{ h ongoing
project. Pﬂ:ﬁ!\:&' such disclosure shall .ri}:: affect the

validity of suth_ Eﬂm ?raemmlf{s}furmle between
promoter and A l.[o? ﬁr ‘respect of apartment,

building or plot, as the ;a may be, i executed prior to

;f}i;gﬁgggiﬂﬂt; c% v‘ st? Eﬂ er Section
Therefore, M}at}ﬁfuf Ihqttzgeg_ savettyunﬂt:r the Act and rules
are sales where mere booking has been made and no legal and
valid contract has been executed and is subsisting,
The parties had agreed under the floor buyer’s agreement
(FBA) to attempt at amicably settling the matter and if the
matter is not settled amicably, to refer the matter for
arbitration. Admittedly, the complainants had raised dispute

but did not take any steps to invoke arbitration. Hence, is in

Page 12 of 29

Yo



mHARERA

& CURUGRAM Complaint No. 3258 of 2019

25,

26.

breach of the agreement between the parties. The allegations
made requires proper adjudication by tendering evidence,
cross examination etc. and therefore cannot be adjudicated in
summary proceedings.

The proposed timelines for possession were subject to force
majeure circumstances and circumstances beyond control of
the respondent. However, the complainants have indulged in
selective reading of the cJauaas nf the FBA whereas the FBA
ought to be read as a ﬂh%?‘:{ltjﬁ‘further submitted that the
construction is going wu*ﬂ Jfﬁﬂmeg and respondent is
making every er}d’ aydurm b;:md wthe possession at the
earliest. Huwev&tj, th'e full_.g_wingya noteworthy

The proposed ﬁmelines for pussgssinn hwe;heen diluted due
to defaults §nurqakmg ﬂmgiy paymerIpf instalments by
various altnt\tges\ oé ct JTer including the

complainants %@W{Wekyme may be made to

the fﬂllﬂWlng _'\.;;J“' E RE l'n 'L
*  The projectin wﬁwheiby respondent no.
1 in Augus 20 E.lﬁ' tted' that while the total

number: nfﬂatsshlﬂ‘in tlmpm;eet 'Terra" is 401, for non-
payment of dues, 78 bunkingsf allotments have since
been cancelled. Further, the number of customers of the
project “Terra” who are in default of making payments for
more than 365 days are 125. Hence, there have been huge
defaults in making payments of various instalments by

large number of applicants.
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32.

33.

e The projected timelines for possession are based on the
cash flow. It was not in the contemplation of the
respondent no. 1 that the allottees would hugely default
in making payments and hence, cause cash flow crunch in
the project.

e Vide clause 7.3 of the FBA, an option to cancel the
allotment is available to the complainants, and however
acceptance of the sameis on discretion of the respondent.

The project in qué"}ﬂ&nr"‘is at advance stage of

]
i

construction. T‘pe-ﬁgﬂﬁ;t%d@t shall stand by its
cnmmltmeqt- er thémw.gffq‘é respondent no. 1
had alrﬁaﬂy mvestgd. huge money and at this stage
ancellu;g%h& allntment is not accaptable

]umdtcuumoft eauthﬂrlty N _"--'r
F.1 TorritokEl jnﬂsﬂidiun £y

As per notificatide? no. 1{92j231? 1TCP dated 14.12.2017
issued by Tuwn and Country P]annmg Department, the

jurisdiction q{ Rfalr“ S F iR%ﬂlaﬁnﬁv Eu;hnrity, Gurugram

shall be entire Gurugram Dlstnct, for all, purpnse with offices

situated in Gurigram. hJtha presént case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint,

F.1l  Subject matter jurisdiction

The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the
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34.

promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the adjudicating officer if pursued by
the complainants at a later stage. The said decision of the
authority has been upheld by the Haryana Real Estate
Appellate Tribunal in its judgement dated 03.11.2020, in
appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. V.
Simmi Sikka and anr. = A

mmptain,aﬂt#ﬁ £ V:;L b ._1 ;

The respondent has' comgﬂfd that t‘hg tumplamants have

made defaults in,making payt,'ngnts as a result thereof, the

respondent haﬁ lssue'fremmr)er tht?rs*&‘ated 15.05.2013,

25.06.2013, m?mgnﬂ% 9.05.2014, 5&@5&&14 06.11.0214,
08.12.2014, naﬂejzameq: T jyfespp%dem has further

g —

submitted that theut‘am;glwve still not cleared the

dues. The mu sel for tstressed upon clause 7.1
of the huye Izv };Q is ﬁtated that timely

payment of mstalmerrl“ is the essence nf the transaction, and

the relevant c]aﬂsé is reprndur.'ed below:

“7. TIMELY PAYMENT ESSENCE OF CONTRACT.
TERMINATION, CANCELLATION AND FORFEITURE"

7.1 The timely payment of each instalment of the Total
Sale Consideration le, COP and other charges as
stated herein is the essence of this
transaction/Agreement. In case the Purchaser(s)
neglects, omits, ignores, defaults, delays or fails, for any
reason whatsocever, to pay in time any of the
instalments or other amounts und charges due and
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payable by the Purchaser(s) as per the payment
schedule opted or if the Purchaser(s) in any other way
fails to perform, comply or observe any of the terms
and conditions on his/her part under this Agreement
or commits any breach of the undertakings and
covenants contained herein, the Seller/Confirming
Party may at its sole discretion be entitled to terminate
this Agreement forthwith and forfeit the amount aof
Earnest Money and Non- r'i‘eﬁmduhh Amounts and
ather amounts of such nature...

35. Atthe outset it is relevant to comment on the said clause of the
agreement i.e, 7. TIMELY BAYMENT ESSENCE OF CONTRACT.
TERMINATION, CANC ; JN-AND FORFEITURE" wherein

£

the payments to be m "FE& complainants have been
subjected to all kipdﬁfmwndgﬁhdmuns The drafting of
this clause am}d@ L:aﬂu‘ ﬁfﬁqdaﬁqimuns are not only
vague and upQEr n but éﬁn heavily l?%éd in favor of the

promoter anp;lé'%inst thq alluttﬁes maii e;fe!: a single default
by the a]lnttees;m\{nakmg timely paymentas per the payment
plan may result in xﬁrmina}:mrt of,thé sa’ld agreement and

forfeiture of the earhegfm !@r@ver the authority has

observed that despite co c"'mpia}naﬁﬁ' being in default in making

timely payrr% § A ﬁnﬁ%‘ ﬁ ﬁot exercised his

discretion to ta;minatg the l;ug(e(,g agregmgnt. The attention
of authority ‘was 1al:!r.ﬂr “drawn towards'clause 7.2 of the flat

buyer’s agreement whereby the complainants shall be liable to
pay the outstanding dues together with interest @ 18% p.a.
compounded quarterly or such higher rate as may be
mentioned in the notice for the period of delay in making
payments. In fact, the respondent has charged delay payment

interest as per clause 7.2 of the buyer's agreement and has not
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36.

terminated the agreement in terms of clause 7.1 of the buyer’s
agreement. In other words, the respondent has already
charged penalized interest from the complainants on account
of delay in making payments as per the payment schedule.
However, after the enactment of the Act of 2016, the position
has changed. Section 2(za) of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shall be equal tﬂ the rate of interest which the
promoter shall be I1ahl“e.m pay the allottee, in case of default.
Therefore, interest on' ﬂ‘m ﬁglay payments from the
complainants shall. be chm;gad at t:ﬁm prescribed rate ie.,
9.30% by the rgsl;ﬁnﬁentyhmhj;hame as is being granted
to the comp]amants in case of delax pnsgess‘lun charges.

G.1 ﬂh}edti'uni regarding Jjurisdiction of authority w.r.t.
buyer’s agreement emuted;jjriorxtn ming into force
of the hﬂ. |

Another cuntehﬁ”qu af the respnndentjs that authority is
deprived of the 1uhsdictlgn'f'phgﬁq.tht9 the interpretation of, or
rights of the parties inter Eb“’fn ac:urdance with the apartment
buyer’s agrellﬁment exeg:f%d fbenﬁmgn ’thg parties and no
agreement for sale as referred to under the provisions of the
Act or the said rules *hhs‘-—-b‘één-éxe&ﬁteﬂ inter se parties. The
authority is of the view that the Act nowhere provides, nor can
be so construed, that all previous agreements will be re-
written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided

for dealing with certain specific provisions/situation in a
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specific/particular manner, then that situation will be dealt
with in accordance with the Act and the rules after the date of
coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017)
which provides as unde_r, 3{1’ ) '
“119. Under the pravisions.e) "- tion 18, the delay in

handing over the pass v p Would be counted from
ent for sale entered

the date mentioned. 5
into by the pro) p:er h‘ndrcﬁe Hlottee prior to its
registration’ u{ﬂg » L Une -&fé‘- rovisions of
RERA, the promoter'is given a fac h;(é\nse the date
of campf nfof project aﬂé’&echm same under
Section 4,The RERA does not con tempfat: rewriting of
mnmzct between . the ﬂat purchm-er and the

122 We ﬁm a!h.-a@ cﬂsmmd ;:?m stated

pmvfsfaq&nm .%E ara;naq in nature.
They may to. sﬂn;; F roactive or
quasi mn‘ﬁq&a’ ;ﬁfﬁ nﬁ t ground the

validity of Hu!‘ \ {'ﬁi_w cannot be
challenged. The Fﬂn‘! _isbmpetent enough to

legi pg:ay retrogctive effect.
A -'ﬂwrﬁ é f =:;" affe sﬂ / existing
cont stween | in the larger

public interest. Wa o not. have «any doubt in.our mind
that the - Rﬁ‘RA htm ‘been ﬁ'aquﬂq; the :'myhr public
interest after a thorough study and discussion made at
the highest level by the Standing Committee and Select
Committee, which submitted its detailed reports”

37. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs, Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus keeping in view our aforesaid discussion,
we are of the considered opinion that the provisions of
the Act are quasi retmar.‘t.'ve to some extent in
operation and
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i aitiad s . ' i

Fehe Act wh : : iLin ¢!
of completion. Hence in case of delay in the
offer/delivery of possession as per the terms and
conditions af the agreement for sale the allottee shall
be entitled to the interest/delayed passession charges
on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfair and unreasonable
rate of compensation mentioned in the agreement for
sale is liable to be ignored.”

38. The agreements are sacrosanct save and except for the

39.

provisions which have been abmgated by the Act itself.
Further, it is noted that thgqbuilder buyer agreements have
been executed in the maﬁne}*}d%t there is no scope left to the
allottee to negotiate, any of the ,gfauses contained therein.
Therefore, the ut;ﬁss* 1;&'1‘: _thg thp.tthe charges payable
under various E‘g?ﬂfs shall b;payahle as ggr.‘the agreed terms
and conditions. ﬂg the agfeement subjeclt tu, @1& condition that
the same arftj acgorﬂam’e wlth &Q’lans;’permlssmns
approved b? N ruspecﬂ\re Fd,ngentsfmm petent
authorities and araﬂutmﬁbnﬁﬁgﬂqn of any other Act, rules,
statutes, instructions, directruns issued thereunder and are
not unreasonﬁhl? ﬂl‘_% ?@nﬁm rErﬁtlre

G.1Il1  Objection regarding ;:omplalnaql:s are in breach of
agreement for nnqjmhmg'on of afbftratlup.

The respondent has raised an objection for not invoking
arbitration proceedings as per the provisions of flat buyer’'s
agreement which contains provisions regarding initiation of
arbitration proceedings in case of breach of agreement. The
following clause has been incorporated w.r.t arbitration in the

buyer’s agreement:
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“17. Dispute Resolution by Arbitration

All or any disputes arising from or out of or touching
upon or in relation to the terms or formation of this
Agreement or its termination, including the
interpretation and validity thereof and the respective
rights and obligations of the Parties shall he settled
amicably by mutual discussion, failing which the same
shall be settled through arbitration. The arbitration
proceedings shall be governed by the Arbitration &
Conciliation Act, 1996, ar any statutory amendments,
modifications or re-enactment thereof for the time
being in force. A Sole Arbitrator, who shall be
neminated by the Seller/Confirming Party's Managing
Director, shall hold the arbitration proceedings at
Gurgaon. The Purchaser(s) hereby confirms that he
shall have no objection to such appointment and the
Purchaser(s) confirms that the Purchaser{s) shall have
no doubts as to the independence or impartiality of the
said Arhitrator and shall not challenge the same. The
arhitration proceedings shall be held in English
language and decision of the Arbitrator including but
naot limited to costs of the prnca-edl'ngs_fmvard shall he
final and binding an Ehe par‘t:et

matter whic I
Real Estate m Is, the in

such disputes a?nbmﬁ‘?ﬁrable‘“sﬁeems to be clear. Also, section
88 of the Act says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other
law for the time being in force. Further, the authority puts
reliance on catena of judgments of the Hon'ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has

been held that the remedies provided under the Consumer
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41.

Protection Act are in addition to and not in derogation of the
other laws in force, consequently the authority would not be
bound to refer parties to arbitration even if the agreement
between the parties had an arbitration clause. Therefore, by

applying same analogy the presence of arbitration clause
could not be construed to take away the jurisdiction of the
authority.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. ?01  of 21 2015 decided on 13.07.2017,

the National Consumer Disputés Redressal Commission, New
- al i -

Delhi (NCDRC) has he!dr tﬁat the arbitration clause in
. TN VAN
agreements between the complamant and builder could not

carcumscrlbe the jurlsdictmn of a cunsumer The relevant

paras are reproduced betnw | <}

“49. Suppon‘. to rhe abuw view is also lent by Section
79 of the recently enacted Real Estate (Regulation and
Development) Act, 2016 (for short "the Real Estate
Act"). Section 79 of the said Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no
injunction shall be granted by any court or other
authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this
Act.”

It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1)
of Section 71 or the Real Estate Appellant Tribunal
established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy
(supra), the matters/disputes, which the Authorities
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under the Real Estate Act are empowered to decide,
are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which,
to a large extent, are similar to the disputes falling for
resolution under the Consumer Act.

56. Consequently, we unhesitatingly reject the
arguments on behalf of the Builder and hold that an
Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the
Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notwithstanding the amendments
made to Section 8 of the Arbitration Act.”

42. While considering the issue of mamtamahlhty of a complaint

it L

before a consumer furum,!commissinn in the fact of an existing

Er SRS

arbitration clause in the bullder buyer agreement, the hon’ble
Supreme Court in ca_;e titted as M/s Emaur MGF Land Ltd. V.
Aftab Singh in mw.;;fon r;:u_«s.-l'uftmm no. 2629-30/2018 in civil
appeal no. 23512-23513 of Zﬂl? declded on 10.12,2018
has upheld the afuresaid |u dgement of NC DRC and as provided

in Article 141 ofthe Cpnst;tutmn anr:iia the law declared by

the Supreme Euurt shall be binding r'::-n ail courts within the

Y el

territory of India and ar:cm_-dmgiy the authn::vrn:},r is bound by

the aforesaid view. The relevant paras are of the judgement
f 1‘ '5; 1 'ﬁ' T .l_ !

passed by the Su‘prﬂmg Court is reprnduced below:

=3 - ..k B A
25 Thrs Court in the series of judgments as noticed
above considered the provisions of Consumer
Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer
Protection Act being a special remedy, despite there
being an arbitration agreement the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the
application. There is reason for not interjecting
proceedings under Consumer Protection Act on the
strength an arbitration agreement by Act, 1996. The
remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaint means any allegation
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43

G.

44,

in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under
the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap
and a quick remedy has been provided to the consumer
which is the object and purpose of the Act as noticed
above.”

. Therefore, in view of the above judgements and considering the

provision of the Act, the authority is of the view that
complainants are well within their rights to seek a special

remedy available in a henef‘cra] Act such as the Consumer

by i

Protection Act and Act of Zﬂlﬁ instead of going in for an

i S "‘J-.._

arbitration. Henr:ef we have no hesitation in holding that this
& % L0 WD

authority has the requisite jurlsdir:tmn to entertain the

complaint and that the dispute does not require to be referred

to arbitration necessari]y B | |-

Findings on thab l‘g]‘ ief sought by the mmplainants

Relief sought b&' thq! mmplainantsr 'The complainants have
sought following re“!iefL

_r-’

(i) Direct th? rrpﬁhdﬂnt ;o a!y ﬁédem}iﬁd interest on the
pt h?‘tlge%h ofl n'l' ﬁ‘\om the complainants
in respﬁct &f ﬂat{umt Qear;ng: no. 1'21';1412[!4 in the said

amount r‘Ec

project.

In the present complaint, the complainants intend to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under: -

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the

handing over of the possession, at such rate as may
be prescribed.”

45. Admissibility of grace period: The promoter has proposed
to hand over the possession. of the apartment within a period

';.:..“l-_

of 42 months from the ti:?d:tl§J ] __ctinn of the building plan or

e

execution of flat buyer’s W@ﬁ!t whichever is later. The flat
buyer’s agreemeut was. ﬁecuted on 16.01.2013 and the
building plan was ﬂPPmV,Bd un‘iiﬁ*a,zmz The flat buyer's

agreement bemg Executed Iater l:he ﬂu'e tlate is calculated
from the date of Executinn of flat huyerﬂs agkement. The said
period of 42Ergnﬁxt}rs{*expires on 16. ﬂ;’ ZD}? Further it was
provided in the, flat b@yer’s qgreemﬂbﬁhat promoter shall be
entitled to a gracmpmad nf Eﬂﬂ@;;-after the expiry of the
said committed periud fﬂr*’makfng offer of possession of the
said unit. In a%w} v{gbxglsé;% r%vp_u@déptisgtalming this grace
period of IBQ.Hdays; for making-,'.paffel; df possession of the said
unit. There 'isho./material_evidence lon 'record that the
respondent/promoter had completed the said project within
this span of 42 months and had started the process of issuing
offer of possession after obtaining the occupation certificate.
As a matter of fact, the promoter has not offered the
possession within the time limit prescribed by the promoter in

the flat buyer’s agreement nor has the promoter offered the
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46.

47.

possession till date. As per the settled law one cannot be
allowed to take advantage of his own wrong. Accordingly, this

grace period of 180 days cannot be allowed to the promoter at
this stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges. However, proviso to section 18 provides
that where an allottee dpe.s not intend to withdraw from the
project, he shall be pafﬂ;L hh?‘tﬁi:afmmnter interest for every
month of delay, till tt}baﬁiﬁa . e&uf possession, at such rate
as may be prescn,h‘ﬁq aﬂh*mygp @mcrlbed under rule 15

of the rules. Ru’[e‘k&»has@m repro uc'id as under:

Rule 1& ﬁéscrlbed rate nf Intereq@t"k[ﬁ'avisa to
section 12,’5 section 18 and }ub-saéﬂbh {4} and
suhseaqan (7) of section 19] ] <
(1) Fanthepurpm of proviso to section 12 section
18; and, sub-sections (4) and (7) of section 19, the
“interest at the rate prtscﬂbed" she be the State Bank
of India highést marginal costof lending rate +2%.:
Provided thatin &ﬂﬂa&mwﬁaﬁ&ﬂf India marginal
cost of .'endmg rdte: (M{:L&] .ts*ﬁht in use, it shall be

rep!uc be tes which the
State m mf m time for
lendi e@e P .’Fap—f

The Iegislatur“é_injts Wi:;du'ni in the 'Sub‘ui'dinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar
MGF Land Ltd. vs. Simmi Sikka observed as under: -
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48.

49,

"64. Taking the case from another angle, the allottee
was only entitled to the delayed possession
charges/interest only at the rate of Rs.15/- per sq. ft.
per month as per clause 18 of the Buyer’s Agreement
for the period of such delay; whereas, the promater
was entitled to interest @ 24% per annum
compounded at the time of every succeeding
instalment for the delayed payments. The functions of
the Authority/Tribunal are to safeguard the interest of
the aggrieved person, may be the allottee or the
promoter. The rights of the parties are to be balanced
and must be equitable. The promoter cannot be
allowed to take undue adyantage of his dominate

position and to exploit the needs of the homer buyers.
This Tribunal is duty bound to take into consideration
the legislative intent i;e, to pratect the interest of the
cansumers/nﬂnttegsw’h he estate sector. The

clauses of the j ment gnﬁ&a"ed into between
and unreasonable
'%(‘far delayed
s in the
rs to the
eit the
conditions of the
reex-facie one-

nfair ‘and me shall
constitute the unjft

promater. T} L
conditions of the &
and binding."”
t t k of India i.e,
Consequentl)%ra@ pé%vﬁe{gfﬁt@aé atéf,Ban of India i.

,{Ehl,cg_,m, the margmal cost of lendlpg rate (in short,
MCLR) as on-date.i.e, 08.04:2021'is 7:30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay
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the allottee, in case of default. The relevant section is
reproduced below:

“(za) "interest” means the rates of interest payable by
the promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be
liable to pay the allottee, in case of default.

(i) the interest payable by the promoter to the
allottee shall be from the date the promoter
received the ﬂmaa{{it_ or any part thereof till the

date the amol - p thereaf and interest
thereon is refund ,5 e interest payable by
the a.'.'arree defaul q’l?y t to the promoter

. Therefore, mg!r ﬁélajr ‘aqlments from the
cnmplainant& ﬁaﬂ be - cﬁgﬂy at t\FlE"pr‘escnbed rate ie,
9.30% by th; ;:gspundentfpmmntiar whieh is the same as is
being granl:bd. lfig the cor?pla;ndnts ! in tase of delayed
possession ch i 0 ll . !.:"&%;

51. On considemtinm&? m f?}d‘l[able on record and
submissions made ‘tat-iizﬁtﬁ""‘ the parties regarding
cuntraventiu ﬁ ﬂ ority is satisfied
that the respond ent is n contravention of the section 11(4)(a)
of the Act by not hqnd?'lgww:r“wsséssian by the due date as

per the agreement. By virtue of clause 5.1 read with clause 1.6

of the agreement executed between the parties on 16.01.2013,
the possession of the subject apartment was to be delivered
within stipulated time ie., by 16.07.2017. As far as grace
period is concerned, the same is disallowed for the reasons
quoted above. Therefore, the due date of handing over

possession is 16.07.2017. The respondent has failed to
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handover possession of the subject apartment till date of this
order.  Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the
respondent is established. As'such the allottee shall be paid, by
the promoter, interest forg}:gﬁ(qmnth of delay from due date
of possession i.e, lﬁrgﬁf@lﬁﬁ&‘the handing over of the

: Fal ¥ ¥ Py, .
possession, at p}@ﬁ&ﬂmﬁiﬂﬁﬁ ?.a. as per proviso to

section 18(1) ?f‘ ﬁ%ﬁ@ﬁ@wﬂiﬁo{ the rules.
=/ YA
Directions @ihq’ authq_my TN \ ¢

.

19
-

AL [ E | < :
Hence, the aqf{in -i;y--l!erghy%pas‘_sess-th;s . __rc_i?er and issues the

following dirgcfﬁgﬁs‘_ 4ndl;er Ijﬁec't;:_\org;: _.;_;'E'a?; e Act to ensure
compliance of %ﬁkﬂ}@émmﬁ; |
function entrusted to mla&hrwﬁader section 34(f):
i. The cunﬁal%nan% %%eﬁl%%rx &glayed possession
charges under section. 18..(1) of the Real Estate
{Regulai&itih"&.ﬁeﬁ;iup!‘ﬁmﬁi} Act, 2016 at the prescribed

rate of interest i.e, 9.30% per annum for every month of

A S
the promoter as per the

delay on the amount paid by the complainants with the
respondent form the due date of possession ie.,
16.07.2017 till the handing over of possession after

obtaining occupation certificate.
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iil.

iv.

The arrears of interest accrued so far shall be paid to the
complainants within 90 days from the date of this order
and thereafter monthly payment of interest till handing
over of possession shall be paid on or before 10t of each
subsequent month.

The complainants are also directed to pay the outstanding
dues, if any. Interest on the due payments from the
complainants and _ mterest on account of delayed
possession charges‘toﬁa‘paiﬁ by the respondent shall be
equitable i.e,, at m&}p“mkcﬁﬁgd rate of interest i.e., 9.30%

per annum.

™

The resgnndent shgll not cha::ge anything from the

complainants which is not the partiof the agreement.

53. Complaint stands disposed of.
54, File be mnsrgﬁed fb rEglstr}'

.l Yy

LR “‘ €
. - 3 I: l.:-.: .I_ ‘ _.-.

[Samé’ Kumar) - [Dr. K.K. Khandelwal)
Member B 8 A L f;‘ f w_ Chaarman

(e

-‘__. .I:I. ;p i B N

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.04.2021

Judgement uplaoded on 18.11.2021
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