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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 280 of 2020
First date of hearing: 13.03.2020
Date of decision 08.04.2021
Mr. Virinder Kumar Ratti
R/o: - Ranjit Garh, Gali no. 2, House no. 8,
Chandigarh Road Nawanshahar, Complainant
SBS Nagar, Punjab - 144514 .;
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1.M/s BPTP Limited
2. M/s Countrywide: Pmmutemhﬁ N
Both Having Regd. Office at; - M—u M:ddle--
Circle, Connaught = \
Circus, New Delhi-110001 Respondents
3. Mr. Kabul Chawla |
Regd. Office: - 7, Amrita Shergill Marg, Lodhi
Garden, Lodhi Road, Central Delhi, New [}elhl -
110003,
CORAM: - panes®
Dr. K.K. Khandelwal® = A T Chairman
Shri Samir I{umaf‘f' " f A '5.; | A Member
APPEARANCE: _ :
Sh. Chandan Singh Advocate for the complainant
Sh. Venket Rao Advocate for the respondents

ORDER

1. The present complaint dated 10.02.2020 has been filed by the

complainant/allottee under section 31 of the Real Estate
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HARERA

(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Actor

the rules and regulations made thereunder or to the allottee as
el -

1deratinn the amount

handmg over the

F20-902, 9 Floor,
wer-T20

(Page no. 73 of reply)
: IB sq. ft.

S LN LN (P@gqinu 56 of reply)
3| Date of exetufion of Jat buyer's | 22012013
agreement (Page no. 64 of reply)
5. Payment plan Construction Linked
Payment Plan

(Page no. 56 of reply)
6. | Total consideration Rs. 13,311,226.00/-

(vide statement of
account on page no. 58
of complaint) ]
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7. | Total amount paid by the Rs. 13,205,867.00/-
complainant (vide statement of
account on page no. 58
of complaint)
8. | Due date of delivery of 22.07.2016
possession [Due date is calculated
[As per clause 5.1 read with from the date of
clause 1.6 of the flat buyer's execution of agreement
agreement i.e, 42 months from | being later]
the date of sanction of the [Note: - Grace period is
building plan or execution of not allowed]
agreement, whichever is later.]
9, | Offer of possessimrf' ' Not Offered
10. | Occupation certifi i1 Occupation Certificate
,dw't .1 Al ,.‘-{ N r this tower has not
'-b TGy | be n received.
11. | Delay in handingover | annthsi?
possessio i1l the dﬁt& bf ‘ ays.
decision i.e,, 08.04.20
3. The particul @ the rra" as provided
by the registr ¢ u th . re as under:
)
= Locs}tlun f anjecft“\ ?@rﬁ?}ﬁg, Gurugram
4. Nam\l’b‘ﬁ'f‘th@ bﬂ}j‘bc!t\“} Er{;;iﬁh-}éulsing Project
5. Whether project is new or | Ongoing
ongoing
6. Registered as | Phase
whole/phase
7. If developed in phase, | Not Provided
then phase no. N
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8. Total no. of phases in | Not Provided
which it is proposed to be
developed if any
9. HARERA registration no. | 299 of 2017
10. Registration certificate Date Validity
13.10.2017 | 12.10.2020
11. Area registered 10.23 acres
12, Extension applied on-, | N/A
13. | Extension certificateno; |1 Validity
%
2.
%
4.
in case. of o ™ A N
asrz,w. J Hsﬁﬁmr <A
marketing agreement
entered  into  after
obtaining license.
T Whether BIP permission | N/A
has been obtained from
DTCP
Date of commencement of the project
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|_1. Date of commencement of | Not Provided
the project
Details of statutory approvals obtained
S.N. Particulars Approval Validity
no and
date
; A Approved building plan | 21.09.2012 20.09.2017
2. Environment clearance 15.10.2013 | 14.10.2020
3 Occupation ce fcate ;J;*Occupanﬂn Certificate for
date i % thls tower has not been

4, That the com @1 tlsiﬁ?ﬁfﬁﬁfﬁah' % entioned address,
' .;1_ ant i'srfETE pﬁrth”aser aitp ee of residential
flats from réspon nts Ih ﬂw "" named ‘Terra’

er d;} as tl‘,(e saléf,«ﬁrﬁ‘m:l’], Sector 37 D,
Gurugram, Haryaq;*a.,rx:? - :L1 N/

5. The respondent no. lﬁnd&,al:ﬁ.ﬁet/ mpanies and respondent
no. 3 is the ﬁ Fi tni;:fthe respondent
companies mﬁ' 913 gﬁ{# ad launched the
said project. Fn:tltzeﬁgl;}ﬁpsé cfs&l{gﬂl pry/ﬁmﬂﬂn of the said
project, the respondents from the very beginning falsely
represented that the project shall be completed in a time
bound manner.

6. That the complainant relying upon the reputation of the

respondents and being interested in purchasing the apartment

Page 5 of 27




HARERA

&5 GURUGRAM Complaint No. 280 of 2020
in the said project entered into flat buyer’s agreements on date
22.01.2013.

7. That the complainants booked the unit with the respondents
in the said project bearing no. T20-902, floor no. 9, in T20
tower (Hereinafter referred as the ‘said unit’), by paying the
amount of Rs. 6,00,000/- on 27.08.2012 and thereafter the

agreement was exeeuted on 22.01.2013. The total basic sale

ft. on the super b}utt up area,hmeam;mg 1998 sq. ft. as per

clause 2.1 of the’eﬁreetﬁeni “The ot P;ii'nant as on today has
almost paid ﬁge fentlre aemuntfﬁg r,ef+ the flat ie, Rs.
13,205,867. eu,( TN 1 “1 ! :e I’

8. That as per el S eﬁ th FHA it was spge;ﬁeally stated that
the censtrueﬁark\d(;thlﬁf said uniL wm be completed and

possession will effer f complainant within
{ p

the commitment perle’d** esiﬁér ‘the deﬁmtien of commitment

period as de%n;djh i ﬁse ref ﬂ;e agreement the
commitment peneﬂ 15 menths It is re’[eeant to mention
herein that the FBA Waﬁ“mgﬂﬂ:ﬁld_ed_ﬂd_ heavily loaded in the
favour of the respondents pointing out to the grave unfair
trade practices being carried out by the respondents. Thus, on
bare perusal of clause 5 read with clause 1.6 of the agreement,
the agreed time frame for handing over the possession of the
said unit in issue to the complainant by the respondents have

already expired and the entire project has been delayed
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inordinately, There is no construction activity or development

work going in the said project and same has come to a
complete halt. That the work at the project has been delayed
inordinately without any cogent justification and it is the
absolute breach of the terms of the agreement by the builder,
as the promised date for the possession was given by the

builder i.e., 21.07.2016. lt is submitted that, time was the

essence of the agreem{p&d

| therefore since the possession
was not given by the bl.g Vi

in time, therefore, it is not
obligatory nor fea;jb[\e, on ’Fl'ra part ofthe complainant to take
the pussessionfﬁfpﬂfﬁﬁh Elﬁnﬁ‘dgflﬁp and this amounts to
frustration nﬁhg%émentﬂn pa:f of th\é bﬁilder as the material
term of the agremnent Hs been breachgd’by the builder, The
time being the., esggrme of the ﬂnnmc&. ﬂ;e complainant has

become duly ént;;lé{for ﬁhe gefqnd Ipf ElIey’ money along with

penal interest. ‘,‘_ 4‘}‘;

\v .f’
RE GV
9. That the said unit waﬂ‘pumhased by the complainant for his

personal uség % % ﬁ ;i*%med deficient in
providing semces e respon ents rﬂir.m.lre illegal]y collected
the money ﬁ'gtn Qly: cgm_ﬂ]h;_r_i,ﬁnhas 'gen_payment schedule
sottled between the parties and have deliberately not carried
out the construction work of the apartments in accordance
with the same.

10. That the complainant being aggrieved against the respondents
for not completing the said project and for not delivering the

possession of the said unit, the complainant made number of
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11.

12.

13.

14.

15.

visits to the site and requested the respondents to handover
the possession but all in vain.

That the complainant has at all times made payments against
the demand of the respondents and as per payment schedule

of the agreement.

Relief sought by the complainant:
The complainant has snughtfﬂﬂuwing relief(s):

(i) Direct the respunﬂen&*ﬁa handnver the possession of
the said unit to the &h‘ﬁlﬂiﬁant that to completed in all
aspects wltl'ungt!mejramb‘ .

(i) Direct thzg.I rkgpundggtﬁ tqpay tﬁe dq]ayed possession

mterestf@_._;lﬁ-& pa. .’, -\

On the date nf’ _ hearingl, the autﬁnr}t}r qxplained to the
respnndentsfprﬁmnt&rs about the unuﬁmr&htian as alleged to
have been cnmﬁr&@?ﬁ r.‘glatign m'sebﬁun 11(4) (a) of the Act
to plead guilty or notta ﬁleﬂd’gnﬂﬁyﬂ
Reply by the:respuﬁﬂent ,? i .
That the respﬁndeﬁts had dﬂigénti}" a]:fpﬁed“fur registration of
the project in ,gqg_:;ﬁufn i.e, ﬁ“'}‘ae,.rr_‘a," located at sector-37D,
Gurugram including towers-T-20 to T-25 & EWS before this

T

hon’ble authority and accordingly, registration certificate
dated 13.10.2017 was issued by this Hon’ble Haryana Real
Estate Regulatory Authority.

The complainant has approached the hon'ble authority for

redressal of their alleged grievances with unclean hands, i.e.,
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16.

by not disclosing material facts pertaining to the case at hand
and, by distorting and/or misrepresenting the actual factual
situation with regard to several aspects. It is further submitted
that the Hon’ble Apex Court in plethora of decisions had laid
down strictly, that a party approaching the court for any relief,
must come with clean hands, without concealment and/or
misrepresentation of material facts, as the same amounts to
fraud not only againstt :"[‘_ﬁ_sﬁgndenta but also against the
court and in such situé@h;l}}e complaint is liable to be
dismissed at the t};mei'h‘old ;vnfithdut Any further adjudication.
Reference may. bra, ma“l!e fo ifzé“"f&llb’wiqg instances which
establish cnnc@hentfsupprmlun ,! pﬂsrepresentatmn on
the part of the ;uinp]aluant. A
» That the.g compléina;nt appruached the respondents
through a hf'aj;aer namely "Ilijt:inJ Bali C/o Space
Management’“&\eﬂgﬁhﬁ‘alutlnﬁs\fﬁ Ltd." after conducting
due diligence of f the *fmt real estate geographical
market a L?’te R tE financial viability of the
same. That the mmp ainant 1s an mvestor and has booked

the unit in_ guegjﬁml to yield gamfui returns by selling the
same in the open market, however, due to the ongoing

slump in the real estate market, the complainant has filed
the present purported complaint to wriggle out of the
agreement.

» That the complainant falsely stated that the timely

payments were made by the complainant as and when
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demanded by respondents, however, as detailed in the

reply to list of dates. The complainant made several
defaults in making timely payments as a result thereof, the
respondents issue reminder letters for payment of the
outstanding amounts.

% That the complainant has concealed the fact that he himself

committed defaults in makmg timely payments of various

] q}ated time despite having
clearly agreed that ﬁﬂ: .-
agreement bet}ve:ein tsm ~pzirt Jgsm,vhtch is evident from
clause C {1?} b?jh&%ufﬁmﬁpgﬂga@n form and clause
71ofthef@\/ g W\ >

» That the cumphant in the entlre cnm;gaint concealed the
fact that r)tqupﬁatef regagdmg thﬂ -?atus of the said project
were pruﬁdq@\m him by the rq;pfcmdentsh However, the
cnmplaman; w&a mnsﬁﬁﬂy,, E,rowded construction

updates by the respundentsfﬁﬂe ‘email dated 25.09.2015,
16.03.2017,.. %&%‘%Ty | 2405, zq;? 21.06.2017,
15062018, 0 67 1“2013 24.02.2019,
19.04.2019, 150520194t | L/

17. That the complainant made mardinate delay in making timely

ent is the essence of the

payments of instalments and the delay is continuing further
since the complainant has still not cleared the dues. The act of
not making timely payments is in breach of the agreement
which also affects the cash flow projections and hence, impacts

the projected timelines for possession.
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18.

19.

20.

That the relief(s) sought by the complainant is unjustified,
baseless and beyond the scop/ambit of the agreement duly
executed between the parties, which forms a basis for the
subsisting relationship between the parties. It is submitted
that the complainant entered into the said agreement with the
respondents with open eyes and is bound by the same. The

relief(s) sought by the cempleinant travel way beyond the four

"45..'

: ey d between the parties. The
complainant while entezﬁ@;;:'\:t‘he agreement has accepted
and is bound by eqeh\and é'eeny elauee of the said agreement.

Therefore, in light“ﬂf EHE s&ﬂed lﬁw ‘the reliefs sought by the
complainant inth; eemp[aint under repl;y iaannet be granted
by this hon’ bie.,autherﬂ;)rv ~ ' 1 2]

The parties liag‘ %d an{er the ﬂat;hp,yér s agreement to
attempt at amlq‘e' eﬂlﬁ\g the ;naﬁ}e‘r g}ldrifthe matter is not
settled amleah\l}.i fb:‘;;'efell'- th,e. ﬂﬁder for arbitration.

Admittedly, the cemﬁ‘lelnaeisﬁmd‘faieed a dispute but did not
take any ete@ r.ﬁ inv e%% %ﬂ Hen it is in breach of
the flat buyef‘"’s agreement be' een Ehe parties. The
allegations made requirEE ‘proper” admdieaﬁen by tendering
evidence, cross examination etc. and therefore cannot be
adjudicated in summary proceedings.

That the proposed timelines for possession have been diluted
due to serious payment defaults in making payment of
installments by various allottees of the project ‘Terra’

including the complainant herein.
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21.

22.

23.

That the construction was affected on account of the NGT
order prohibiting construction (structural) activity of any kind
in the entire NCR by any person, private or government
authority and also on account of coronavirus (COVID 19),
construction came to a halt, and it took some time to get the
labour mobilized at the site. It is submitted that with respect
to the construction of the to_wer in which the unit in question

is located, work such as-_' r ral work, plaster works, MS

: is completed. It is further
submitted that for th‘é.qreT‘a.ining :B‘rﬁtructmn work is going

at full pace at ghq ﬁtﬁiﬁd fﬁe re‘qun@ents are making every
endeavour tnhan?%ver pnssessmn of théun;t at the earliest.

- '_;_g. 1

-

Jurisdiction qttile aut‘.hm'lty " ) = i

The responde\n}:s havE raised nhjectlnn regarding jurisdiction
of authority to. enté;tam the pﬂ!seﬂt’ cumplaint and the said
objection stands rejécl'gi The. au;h‘erity observed that it has
territorial as well as suBIect‘mﬁﬁer jurisdiction to adjudicate

the present cgmﬁlazh@ H %ﬁsn%q?mﬂbelnw

E.l Territorial iuﬂsﬁcﬂqn‘
As per notification’ no: 1;92;201%1%? ciated 14.12.2017

issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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24.

25.

District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.
E.1Il  Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the adludlcatmg officer if pursued by
the complainants at a later stage The said decision of the
authority has been upheld by the Haryana Real Estate
Appellate Tribunal in 1ts Judgement dated 03.11.2020,
appeal nos. 52 & 64 of 2018 titled as Emuar MGF Land Ltd. V.
Simmi Sikka and anr.. . =

Findings on t]:[e‘ub!ectiehs raised by ihe respondents.

F.1 ﬂhjeetiqn negarding untlme]y pjajrments done by the
complainant. " " el

The respondents heve__c;entehded that the complainant has
made defaults in mqking payments as a result thereof, the
respondents hatre to issue reminder Iettersdated 07.04.2014,
19.11.2015, 21.12.2_015 and 18.{}4.3[}16 and only after the
reminders, the eemp!einent came forward to clear the
outstanding dues against the demand letter. The counsel for
the respondents stressed upon clause 7.1 of the buyer’s
agreement wherein it is stated that timely payment of
instalment is the essence of the transaction, and the relevant

clause is reproduced below:
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"7 TIMELY PAYMENT ESSENCE OF CONTRACT.
TERMINATION, CANCELLATION AND FORFEITURE"

7.1 The timely payment of each instalment of the Total
Sale Consideration i.e. COP and other charges as stated
herein is the essence of this transaction/Agreement. In

case the Purchaser(s) neglects, omits, ignores, defaults,

delays or fails, for any reason whatsoever, to pay in

time any of the instalments or other amounts and
charges due and payable by the Purchaser(s) as per the

payment schedule opted or if the Purchaser(s) in any
other way fails to perform, comply or observe any of
the terms and conditions on his/her part under this
Agreement or commits any breach of the undertakings
and covenants contained herein, the Seller/Confirming
Party may at its sole discretion be enti tled to terminate

this Agreement forthwith and forfeit the amount of
Earnest Money and Non-Refundable Amounts and
other amounts of such nature...”

26. At the a:rutsetﬁ*!_:;ﬁ';feIeuéﬁﬁfﬁfﬁﬁlmé’n‘t@ﬁ;the said clause of
the agreembt® fle. “ZyJIMEEYS PAYMENT ESSENCE OF
CONTRACT. | TERMINATION, | CANCELLATION  AND
FURFEfTURE”;ﬁiEE%h the ;%paﬁmg}té-ﬁqrf be made by the
complainant h;}eﬁ*%ﬁmlﬁuh{adg%iﬁglf{kinds of terms and

}' e el
conditions. The dra 5 S duse and incorporation of

such condition 'arml gue aﬁunteﬁain but so
heavily loadr:l favo ﬁﬁ&e_ and against the
allottee thaté;";g;n:’gf ;qggﬂgfatﬁm ‘Itll:';'a_;lé‘t]nttee in making
timely payment as per the payment plan may result in
termination of the said agreement and forfeiture of the earnest
money. Moreover, the authority has observed that despite
complainant being in default in making timely payments, the

respondents have not exercised his discretion to terminate the

buyer’s agreement, The attention of authority was also drawn
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towards clause 7.2 of the flat buyer’s agreement whereby the

complainant shall be liable to pay the outstanding dues
together with interest @ 18% p.a. compounded quarterly or
such higher rate as may be mentioned in the notice for the
period of delay in making payments. In fact, the respondents
have charged delay payment interest as per clause 7.2 of the
buyer's agreement and has not terminated the agreement in
terms of clause 7.1 of tht‘!‘!'{gzﬁ'ﬁ agreement. In other words,
the respondents have alrgaﬂjrehaa'ged penalized interest from
the complainant on- ﬂcp:;u;;t:é de]a‘y 1n making payments as
per the paymentsche;lﬂfe Hu\ﬁeiﬁn@ftprthe enactment of the
Act of 2016, t,hae Pasitiun 'r-s_as changed Se}zt[tm 2(za) of the Act
provides that thqfrate of intgrest chargqabké from the allottee
by the pram@t%t;st m tgse of ;Iet‘ault. rﬁ)il],;b? equal to the rate
of interest whfcb pmmute:s sha“u ‘be liable to pay the
allottee, in case a,f iefaglb?her{bf Jnterest on the delay
payments from the ‘tomplainant shall be charged at the
prescribed ri’teie ’%BW’byﬁwe ;gspnnﬁents which is the
same as is being granted to the cnmpfainant in case of delay
possession charges., |

F.11  Objection regarding complainnnt are in breach of
agreement for non-invocation of arbitration.

27. The respondents have raised an objection for not invoking
arbitration proceedings as per the provisions of flat buyer’s
agreement which contains provisions regarding initiation of

arbitration proceedings in case of breach of agreement. The
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following clause has been incorporated w.r.t arbitration in the

buyer’s agreement:

L)

All or any disputes arising from or out to touching
upon in relation to the terms of formation of this
agreement or its termination, including the
interpretation and validity thereof and respective
rights and obligations of the parties shall be amicable
by mutual discussion, failing which the same shall be
settled through arbitration. The arbitration
proceeding shall be governed by the Arbitration &
Conciliation Act, 1996 or any statutory amendments,
modifications or re-enactment thereof for the time
being in force. A Sole Arbitrator, who shall be
nominated by the Seller/Confirming Party’s Managing
Director, shall hold the arbitration proceedings at
Gurgaon. The Purchaser(s) hereby confirms that he
shall have no objection to such appointment and the
Purchaser(s) confirms that the Purchaser(s) shall have
no doubts as to the independence or impartiality of the
said arbitrator and shall not challenge the same. The
arbitration proceedings shall be held in English
language and decision of the Arbitrator including but
not limited to costs of the proceedings/award shall be
final and binding on the parties. "

28. The authority is of the-opinion-that the jurisdiction of the
authority canﬁq%:efﬁtﬁhﬁfﬁ ;th@p of an arbitration
4 £,

A B 8L B .
as it may be noted that section

clause in the g‘u)fér'% agreement
79 of the hc*tbmthejjh;iécﬁcﬁbnf of ‘civil courts about any
matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal. Thus, the intention to render
such disputes as non-arbitrable seems to be clear. Also, section
88 of the Act says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other

law for the time being in force. Further, the authority puts
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29,

HARERA

reliance on catena of judgments of the Hon'ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has
been held that the remedies provided under the Consumer
Protection Act are in addition to and not in derogation of the
other laws in force, consequently the authority would not be
bound to refer parties to arbitration even if the agreement
between the parties ha_;]}- a{:-%rhi}ratmn clause. Therefore, by
applying same analngyf;*ﬁﬁ?é@if?sence of arbitration clause
could not be construed to tql_-;-_g-la});'ehg,_;he jurisdiction of the

authority. /T ONd\
') B r -.I‘ - -

Further, in dﬁab ;?'iliigh and ors. v. Eniqar MGF Land Ltd and

ors., Consunief case no. 701 _of '_Lj"ﬂi_s déé@éd on 13.07.2017,
the National -Cc.:_.né\umer Disputes Rq;irgsgé_l Commission, New
Delhi [NCDﬁCj _t:asw_he_l_ld that the ja:rl;_:i;:ratinn clause in
agreements het:ﬂe;n :cl:w:r cqyt}p__lgiﬁ_ﬁn‘;_t‘.a::nd builder could not

circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below: 4 .
s s = eu 8. 0%

“49. Support to the above view is also lent by Section
79 of the recently enacted Real Estate (Regulation and
Development) Act, 2016 (for short "the Real Estate
Act”). Section 79 of the said Act reads as follows:-

"79. Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no
injunction shall be granted by any court or other
authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this
Act”
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It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1)
of Section 71 or the Real Estate Appellant Tribunal
established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy
(supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide,
are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which,
to a large extent, are similar to the disputes falling for
resolution under the Consumer Act.

56. Consequently, we unhesitatingly reject the
arguments on behalf of the Builder and hold that an
Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the
Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notwithstanding the amendments
made to Section 8 of the Arbitration Act.”

30. While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact of an existing
% A W BN | | | F N T

arbitration clause in the builder buyer agreement, the hon’ble

Supreme Court in ca.;étitled as Mfs Emaar MGF Land Ltd.

e ail

V. Aftab Sin&h“inf_ gevisigntqetli:_tign ;'HE' 2629-30/2018
in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC
and as provided in ﬁ;rtiﬁlé 141 oftﬁe Eo.nsﬁtutiun of India, the
law declared by the Supreme Court shall be binding on all
courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. The relevant paras
are of the judgement passed by the Supreme Court is

reproduced below:

Page 18 of 27



HARERA

&% GURUGRAM Complaint No. 280 of 2020

“25. This Court in the series of judgments as noticed
above considered the provisions of Consumer
Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer
Protection Act being a special remedy, despite there
being an arbitration agreement the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the
application. There is reason for not interjecting
proceedings under Consumer Protection Act on the
strength an arbitration agreement by Act, 1996, The
remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaint means any allegation
in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under
the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap
and a quick remedy has been provided to the consumer
which is the object and purpose of the Act as noticed

ﬂbﬂll'ﬂ.“_. E U~ t -t |

31. Therefore, in view of the aléuve_ iudgelmen'tslan_d considering the
provision of the 1Act, ti;e r:.autliqnwitjgl"ish'lt::«'t' the view that
complainant ar:a we[lwlthﬂi_rl gheir_:'l:g'!ﬁs' to seek a special
remedy available in evtdi:-l_g_r_:_g_ﬂcig] J;Ict such as the Consumer
Protection Act and Act clf 2{]16 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this
authority has the requisite jurisdiction to entertain the
complaint and that‘tﬁe d.'isupute_ &oegnut redufre to be referred

to arbitration necessarily.

G. Findings on the relief sought by the complainant.
Relief sought by the complainant: The complainant has
sought following relief(s):
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32.

(i) Direct the respondents to handover the possession of
the said unit to the complainant that to completed in all
aspects within a time frame.

(i) Direct the respondents to pay the delayed possession
interest @ 18% p.a.

In the present complaint, the complainant intends to continue

with the project and is seeking delay possession charges as
Sebhakits 2

c %&‘.‘t}nn 18(1) of the Act. Sec.

S

TV

W

o Ve sl .]"'_F:'T'f"-@*‘l-rf o sl

18(1). If; _&p‘?ﬁw@g&@q@mﬁﬁy‘ﬁ unable to
; assion of an apartment, plot, or building, —
I ' 1

Provided that where an allottee does ot Intend to

aw;from the project, he shall be paid, by the

fau every m ith' Eé'_}{. till the

assession, rdte as may be
/

]

L e}
prescribed.” . “0 TE v
s
0

33. Clause 5.1 read with clause 1.6 of the flat buyer’s agreement

1
provides theM HW‘IEH‘%%@%SSESSMH and the
L e s A

same is reproduc dFel Wi~ AR A
) %d ) 1(? I(=I<AIV]

“Clause 5:1- The Seller/C ffnﬁi Party proposes to
offer possession of the unit to the Purchaser(s) within
the Commitment period. The Seller/Confirming Party
shall be additionally entitled to a Grace period of 180
days after the expiry of the said Commitment Period
for making offer of possession of the said unit.

Clause 1.6 “FBA" "Commitment Period” shall mean,
subject to Force Majeure circumstances; intervention
of statutory authorities and Purchaser(s) having
timely complied with all its obligations, formalities or
documentation, as  prescribed/requested by

-

Page 20 of 27

32



HARERA

& CURUGRAM Complaint No. 280 of 2020

34,

35,

Seller/Confirming Party, under this Agreement and
nat being in default under any part of this Agreement,
including but not limited to the timely payment of
instalments of the sale consideration as per the
payment plan opted, Development Charges (DC),
stamp duty and other charges, the Seller/Confirming
Party shall offer the possession of the Unit to the
Purchaser(s) within a period of 42 months from the
date of sanction of the building plan or execution of
Flat Buyers Agreement, whichever is later.”

At the inception it is relevant to comment on the pre-set
possession clause of thg;_ﬂii.}juxer’s agreement wherein the

)J‘

..:".._v "f"'l
possession has been sﬂhﬁﬂf&dﬁh innumerous terms and
T e |

conditions, force Eﬂmjeﬁ;}t:‘ef .i%}%fé%mﬂqﬁnces and innumerous
terms and cnn@iﬁg}suﬁé,&raqﬁlia%?jﬁ)\s clause is not only
vague but snﬂ?%ﬁn?ﬂeﬂlﬁ:ﬁvn&r?&f;t?e promoters that
even a singlé ilggﬁult b_g‘.tl:u‘e_alli?ittee m Tﬁi}fglling obligations,
formalities aliél'_ ‘I I entaignns etc: ;ﬁsipjjucrihed by the
promoters m&fﬂnﬂ I e':{th%pd?seﬁsithn‘lféisjg" irrelevant for the
purpose of alluéﬁs\iﬁﬁé W@gﬁmate for handing over
possession loses its eaning: The incorporation of such clause
in the buyer's agreemen : ersis just to evade the
liability towi%:ﬁlﬁ- ilﬁf&ﬁ:;ef unit and to deprive
the allottee of hj§ nghtac;:nﬂngaﬁtgr,dglayin possession. This
is just to cnmrﬁeﬁi as I. t; '.hov:r- the hui;l.der has misused his
dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option but to sign on
the doted lines.

Admissibility of grace period: The promoters have proposed

to hand over the possession of the apartment within a period
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36.

HARERA

of 42 months from the date of sanction of the building plan or
execution of flat buyer's agreement, whichever is later. The flat
buyer’s agreement was executed on 22.01.2013 and the
building plan was approved on 21.09.2012. The flat buyer’s
agreement being executed later, the due date is calculated
from the date of execution of flat buyer’s agreement. The said
period of 42 months expires on 22.07.2016. Further it was
provided in the flat buyﬁs@e@;@ent that promoters shall be
entitled to a grace perm‘ﬂy @?days after the expiry of the
said committed pgﬂq{fur,tuﬂdngj offer of possession of the
said unit. In uther&arﬂs.,ihe rﬁpqﬂdﬁn;s are claiming this
grace period ﬁﬁi@ﬂ days ul’Elr maﬁ.mg offet nE possession of the
said unit. There is no mfaterial evlden:&nn record that the
respondents ;)lgqrgmtefs have :umpleted the said project
within this s}:‘?q@ 0{442 manths gpd 'Egd not offered the
possession of thve,‘sa};f unit till {hg ﬂate of judgement, the
promoters have not dﬁeradjﬂg' nssessmn within the time
limit prescrw ?yfit e pr ymoter: irr the flat buyer’s
agreement nor has the promqgqu anered the possession till
date. As per the E_Etﬂﬁﬂ \law. ofie ‘cannot be allowed to take
advantage of his own wrong, Accordingly, this grace period of
180 days cannot be allowed to the promoters at this stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay possession

charges. Proviso to section 18 provides that where an allottee

does not intend to withdraw from the project, he shall be paid,
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37.

by the promoters, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15
has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1)For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the "interest
at the rate prescribed” shall be the State Bank of | ndia
highest marginal cost of lending rate +2%.:

Provided that in case the Bank of India marginal
cost of lending rate-(Mt

s.not in use, it shall be
replaced by such benchima

gd Ao &

L rk lending, rates which the
State Bank’of" 2y fix fro u‘ﬂrg to time for
lending to the eral public. B N\

e

The legislature-in/its wisdi n in _tht;\si‘ﬁt;‘i;dinate legislation
Al L ,
under the prb?ffsi‘{m of rule15 of the rul%s;:_l}tqs determined the

prescribed riﬁ}fﬁﬁipt@reﬁp The rate of interest so determined

o

"-" 1 | | \ i 1
by the legislature,isreasonable and if th > said rule is followed
N\ .':‘E . F o™ ? S
to award the int&ﬁst;éﬁ;}juthsgfa}yﬁjfﬁrm practice in all the
cases. The Haryana Real [Estate Appellate Tribunal in Emaar

e a1 S o e
"64. Ta ngg'tﬁ"e case th alffgfé, the allottee

was only" En_tflrfy | to/ the delayed possession
charges/interest only.at the raté of Rs 15/ per sq. ft
per month as per clause 18 of the Buyer’s Agreement
for the period of such delay; whereas the promoter was
entitled to interest @ 24% per annum compounded at
the time of every succeeding instalment for the delayed
payments. The functions of the Authori ty/Tribunal are
to safeguard the interest of the aggrieved person, may
be the allottee or the promoter. The rights of the
parties are to be balanced and must be equitable. The
promoter cannot be allowed to take undue advantage
of his dominate position and to exploit the needs of the
homer buyers. This Tribunal is duty bound to take into
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38.

39

HARERA

consideration the legislative intent i.e, to protect the
interest of the consumers/allottees in the real estate
sector. The clauses of the Buyer's Agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for
delayed possession. There are various other clauses in
the Buyer’s Agreement which give sweeping powers to
the promoter to cancel the allotment and forfeit the
amount paid. Thus, the terms and conditions of the
Buyer’s Agreement dated 09.05.2014 are ex-facie one-
sided, unfair and unreasonable, and the same shall
constitute the unfair trade practice on the part of the
promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final

e

and binding." .
Consequently, as per hsite of --th,gftate Bank of India ie,
FAYSRL o™
https://sbi.co.in,the. Jm%itg; lending rate (in short,

r

MCLR) as on ’dé!ﬁ?e., 0804:2021 is'7.30%. Accordingly, the
prescribed ra(tgi:r . mteréét ’u;-l"il_l bﬁ-margf’iﬁtcbst of lending rate

+2% i.e., 9.30%:

The deﬁnitiuﬁydﬁt |

of the Act pruvi‘ﬂégs

-4 T
allottee by the pro ers ifi case ofdlefault, shall be equal to

the rate of in%ext %ﬁ.&{ Jtﬁr §E: be liable to pay
- _4 ¥
the allottee, in cas gw The/ relevant section is
reproduced E’E}M: 1 ,‘} b (s PIA 1\
AWIRR YA BY
“(za) "interest" means the rates of interest payable by
the promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee
by the promoter, in case of default, shall be equal
to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default.
(ii) the interest payable by the promoter to the
allottee shall be from the date the promoter
received the amount or any part thereof till the
date the amount or part thereof and interest

| 1|' n .. " .’24, l’

! | R U]

ned-under section 2(za)
R WO/

eo egtfb chargeable from the
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thereon is refunded, and the interest payable by
the allottee to the promoter shall be from the date
the allottee defaults in payment to the promoter
till the date it is paid;”

40. Therefore, interest on the delay payments from the

41.

complainant shall be charged at the prescribed rate i.e, 9.30%
by the respondents/promoters which is the same as is being
granted to the complainant in case of delayed possession
charges.

On consideration of thﬁf cut available on record and

submissions made b?‘:ijpﬂﬁ the parties regarding
contravention of Qﬁmugsﬁfthuﬁm e authority is satisfied

that the resp d}ﬂ{gra in ;‘gﬁhqﬁgq’qan of the section
by not

11(4)(a) of thq} handiqg DVE?‘}%}SIS@SSIDH by the due
_“@reemat B}' mrtue nf clagse 5.1 read with
'j@it l:;iflye’i"s ggreemenf &xeéuted between the
parties on 22.01. Zﬂ.i thg1 pqsseﬂltﬂf Ofﬂ}é subject apartment
was to be delivered. wiﬂun gbpulagéﬂﬂme ie,22.07.2016. As
far as grace permd is concé!‘hbﬂ the same is disallowed for the

reasons quot&i %qﬁé‘%ﬂiﬂ%ﬁﬁ’b t%p iuafﬁ{@te of handing over

possession lgv 2207. Zﬂlé The respﬂndenrs have failed to

date as per

clause 1.6 of

handover pussessiun of the suhied‘ apartment till date of this
order. Accordingly, it is the failure of the respondents to fulfil
its obligations and responsibilities as per the flat buyer's
agreement to hand over the possession within the stipulated
period. Accordingly, the non-compliance of the mandate
contained in section 11(4)(a) read with proviso to section
18(1) of the Act on the part of the respondents are established.
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42.

ii. The arrears‘_ﬁg

iii.

Complaint No. 280 of 2020

As such the allottee shall be paid, by the promoters, interest
for every month of delay from due date of possession Le.,
22.07.2016 till the handing over of the possession, at
prescribed rate i.e,, 9.30 % p.a. as per proviso to section 18(1)

of the Act read with rule 15 of the rules.

Directions of the authority
Hence, the authority herebx,gasses this order and issues the
QN

following directions unge' _' 37 of the Act to ensure
gpon the promoter as per the

function entrustedﬂc);the aﬁﬂiﬂrity_;uhclgr section 34(f):

The respon CZE ai:& dirggea"‘-&ti pa;,r interest at the
prescnbaﬁi_ﬁa £9.30% p.a. for eve‘ry month of delay from
the due dal’e of posselhsmn ie., 22, ﬂ'? 25‘1% till the handing

compliance of obligations.

tion certificate.
om 22.07.2016 till

the date of n‘ugﬁﬁy:tqgiaggh‘b shall be paid by the

promote q: eriod of 90 days from
date of t%ﬁ%rfﬁ%\i@%@ month of delay
shall be patl:l by ﬂm"prnmﬁtersta the allottee before 10t of
the suhsequ‘entmnnt?ras pér rule 16(2) of the rules.

“"%:‘m

The complainant is directed to pay the outstanding dues, if
any. Interest on the due payments from the complainant
and interest on account of delayed possession charges to
be paid by the respondents shall be equitable i.e,, at the

prescribed rate of interest L.e,, 9.30% per annum.
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iv. The respondents shall not charge anything from the
complainant which is not the part of the agreement.

43. Complaint stands disposed of.
44. File be consigned to registry.

CBEMm -+

(Samir Kumar) (Dr. K.K. Khandelwal)
Member N D Chairman

HARE
GURUGRAM
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