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1. The present Eﬁn{p]'aintjdatad 1501.2&:21 ha.s_ been filed by the
cﬂmplainants,’.illd.ttées"-'.. under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.
A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount
paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the

following tabular form: ‘"-;{lfs- o

S.Nd ﬁ-ﬁ?‘ l Description

L Project name anc e - ! “Terra” at Sector-37-D,
o LA AN A S Gurugram.
2. | Projectaréa ﬂ"ﬁ“‘; 74 Acres

3. | Nature ﬁ’fmﬂ aup Housing Towers

4. | DTCP license no. anﬂﬁhdi EHDB Issued on
status P . l .2008 valid up to
2 g fa 4.2025
E';l_ -""ll 94. f2011 Issued on
(s l l " /| 24.10.2011 valid up to
\_(‘\ i : Al 1ﬂ 2019
5. | Name of tﬁa‘g drarﬁr ‘Super Belts Pvt. Ltd and 4
license no. 83'of 2 ﬁ:B RE {.}0 / others.

6. | Name of the licens r Countrywide Promoters Pvt
license no 0 I nd4uﬂ1ers.

7. | RERA ’W’ tion humber, . | registered vide no.
¢ ' Ejmk.f:' IS hégﬂafzmg?
(Registered for 10.23 acres)
8. Registration certificate Dated 13.10.2017 valid up to
12.10.2020
9. | Date of sanction of building 21.09.2012(As per project
plan details)
10. | Unitno. T-21-601, 6t floor, Tower T-
21
(Page no. 29 of the
L l complaint)
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[11. | Measurement of unit 1691 sq. ft. of super area |
(Page no. 29 of the
complaint)

12. | Date of Booking 22.08.2012
(Vide payment receipt on
page no. 51 of the reply)

13. | Date of Allotment letter 26.09.2013
(Page no. 17 of the
complaint)

14. | Date of builder buyer’s 18.06.2013

agreement p— (Page no. 20 of the
P ‘}—;«' ' complaint)
15. | Payment plan “th D > Construction linked
b i payment plan.
P ‘3@:’]“1 ﬁ* _ | (Page no. 17 of the
e ]\ J |" L] 'ﬁ e
. _“|.complaint)
16. | Total salec ﬂéh 7| Rs. 1,04,62,642 /-
{Basic : w‘ \ &d{ account statement on
J | page no.50 of the complaint)
17 nt p ﬂ'l,: - 1,02,92,832.50/-
al[n }W L IS u[m account statement on
P | no. 50 of the
omplaint)

18. |Dueda B J,F;f 18.12.2016

pussesslﬂ N i-"ff "(Due date is calculated from
(As per claus Tafﬂfiﬁﬁtﬁ'“ " | the date of execution of the
buyer's agreement i. agreement as it is later from
mon ;fﬁn T?"@t;‘ %:te of sanctioning of
sancti s BN ing plan i.e,

or execution of agreement, 21.09.2012)

whichever is lam:s.] A {Noﬁe Grace period of 180
(As pert:lause 5.1 of the flat ‘days is not allowed in the
buyer's agreement i.e., grace present case.)

period of 180 days after the

expiry of the said commitment

period for making offer of

possession of the said unit.)

19. | Occupation certificate Occupation certificate for
this tower has not been
received. H

20. | Offer of possession Not offered
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possession till the date of
decision i.e,, 08.04.2021

21, | Delay in handing over the 4 years 3 months 21 days.

22. | Status of project Ongoing

Facts of the complaint
The complainants have subnutted as under: -

That respondent cnmpanyiﬁﬁ(g hrgest landowner in the area
fas A

ive nwnershlp upon the 43

*hr::
and in continuance uf }B

acres of land mtuated in iﬁl]aga-rB:isai, sector -37D, Gurgaon-
Haryana, and 41;;! Jaunched aynub hnuslng project in the
name and style of “Terra’ consisting of various towers. It was
represented ._ﬂ_rgt--_lt is one of the most awaited projects of the
respondent company and as such only a few flats are left to be
booked. o _ s

That considering "thé #annus advertisements and

overwhelmi reg;es ngauﬂm the respondent,

L
cnmplainant&;ﬂ&élded}tmh@lgfa re&&gnﬂakumt / flat vide its
application dated _211{38_.2{}1_2 and ‘accordingly made the
payment against the bduﬁing tharges against a receipt.

That pursuant to booking of the flat bearing no. T21-601, floor
no. 6, situated in T21 Tower in the above-mentioned project.
The specifications were revealed and basic sale price including

other charges. That on several request, the respondent
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company after a period of 10 months executed a flat buyer
agreement dated 18.06.2013.
That flat buyer agreement incorporated unilateral terms and
conditions favouring respondent company. According to the
terms and conditions being unjustly incorporated, the basic
sale price of the flat was fixed as Rs. 5,250/- per square ft. and
sale consideration thus calculated to be Rs. 88,77,750/- of the
project of the respnnden; E)am&d herein above and other
charges were also enumm’gad. The entire sale consideration
of the flat including | all. t:in;zl'ges u"ﬂder various heads was
conveyed to he,ﬁ.s 1 ;}4,52 542,’*1
That the flat b,qygr agreement furﬂmr mﬂ;eded the various
plan schemes t,o E__;e opted by th&_custumerqf]:uyers according
toits cﬂnven{eﬁ@;&:aﬂdiﬁn‘anc}al Eﬁpa’city’. Tha"'t according to the
terms and candlhqus of the ﬂﬁb’&ijﬁiﬁr agreement the
possession of theuni;]ﬁat is'to ba,pﬁvided within a period
of 42 months from the date ﬁf--tl"té ‘execution of the flat buyer
agreement and an additional 6-month grace period was kept.
That the resp_qndém; ";omﬁ'a_n}f had _:"a’i’seff several demand
letters for the payment of the part of :'"f.he consideration
amount, and in bonafide belief, the complainants had made
more than 95% payment towards the cost of the flat on various
dates and as per the demands raised by the respondent.
That despite of the payment of the 95% of the complete cost of
the flat, the respondent has neither provided the possession of

the flat nor developed the amenities against which the
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10.

1t.

cl‘

payment has already been received in apparent contravention
of the provisions of the Act of 2016.

That according to the terms and conditions of the flat buyer
agreement, failure in making the payment of the instalment on
time, the complainants were cast with a penalty /duty to pay
interest @ 18% p. a. from the due date till the final settlement
of amount payable. Therefnre h}' the same principle, in case of
default by the respondegg In ‘defaulting the agreement
respondent is also liable: t&pa}‘;jnterest at the rate of 18% p.a.
as since the date of paym entltill the date of offer of possession
or obtaining of accnpan&y certificate whichever is later.

That according to the terms and conditions of the flat buyer
agreement, the pnssession was to be provided by 17.06. 2017
including grace perlnd of six months, however the respondent
company was pnly interested in grahhlng payment from the
gullible customers, As, such there ma delay of approximately
41 months, which is cnnnnuingduve to misrepresentations and
deliberate cipfag}t ﬁf. t;hg respondent. ‘Aggrieved by the
continuous omissions and default committed by respondentin
providing handing over the possession to the complainants as

per the agreed date, the present complaint is being preferred.

Relief sought by the complainants:

12. The complainants have sought following relief(s):

(i) Direct the respondent to pay the delay penalty at the

rate of 18% per annum on the amount paid from the
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committed date of possession till date of actual

physical possession and to handover the actual
possession of the residential unit/apartment bearing
no. T-21-601 in the said project.

13. On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in rela_tin_n to section 11(4) (a) of the Act
to plead guilty or not tupl V.

D. Reply by the respundan’t,-u 11,:

| fuw "
14. The respnndenr_has cunte’ste& ﬂmcumplaint on the following

grounds: - = S’ "\

15. Thatthe comp!amants are defaulters under qectlun 19 (6) and
19 (7) of Actof 2016 and not in compuante of these sections.
The cnmplamnts cannot seek any relief under the provision
of Act of 2016 or rulﬁ_&__‘framg thereunder:

16. That the complainants hﬁv&ﬁiﬁﬁfbﬁcﬁéd the hon'ble authority
for redressal of theu*a;all ed Q‘ievp,nges wlth unclean hands,
i.e., by not disclnﬁmg  material facts p&rﬁmﬂing to the case at
hand and, by disturnng and,’ur misrepresenting the actual
factual situation with regard to several aspects. It is further
submitted that the hon’ble Apex Court in plethora of decisions
had laid down strictly, that a party approaching the court for
any relief, must come with clean hands, without concealment

and/or misrepresentation of material facts, as the same

amounts to fraud not only against the respondent but also
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against the court and in such situation, the complaint is liable

to be dismissed at the threshold without any further

adjudication.
17. Reference may be made to the following instances which

establish concealment/suppression/ misrepresentation on

the part of the complainants:

¢ That the complainants have concealed the fact that they
committed defaulﬁ_ﬁi-ﬁ%ﬁiﬁgtimely payments of various
instalments withi_n"ﬂi@';-_ﬁ'sﬁgi_ﬂated time despite having
clearly agreed that ﬂpél?paymént is the essence of the
agreementf};giﬁééﬁ%tﬁg pgﬁiésiﬁis evident from the
followings - | \ &)

Clause ?E.rgpéthe flat buyer’s a@fgerétetjit%;tates as follows:

"The timely 'pquz'ientbf each installment of the Total
Sale Consideration i.e, COP and other charges as stated
herein is mﬂ:&ggcg of this tﬁg&hc@nﬁﬂgm&ment In
case the Purei dmgs eﬂlﬁt!s, jlects, omi s, dgnores, defaults,
delays or fails, foran reason W&mwn to pay in time
any of the installments o 6ther umounts and charges
due and paﬁbbfﬂ"by the Purchaser{(s) as per the payment
schedule opted or.if the Purchaser(s), in any other way
fails to perform, comply or observe any of the terms and
conditions ‘on his/her part under this Agreement or
commits any breach of the undertakings and covenants
contained herein, the Seller/Confirming Party may at its
sole discretion be entitled to terminate this Agreement
forthwith and forfeit the amount of Earnest Money and
Non-Refundable Amounts and other amounts of such
nature.”

e  The complainants have made inordinate delays in making
timely payments of instalments. This act of not making

payments is in breach of the agreement which also affects
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the cash flow projections and hence, impacts the

projected timelines for possession. Hence, the proposed
timelines for possession got diluted due to the defaults
committed by various allottees including the
complainants in making timely payments.

e That the complainants further concealed from this

rrrrr

as numerous emalk # t updated and informed the

complainants abnutgﬁ?ﬂaﬁtnne achieved and progress
in the developmental ' aspe;ts of the project. The
respnnden,t ﬂdga Emaifs have Sharﬂd photographs of the
project in questlun “However, it is evident that the
respnndeqt ‘has always acted bonafidely towards its
customers_including the complainants, and thus, have
always maintained a transparency in reference to the
project. In ac&litinn to upﬂatjng the complainants, the
respondent on numwous octasions, on each and every
issue /s and/or; qigeryb ugrai*din respect of the unit in
question has always prnvlded steady and efficient
assistance, However, notwithstanding the several efforts
made by the respondent to attend to the queries of the
complainants to their complete satisfaction, the
complainants erroneously proceeded to file the present
vexatious complaint before this authority against the

respondent.
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18. That the agreements that were executed prior to

19.

20.

implementation of Act of 2016 and rules shall be binding on
the parties and cannot be reopened. Thus, both the parties
being signatory to a duly documented flat buyer agreement
dated 18.06.2013 executed by the complainants out of their
own free will and without any undue influence or coercion are
bound by the terms and conditions so agreed between them.
The rules published by me--s'gﬁ of Haryana, an explanation is
given at the end of the prest:ﬁhed agreement for sale in
annexure A of the ;ules in hr!m:h it ,l‘ras been clarified that the
developer shall dlst:]ﬂﬁ the Exﬁttugagreement for sale in
respect of engping pre]eet and further that such disclosure
shall not affecth the validity of such e;t[ghng agreement
executed wntlpfi,fs customers.. | P

That the relief snught by the eﬂmplatnants are unjustified,
baseless and bE?ﬂpd_:I_h_E___ﬂﬁﬂPEfammt of the agreement duly
executed between the parties which forms a basis for the
subsisting relauglshtp b&tm%.theﬁp,amee, The complainants
entered into l_;_i:le said agreement w1th the respondent with
open eyes and are bound by the same.

That the relief claimed by the complainants goes beyo nd the
jurisdiction of this hon'ble authority under the Act of 2016 and
therefore the present complaint is not maintainable qua the
reliefs claimed by the complainants. That having agreed to the
above, at the stage of entering into the agreement, and raising

vague allegations and seeking baseless reliefs beyond the
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21.

.7

ambit of the agreement, the complainants are blowing hot and
cold at the same time which is not permissible under law as
the same is in violation of the ‘Doctrine of Aprobate &
Reprobate.’ Therefore, in the light of the settled law, the reliefs
sought by the complainants in the complaint under reply
cannot be granted by this hon'ble authority.

That the parties had agreed under clause-17 of the flat buyer
agreement to attempt at aml._cghly settling the matter and if the

matter is not settled amicably, to refer the matter for

o v
a.Mir e

arbitration, Admittedly, the camplaihants have raised dispute
but did not talg;e any,stéps.tﬂ inﬂ'bke ‘arbitration. Hence is in
breach of the agreement between the parties.

Issues and Reliefs QUA GST, Service Tax, Electrification

Charges andtbngscalaﬁnn
« Demand qﬁa EST and Servme tax

That GST being ihd[nﬁﬂt ta;x is payable by the end
usersja]lutees as pgr_qs;i‘ regulatmns That vide clause C
(5) of the apptic’aﬂon form,  later reiterated vide
clause133 read with clause 3,8 of the duly executed flat
buyer a'gr'éer'hent it was specifically agreed to between
the parties that the complainants are liable to pay
statutory dues including but not limited to service tax,
VAT and other tax incidence that may arise. Thus, GST
which has been levied by the government from

01.07.2017 is applicable and payable by each customer.
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Even otherwise, indirect taxes such as GST, HVAT etc.
are pass through charges which are collected by the
respondent and passed on to the government.

Demand qua Electrification

That the parties had agreed as per clause 3.11 of the duly
executed FBA that the complainants shall be liable to pay
electrification charges, as they are not included in the
sale consideration, g‘s,.raqd when demanded by the
respondent or the majmgqhnce agency.

Demand qua Costﬂssaihtinn -

At the autset.lf is. sy,bmitted Ehatthe issues and reliefs
regarding n?ust escalation s pramature and baseless.
Hnweﬂef,-_ﬂ:e said charges are xalgeady agreed upon by
the complainants at the stage’ of entering into the
transaction. . “The undertaking to pay the
abovementioned .-c'hazg_e_s Wa's_',.enmprehensively set out
in the FBA,

23. That the prnposed timeljnas ﬁ;er pﬁssgssltfh being within 42

24.

months from" the date of ‘sanction of building plans or
execution of FBA, whichever is later, along with 180 days of
grace period was subject to force majeure circumstances,
timely payments and other factors.

That the projected timelines for possession are based on the
cash flow. It was not in the contemplation of the respondent
that the allotees would hugely defaultin making payments and

hence, cause cash flow crunch in the project. The construction

Page 12 of 31

'y



HARERA

& GURUGRAM Complaint No. 4712 0f 2020

29,

26.

27, %

28.

of the unit was going on in the full swing, However, it be noted
that due to sudden outbreak of the coronavirus (COVID-19)
construction came to a halt and it took some time to get labour
mobilized at the site. However, the respondent is hopeful to
handover the possession as early as possible.

That with regard to the construction of the tower in which the
unit in question is located, work such as structure work,
brickwork, internal & axtﬁ‘tfré?.lf{j!aster works, IPS flooring
work is completed. The regp‘@n&qpt had applied for occupation
certificate for the tuwer jin: which* the unit is located on
16.01.2021 and as soon as the Dﬂis received, the respondent
will be ﬂffermgpossessmn ;

Copies of all l;he relevant. d’ncuments have been filed and
placed on tﬁe_{etard. Their aﬂthehtigigr is not in dispute.
Hence, the cunt;;lainﬁ;can he der:id,ed ;nnthe basis of these
undisputed dncumerﬂs a‘nﬂ«aubm;ssiun. made by the parties.

Jurisdiction of the authﬁrlty

The respondint has r‘é.;sgd nb]ectiuh regarﬂmg jurisdiction of
authority to entertain the present complaint and the said
objection stands rejected. The authority observed that it has
territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
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29,

FI-

30.

jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

E.Il  Subject matter jurisdiction

The authority has cqmp_létg__jurisdiction to decide the
complaint regarding ﬂ{ft-['!-éél;'l;[?_lz..iantﬁ of obligations by the
promoter as held in Sl'rhn_l_f_ SFl'kkc_: v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 uf:'ZﬂlEJ] leaving aside compensation
which is to be decided h};rhtil'e. adiﬁdicating officer if pursued by
the cumplaina'nts at a later stage. The said decision of the
authority has been upheld by the Haryana Real Estate
Appellate Tribunal in its judgement dated 03.11.2020, in
appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. V.
Simmi Sikka and anr.

Findings on thé’-‘i:rhle’t’tﬂq_hi raiiﬂl_;d:hy:-_the respondent.

F.1  Objection regarding unﬂme“iy payments done by the
complainants. p¥

The respondent has contended that the complainants have
made defaults in making payments as a result thereof, the
respondent had to issue reminder letters dated 23.08.2013
and 23.09.2013. The counsel for the respondent stressed upon

clause 7.1 of the buyer's agreement wherein it is stated that
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timely payment of instalment is the essence of the transaction,

and the relevant clause is reproduced below:

“7 TIMELY PAYMENT ESSENCE OF CONTRACT.
TERMINATION, CANCELLATION AND FORFEITURE"

7.1 The timely payment of each instalment of the Total
Sale Consideration i.e, COP and other charges as stated
herein is the essence of this transaction/Agreement. In
case the Purchaser(s) neglects, omits, ignores, defaults,
delays or fails, for any reason whatsoever, to pay in time
any of the instalments or other amounts and charges
due and payable by the Purch aser(s) as per the payment
schedule opted or if the Purchaser(s) in any other way
fails to perform, comply or observe any of the terms and
conditions on his/her part under this Agreement or
commits any breach of the undertakings and covenants
contained herein, the Seller/Confirming Party may at its
sole discretion be entitled to terminate this Agreement
forthwith and forfeit the amount of Earnest Money and
Non-Refundable Amounts and other amounts of such
nature...”

31. Atthe outset'i‘t]r_f‘ﬁ' relevantto comment on thgi said clause of the
agreement i.e.\* 7 TIMELY PAYMENT/ESSENCE OF CONTRACT.
TERMINATION, w@;ﬁag?r{'hw?ﬂwmunﬁ wherein
the payments to be made-by-the complainants have been
subjected to all-kinds of terins and conditions. The drafting of
this clause and j_nc;arp'f:-rétinn E:fléuthlcnndiﬁnns are not only
vague and uncertain but so-heavily Joaded in favour of the
promoter and against the allottee that even a single default by
the allottee in making timely paymentas per the payment plan
may result in termination of the said agreement and forfeiture
of the earnest money. Moreover, the authority has observed
that despite complainants being in default in making timely

payments, the respondent has not exercised his discretion to
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32.

terminate the buyer’s agreement. The attention of authority
was also drawn towards clause 7.2 of the flat buyer’s
agreement whereby the complainants shall be liable to pay the
outstanding dues together with interest @ 18% pa.
compounded quarterly or such higher rate as may be
mentioned in the notice for the period of delay in making
payments. In fact, the respondent has charged delay payment
interest as per clause ?Zaﬁﬂ_!%buyer's agreement and has not

“

terminated the agreemeﬂ*;ﬂltgi‘ms of clause 7.1 of the buyer’s

agreement. In other Iwagd;.fthe',l respondent has already
charged penaliaéd_-injm"_%ﬁ from the complainants on account
of delay in making paynients as pef the _pa;.rment schedule.
However, aft’er.:_fh:e enactment of the Act of 2016, the position
has changed. Section 2(za) of the Act p_r.nvides that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shali"ﬁé_ ﬁqgﬂ to-the, ;;qééf.-n'f interest which the
promoter shall be IiaB]E".tﬂ-.i:ié-E'lE allottee, in case of default.
Therefore, iﬁt&i}est on _,f_t"thi_;. delay payments from the
complainants shall b::é 't‘:hargé_d at the prescribed rate ie.,
9.30% by the respondent whichis the sameas is being granted
to the complainants in case of delay possession charges.

F.1Il  Objection regarding jurisdiction of authority w.r.t

buyer’s agreement executed prior to coming into force
of the Act.

Another contention of the respondent is that authority is
deprived of the jurisdiction to go into the interpretation of, or

rights of the parties inter-se in accordance with the apartment
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buyer's agreement executed between the parties and no

agreement for sale as referred to under the provisions of the
Act or the said rules has been executed inter se parties. The
authority is of the view that the Act nowhere provides, nor can
be so construed, that all previous agreements will be re-
written after coming into force of the Act. Therefore, the

provisions of the Act, rules and agreement have to be read and

interpreted harmuniuusl_;__rkﬂgme if the Act has provided

A

for dealing with certalgh;&i?qjlﬁ}: provisions /situation in a
specificfparticulapmﬂggngf,_@g@ t"h‘*gt,f_lsituation will be dealt
with in accnrdﬁniﬁﬁitﬁfﬁiif Ahﬁitﬂeﬂmles after the date of
coming into fgr?e of -the ﬁi:"; and"-.,tﬁi_a irules. Numerous
provisions of the Act save the Prﬁ?isicﬂlﬂj{ﬂ the agreements
made bemeéﬁ;ﬂlg‘ buyers and sellers. The said contention has
been upheld iﬁ;ﬁl_g 'Im}élmarkﬁjud'gnmrut:af Neelkamal Realtors
suburban Pvt. Ltd. Vs. UOl-and others. (W.P 2737 of 2017)

which provides as under:.

“119. Under the provisions ﬁeﬁaﬁ 18, the delay in
h::'||'i‘t:|'f.-f‘gfl over fﬁ%ﬁggf would be, Eb%lm:ed from
the datg,_men_tinn_ed_ in the agreement for sale entered
into by the promater and_the gllottee: prior to its
registration ‘under RERA--Under 'the ‘provisions of
RERA, the pramoteris given a facility to revise the date
of completion of project and declare the same under
Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the
promoler....

122. We have already discussed that above stated
provisions of the RERA are not retrospective in nature.
They may to some extent be having a retroactive or
quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be
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challenged. The Parliament is competent enough to
legislate law having retrospective or retroactive effect.
A law can be even framed to affect subsisting / existing
contractual rights between the parties in the larger
public interest. We do not have any doubt in our mind
that the RERA has been framed in the larger public
interest after a thorough study and discussion made at
the highest level by the Standing Committee and Select
Committee, which submitted its detailed reports.”

33, Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. J’shwerSinghuDaﬁiya. in order dated 17.12.2019
b ;‘ _‘I[al;e 'i‘ribu nal has observed-

the Haryana Real Estate ;_‘

“34. Thus, keephg,gmr' id discussion, we
are of the cmﬁﬂu{ﬁd op rl!#ﬂ th uttﬁtpmwsfnﬂs of the
Act are qué-t mw :’oqm éxm in uperanan

Hem:eufmse of dﬂaym l:he offer/deli
of posse r the terns amf :ﬂhdﬂfﬁ?s of the

agreemergpﬁrm the allottee shall antrﬂed to the
fnteresr,ﬁdeh d pawgm cﬁmyl!s !{fe reasonable
rate of inte mf,prdjndﬂ’# in Rule'15 of the rules and
one sided,. Juﬂfaf}"‘“-nnﬂ uireasonable rate of
compensation tioned in Eh%ggﬂﬂ!mem: for sale is
liable to be ignored™ ™

34. The agreeméﬁ‘té aret‘sé::@sa_iﬁt %agy%e ;;i;égl except for the
I B T ar W W 4 JL BN |
provisions which have been-abrogated by the Act itself.
Further, it is nﬂtéd*th&t'thé'-bulid%r-'huyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms
and conditions of the agreement subject to the condition that

the same are in accordance with the plans/permissions
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35.

approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, directions issued thereunder and are

not unreasonable or exorbitant in nature.

F.IIl  Objection regarding complainants are in breach of
agreement for non-invocation of arbitration.

The respondent had raiséd an objection for not invoking
F ey )

=)
=

s

H

- the provisions of flat buyer’s

arbitration proceedings as

U

’ rgﬁsmns regarding initiation of

arbitration prncee’g}nﬁhiﬁaig?fhr‘éach of agreement. The

following claugﬁiﬁﬁ;‘ﬁeéﬁiﬁe';:'fmfﬁ’ﬂg.ﬁ; arbitration in the

buyer’s agreéxﬁéﬁé i
i = |

agreement which ::mg;aiﬁ%‘

. . L " 1

"7 Di L
All or anydisputes arising from or out of or touching
upon or'in relation to the terms or formation of this
Agreement " or “its termination, “Including the
interpretation and validity thereof and'the respective
rights and obligations of the Parti s shall be settled
amicably by mutual discussion, failing which the same

shall be settled thro rationy, The arbitration
pmr:ee%:% sﬁ%ﬂ%ﬁi‘u&ﬁe ; bitration &
Conciliation Aet, ), O 'ﬁ&ﬂfﬁ?ﬁﬂ dments,
modifications aﬂ'?g-pnqqmrnt"tﬁemﬁ-foq"the time
being ‘i force A, Sole' Arbitrator, who shall be
nominated by the Seller/Confirming Party's Managing
Director, shall hold the arbitration proceedings at
Gurgaon. The Purchaser(s) hereby confirms that he
shall have no objection to such appointment and the
Purchaser(s) confirms that the purchaser(s) shall have
no doubts as to the independence or impartiality of the
said Arbitrator and shall not challenge the same. The
arbitration proceedings shall be held in English
language and decision of the Arbitrator including but
not limited to costs of the proceedings/award shall be
final and binding on the parties”
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36. The authority is of the opinion that the jurisdiction of the

37

authority cannot be fettered by the existence of an arbitration
clause in the buyer’s agreement as it may be noted that section
79 of the Act bars the jurisdiction of civil courts about any
matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal, Thus, the intention to render
such disputes as non- -arbitrable seems to be clear. Also, section
88 of the Act says that. the&;:oviﬁﬂns of this Act shall be in
addition to and not in defgig'a'tiﬁn of the provisions of any other
law for the time being in force. Further, the authority puts
reliance on catena of ]uc’fgments ot‘the Hon'ble Supreme Court,
particularly mﬂnﬁuna! ‘Seeds Carpnmtfon Limited v. M.
Mudhusudhunﬂeddy &Anr. fZﬂIZJ 2 SCC506, wherein it has
been held that the remedles prov[ded l.mder the Consumer
Protection Actare in addltion to and not in derogation of the
other laws in furcg,.cgq_sgquenﬂy_ the authority would not be
bound to refer parties to-.a:hihﬁt'i'ﬁn even if the agreement
between the parties hariap agbitra__'tmn clause. Therefore, by
applying same analogy the presence of arbitration clause
could not be construed to take away the jurisdiction of the
authority.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,
the National Consumer Disputes Redressal Commission, New
Delhi (NCDRC) has held that the arbitration clause in

agreements between the complainants and builders could not
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circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below:

"49. Support to the above view is also lent by Section 79
of the recently enacted Real Estate (Regulation and
Development) Act, 2016 (for short “the Real Estate
Act"). Section 79 of the said Act reads as follows:-

"29, Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no
injunction shall be granted by any court or other
authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this
Act” s |-_h_ .

It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1)
of Section 71 or the Real Estate Appellant Tribunal
established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy’
(supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide,
are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which,
to a large extent, are similar to the dfsput:.s{m‘ﬁng for
resolution under the Consumer Act. %, |

56. Consequently, we unhesitatingly reject the
arguments on behalf of the Builder and hold that an
Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the
Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notwithstanding the amendments
muade to Section 8 of the Arbitration Act.”

LS

38. While considering the issue of maintainability of a complaint
before a consumer forum /commission in the fact of an existing

arbitration clause in the builder buyer agreement, the hon'ble
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Supreme Court in case titled as M/s Emaar MGF Land Ltd.
V. Aftab Singh in revision petition no. 2629-30/2018
in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC
and as provided in Article 141 of the Constitution of India, the
law declared by the Supreme Court shall be binding on all
courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. The relevant paras
are of the judgement passed by the Supreme Court Is
I .-4_;___.4-\-;'_ .

reproduced below:.~ | 118

“25. This Court in the .seriéé.af judgménts as noticed
above considered the provisions of Consumer
Pratection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer
Protection Act being a special remedy, despite there
being an arbitration agreement the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the
application. There is reason for not interjecting
proceedings under Consumer Protection Act on the
strength an arbitration agreement by Act, 1996. The
remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaint means any allegation
in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under
the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap
and a quick remedy has been provided to the consumer

which is the object and purpose of the Act as noticed
above.”

39, Therefore, in view of the above judgements and considering the
provision of the Act, the authority is of the view that

complainants are well within their rights to seek a special
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remedy available in a beneficial Act such as the Consumer
Protection Act and Act of 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this
authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred

to arbitration necessarily.

G. Findings on the relief suugh; hy the complainants.

Relief sought by the mm' nts: The complainants had

sought following re]ief[s] ~' h

(i) Direct the respnndent tm pay the delay penalty at the
rate nf 18% per annum on the amount paid from the
committed date of possession tﬂl date of actual
physma[ possession and to, handn\rer the actual
pussesﬁicm nf the residential umt}ﬂpartment bearing
no. T-Z‘L Eu;l 1n the saldprnm

40. In the present cumplalnt; th&mmplamants intend to continue

with the pmi ect and "are%g%kxfgg dquy possession charges as
provided under the prnwsn tn sectiun 18(1) of the Act: Sec.
18(1) proviso reads asunder,

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
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handing over of the possession, at such rate as may be
prescribed.”

41. Clause 5.1 read with clause 1.6 of the flat buyer’s agreement
provides the time period of handing over possession and the

same is reproduced below:

“Clause 5.1- The Seller/Confirming Party proposes
to offer possession of the unit to the Purchaser(s)
within  the  Commitment  period.  The
Seller/Confirming . Party shall be additionally
entitled to a Gmag!_ ii.#t id of 180 days after the
tment Period for making

e "‘-‘d aid unit.
Clause 1.6 "FEA" 0 ﬁ:mﬁemﬁenud" shall mean,
subject g qum:j‘ { Tﬂqﬂé’e wcircumstances;
mten-epi;qh“ of  statutory.. autﬁontfes and
Furc!}a,gr "h%mg#m igp“\wth all its
formalities —or: documentation, as
gﬂe frequested by Scf.!erfﬂa Party,
un prothis Agreément and not b ng.in default
undcﬂny purmf this Jﬂyrﬂmeﬁf; imn‘u&f.ljg but not
hmitrdtp the timely payment of instalments of the

sale tion as per the pmfrnerft plan opted,
Devel t‘ﬁi‘y.'.nl'ye‘za' fDEL stamp duty and other
charges, the Party shall offer the

possession aﬁ&ﬁe 311 it & ﬂ! urchaser(s) within a
period of 42 months from the date of sanction of the

building  plan exécution of Flat Buyers
Ag @ni«hﬁ;f%{‘ it [
42. At the inception it ls relev

an! to cum"iment on the pre-set
possession clause nf thea ﬂat buw#s -agreement wherein the
possession has been subjected to innumerous terms and
conditions, force majeure circumstances and innumerous
terms and conditions, The drafting of this clause is not only
vague but so heavily loaded in favour of the promoter that
even a single default by the allottee in fulfilling obligations,

formalities and documentations etc. as prescribed by the
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43.

promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause
in the buyer’s agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive
the allottee of his right accruing after delay in possession. This
is just to comment as to how the builder has misused his
dominant position and dra.}'tg m.'[ch mischievous clause in the
agreement and the allutﬁe&-&rg Léft with no option but to sign
on the dotted lines,_ . .I AL
Admissibility of M"periutl The ’pmmuter has proposed
to hand over the possession of the apartment within a period
of 42 months f_l_:_pm the date of sanction of the building plan or
execution of flatbuyer's agreement, whichever is later. The flat
buyer’s agreetflent was E:-mcutem an “IB 06.2013 and the
building plan was, atw,‘:r,t:c'treqalw«arrfz)i I]GLZUIZ The flat buyer’s
agreement being executad,.hg'far ‘the due date is calculated
from the date%nffexgmttq%;{f @t bEyer sjagreement. The said
period of 42 months expires un' 18.12. Zﬂsiﬁ Further it was
provided in the Ha;_bujter s agreement that promoter shall be
entitled to a grace period of 180 days after the expiry of the
said committed period for making offer of possession of the
said unit. In other words, the respondent is claiming this grace
period of 180 days for making offer of possession of the said
unit. There is no material evidence on record that the

respondent-promoter had completed the said project within
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this span of 42 months and had started the process of issuing

offer of possession after obtaining the occupation certificate.
As a matter of fact, the promoter has not offered the
possession within the time limit prescribed by the promoter in
the flat buyer’s agreement nor has the promoter offered the
possession till date. As per the settled law one cannot be

allowed to take advantage of his own wrong, Accordingly, this

grace period of 180 days cannotbe allowed to the promoter at

(" A JI'..';
Fyrart. W
ot ) S5
Lt L
by ..d}b'.‘.“..‘i::‘

44. Admissibility of delay possession charges at prescribed
rate of inte:ﬁs_li-" ‘]‘he*é"ﬁmpiﬁmams are seeking delay

this stage.

possession chagges Proviso to section 18 provides that where
an allottee dnas not intend to withdraw ﬁ'ntn the project, he
shall be paid_,'?.]éy‘..the_prﬁ'muter, interest for every month of
delay, till the handing over of possession, at such rate as may
be prescribed and it has been-prescribed under rule 15 of the
rules. Rule 15 has been repta&uﬂed'ﬁs under:

Rule 15. Prescribed rate of interest- [Proviso to section
:z‘f’Eiewa’é”w bR and
subsection (7) of section 19]

(1) Forthe purpose of proviso to st ction 12; section 18;
and ‘sub-sections (4) and (7) of section 19, the
“interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use,
it shall be replaced by such benchmark lending
rates which the State Bank of India may fix from

time to time for lending to the general public.
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45. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sjl-:kn observed as under: -

"64, Taking the case from another angle, the allottee
was only entitled "to “tle delayed possession
charges/interest only.at the rate of Rs.15/- per sq. ft
per month as per'clause 18'of the Buyer’s Agreement
for the periad ofsu chdelay; wheréas the promoter was
entitled to.in tepﬂt-@:ﬂ?@-ﬁr:ghqgm:gampaunded at
the tinme of every mc&zdig?.{nstbbﬁnrfpr the delayed

payments. The fu nctions of the Authority/Tribunal are

i ¥ 3

to safeguard the interest of the aggiﬁe'gg‘ﬁersan, may

be the.allottee or the promoter. The: rights of the
partiésare to be balanced and must be equitable. The
promoter eannot be allowed to take undue advantage
of hfﬁgﬁh_ﬂgtg pa.H tion and to exploit the needs of the
hnmei‘*{gﬂi}’q,' T&:sTFrfBundi is L pi'bqund to take into
consideration the legislative intent ie, to protect the
interest of the consumiers/allottees in the real estate
sector. The cfuﬁrnf-mrmfefs Agreement entered

into s em};hW{ yare one-sided, unfair and
... 1 €.

unreasonable wit to the grantof interest for
delayed possession. ate various other clauses in
the Buyer's Agreement which give sweeping powers Lo
the promater to cancel the allotment and forfeit the
amount paid. Thus, the terms and conditions of the
Buyer’s Agreement dated 09.05.2014 are ex-facie ane-
sided, unfair and unreasonable, and the same shall
constitute the unfair trade practice on the part of the
promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final
and binding."

46. Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short,
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47,

49,

MCLR) as on date ie, 08.04.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay
the allottee, in case u"ﬁ @_ﬁ!ﬂl@ The relevant section is

reproduced below: %.}‘; 5 o J

“(za) ml:erest";ﬁqpnsq‘)g rqtes u{fngeresc payable by

the pmmut“ef ﬂieid , a5 fﬁjﬂ.‘?&mﬂy be.
Explanation, - Eof'the urpo: }m;ge-—

(i) the fq@oﬂn&r&ﬂt&afyﬂﬁh ﬁ'a,m t}:epﬁattee by
the promoter, in case of deﬁ:ufr, shall be equal to
the r&t& of interest which the pr?mui' shall be
liablé'to pay the  allottee, in case of d uit.

(ii) “Ea ayable by the prvmm&r to the
alle bu fram the dnt! the  promoter
received ¢h¢ amount or any (thereof till the
date the amount or part-t ereof and interest
thereon is refunded, ded, and. thé interest payable by
the allottee to thep.-‘iﬁnu sﬁ‘ﬁ'ﬂ be from the date
the allottee defau{is in payment to the promoter

rﬂf ate is ﬁ 4
Therefore, | eE?i pay&nents from the
complainants éhall be. charged at t the prescribed rate ie.,

9.30% by the respundent}pramuter which is the same as is
being granted to the complainants in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties regarding

contravention of provisions of the Act, the authority is satisfied
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50.

that the respondent is in contravention of the section 11(4)(a)
of the Act by not handing over possession by the due date as
per the agreement. By virtue of clause 5.1 read with clause 1.6
of the flat buyer’s agreement executed between the parties on
18.06.2013 the possession of the subject apartment was to be
delivered within stipulated time i.e., by 18.12.2016. As far as
grace period is concerned, the same is disallowed for the
reasons quoted above. Thai‘{fgm, the due date of handing over
possession is 18.12. Zﬂiﬁiﬂ}a respondent has failed to
handover possession of the su:h}ect. apartment till date of this
order. Accordingly, itis the failure-of the respondent to fulfil
its obligations and respunsfhﬂltles as per the flat buyer's
agreement to hand overthe pussessmn within the stipulated
period. Accﬁrdingly, the non- nompllahsg ‘of the mandate
contained in hgcuﬂn 11(4)(a) read. with proviso to section
18(1) of the Act on fhe part nﬁ‘l‘i& respondent is established.
As such the allottees shall Jaa paid by the promoter, interest
for every month nffg.ielajyﬁq;n._ dqgf:ﬂate.fnf possession i.e.,
18.12.2016 till the handing over of the possession, at
prescribed rate ke, 9.30 % p.a. as per proviso to section 18(1)
of the Act read with rule 15 of the rules.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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iv.

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e., 18.12.2016 till the
handing over of possession after obtaining the occupation
certificate.
The arrears of such, in gst@ccrued from 18.12.2016 till
the date of order bﬁ%ﬁm&pﬁthnnty shall be paid by the
promoter to thgqllntgees Mthln a permd of 90 days from
date of th}ﬁ nﬁ\er andrmerl;sf ffdl*ra'?.'ery month of delay
shall be pafﬂ by the’ prumnter to the allottees before 10"
of the suh,sfequent thonth as per. rule 16(2) of the rules.
The complainants are also directed to pay the outstanding
dues, if any./After aqjus,tme_ntﬂpf‘mtqrest for the delayed

period NATe eV 7

The rate of interest ¢hary ea‘hle from the allotees by the
pmmutei:, tp ¢a% gé ultrﬁsgall‘iae charged at the
prescnhad rate, t.e., 9.30% by the respondent/ promoter
which is-the same rate of interest 'which the promoter
shall be liable to pay the allottees, in case of default i.e.,
the delayed possession charges as per section 2(za) of the
Act.

The respondent shall not charge anything from the
complainants which is not part of the builder buyer

agreement.
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51. Complaint stands disposed of.

52. File be consigned to registry.

W

[Samiré(/umar) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 08.04.2021

Judgement uploaded on 18.11.2021
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