HARERA
. GURUGRAM Complaint No. 379 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no, 1 3790f2020
First date of hearing: 13.03.2020
Date of decision : 08.04.2021

1. Rajeev Sehgal
R/0: - Quarter Number 6A, Sector 9, Street 1, Complainant
Durg, Bhilai, Chhattisgarh-490009

~ Versus
1.M/s BPTP Limited NG
Having Regd. Office at: -\M-11, Middle Circle,
Connaught Circus, New Delki-110001 .
2.M/s Countrywide Promoters Private Limited. Respondents
Having Regd. Office at: - 0T-14, 3rd Floor, Next
Floor Parklands, Sector 76, Faridabad,
Haryana- 121004

CORAM: ' o

Dr. K.K. Khandelwal WGV Chairman
Shri Samir Kumar —— Member
APPEARANCE:

Ms. Vridhi Sharma ; Advocate for the complainant
Sh. Venket Rao ' ‘Advocate for the respondents

ORDER

1. The present complaint dated 31.01.2020 had been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
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2 GURUGRAM Complaint No. 379 of 2020

A.
2.

HARERA

Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoters shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or
the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.

Unit and project related details

possession, delay

fullnwingtabulg(f&%;r“"_f"“ 1

o
=
S.No| Heads -__* / : hiiuémaﬁnn
1. Namebﬂfh& prﬂlrect.‘, Td azk?pacm
{m - i j © ct‘a[ -37 D, Gurugram
Namregﬁhh@:.rq;eut il —[ 'J:* Housing Complex
3 : 42?,314 acres.
L 94 of 2011
dated
24.10.2011
5. 23.10.2019
6. M/s
Countriwid
e Promoter
Pvt.Ltd., &
5 others

7. | RERA registered/ unregistered | Registered

8. Registration certificate Registered vide
registration no. 300 of
2017 Dated 13.10.2017
valid up to 12.10.2020
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2 GURUGRAM Complaint No. 379 of 2020
(Registered Tower are
from tower T-8 to T-13)
9. | Unitno. Q-304, Tower-Q, 3¢
floor
(Page no. 41 of
complaint)

10. | Unit measuring 1225 sq. ft. super area

11. | Date of Booking 08.09.2010

(vide payment receipt
on page no. 24 of
complaint)

12 12.11.2010

(Page 30 of the
complaint)

13. F apartment | 05.04.2011

\u* ge 36 of complaint)

14. 04.10.2013

Page. ?{‘.l of the
omplaint)

15, 1'“'" 06,575.00 /-

vide statement of
‘account on page 73 of
| the complaint)

16. | Total amount paid.by the .~ | Rs 42,85,389.18/-
CﬂmPlﬁ (vide statement of

A R &ﬁr‘: on page 73 of
plaint)

17. | Due date of C" R % 2013
]3“"‘5595’“’_lf A t - Grace period is
of the flat buyer’'s agreement. not allowed]

[Note: -36 months from the date
of booking/registration of the flat
+ 180 days grace period for
applying and obtaining OCin
respect of the colony from the
authority]
18. | Offer of possession Not Offered
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19. Uccupaﬁﬂn certificate 15.01.2021
(Page no. 138 of reply)
20. | Delay in handing over 7 years 7 months 4 days
possession till the date of
decision i.e,, 08.04.2021

Note: - The respondents have filed an affidavit which
states that the sanctioned name for Tower Q
(marketing name) is T-13, for which the OC has been

granted on 15.01.2021

B. Facts ofthe complaint
6. :{} .-r" g

3. That the complainant haﬂ 00k
project of the resppnﬁents haméiy, ‘Spacio’, located at sector-
37D, Gurugram, Haryﬁna fHereh‘.laﬁar referred as the ‘said
project’). Theacnmplamant t had filed this Eim;plaint against the

d a residential flat in the

respondents for deﬁclaﬂcy of s&wices nnthe:r part wherein
respnndents}pagl {aileﬂ to hand aver t!'h! po#essmn of the flat
to the cnmplafqant within th,e stipulated hme period, the said
project was still fnlﬁmﬁﬁwcﬁbq state" Aggneved by the acts
of the respondents, the tnrmplainaﬁt had preferred the present
complaint before t’h;s hhn 'ble agthorlty to direct the
respondents to cnmplete the prolect immediately and to
deliver the peaceful possession of the flat along with delay
penalty charges.

4. That it is pertinent to mention that the respondent no. 2 is the
sister concern company of the respondent no. 1, both the
companies have their respective registered offices at the
different places. Though there is no difference in both the

companies and differences, if any, only exist on paper. It is
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further submitted that the hon’ble authority ought to see both
the companies as one for the purpose of the adjudication of the
present complaint.

That the complainant was approached by the respondent’s
company’s agents and representatives who made tall claims
regarding their project, its viability, various amenities it

promised etc. The complainant was lured into by the

respondent’s represental;iuns and decided to apply in the

L A

project of the respondents. ?{he buyer'’s including the
complainant were lur/d,%#&mus features some of which

are as hlghlighted bg;nw {
Fed o N

Excellentlucatmn and superior mnnectwlt},r located in close
proximity to the NH8 and upcoming Dwarka Expressway.
Intricately designed & aesthetically curated layout plan
established with the aim of offering buyers “more in less".
The community comes equipped with all basic amenities
needed for a modern lifestyle like 100% power back-up and
round-the-clock security.
A club equipped with an Olympic length swimming pool, a
leisure pool, an indoor and outdoor gymnasium, a restaurant,
a spa, squash court, etc.
That the respondents and the representations made by their
agents/ representatives regarding the amenities and the
assurance of delivery of possession within the promised time
frame, the complainant made an application for the booking an
apartment in the said project. The complainant also made a
payment of Rs. 3,20,418/- (including service tax of Rs. 8,043/-
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) as booking amount along with the application. The

respondent no. 1 subsequently issued receipts for payment of
Rs. 3,20,418/- on 08.09.2010.
That pursuant to making the application for booking, the
respondent no. 1 issued an allotment cum demand letter
whereby the complainant was allotted Q-304, tower-Q super
area admeasuring 1225 sq. ft. (Hereinafter referred as the ‘said
unit’) . It is pertinent to meq]:tan that between 18.10.2010 to
13.01.2011 ie., after haﬂiﬂqu the apartment and prior to
execution of the agreemfﬂ!eﬁ'ﬁspundents demanded, and
the cumplamanp pﬁiﬂ a:w ﬂf ,.Rs 10,08,826/- to the
respondents. Thug; theﬁmmggainan‘f pmd a total of Rs.
13,29,244/- I:e_@rrélthe executinnuqfthe qt_blflyez’s agreement.
That the comp#:xinant h?d already pﬂd--‘ah amount of Rs.
13,29,244 /- bejfnn: ﬁhe exev:u:léion f ﬁl# agreement; the
respondents dre\ﬁammn!faiw an@/arﬁ)ﬁ:al'}' agreement which
was totally one s}ﬁ ﬂlggal, unﬁaﬁ' unjust and arbitrary. All
the clauses rggardmg pgsgesqinp,r:umpqnsatmns etc. were
drawn in their owwfﬂ.um‘@g“he ‘complainant had no say in
anything whatsoever: '!fjlxe cqmp_lait;ap; was denied fair scope
of compensation “n the” aﬁrﬁén;ent in case of delay of
possession and was levied heavy penalty in case of delay in
payment of instalments, The complainant had no other option
than to put his signature on the dotted lines having already
made substantial payments to the respondents.
That the arbitrary and unfairness of the flat buyer’s agreement

can be derived from the clauses 2.14 and 3.3. As per the clause
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2.14, the corporate debtor had the right to terminate the
agreement forfeit the earnest money or to charge interest @
18% p.a. in the case of default in the payment of the instalment
by the applicants on the other hand as per the clause 3.3 of the
agreement in the case of delay in the completion of the project,
the corporate debtor was liable to pay a meagre compensation
@ Rs. 5 per sq. ft. every month of delay after expiry of 42
months. The clause 2.1{1; ﬂ«“ﬁ?ﬁé gf the flat buyer’'s agreement

13
g

- LR TR
are reproduced beluw:"-‘:f;z—-%g.‘_‘_f_e?d-?'
._k*.::': -{-'.':_,w

"2.14. The Sell (Confir
Purchaser(s) Hereby dgree, that 1
Cansfder;}fﬁ{ ;E»dﬁ r 20’ of the Flat shall
constitute fthe ‘Earnest Money' 'ﬁqﬂiy ‘payment of
each i _ nt of &Eﬁ'ﬁﬁi__ sale cq_‘é :_?:mtfon i.e.
basic sale.price and other charges as stated herein is
the essence of rh{;..-ﬁpn;qm'ﬁn/ agreement. In case
payment of any nstaiméne s may be specied I
delayed, then.the Purc aser(s) shall pay interest on the

Party and the
p . of the Sale

amount'due @ 18 pourn :ff the time of
every succeeding or /three months,
whichw?f}g" - haser(s) fails

within three
of the outstanding

amoun Seller/ Co 1ing me I_at its sole
option forfeit the amount of Ec oney and other
charg uding late paym es interest

deposited by the Pngqhasa; ).and in such anevent the
Allotment-shall stand cancelled, this-agreement shall
stand terminated and 'the"'Pm‘chmux] shall be left
with ne right, lien or interest on the said Flat and the
Seller/ Confirming Party shall have the right to sell the
said Flat to any other person. In the event, the
Purchaser{s) wants to surrender the allotment, for any
reason whatsoever at any point of time, then the
Seller/ Confirming Party at its sole discretion may
cancel/ terminate this Agreement and after forfeiting
the earnest money as stated hereinabove may refund
the balance amount to the Applicant without any
interest after deduction of any interest amount, due or

payable, and any other amount of a non-refundable

to pay any of th f 1stall
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nature including brokerage charges paid by the Seller/
Confirming Party to the broker.”

“Compensation

3.3. Subject to remittance and adherence ta the terms
and conditions of this Agreement by the Purchaser(s)
and subject to clause 10 herein, if, the Seller /
Confirming Party fails to offer possession of the Flat
within a period of 42 months from the date of
booking/registration of the Flat it shall be liable to pay
to the Purchaser(s) compensation equivalent to the
Holding Charges calculated @ 5 (Rupees Five Only) per
sq. ft for every month of delay thereafter until the
actual date fixed by the Ee}fﬂ‘ffanﬁrmfng Party for
handing over of possession whic

that the same is reasonable estimate of the damages
that the Purchﬂs_g;{ ) may suffer. and the Purchaser(s)
agrees that it.shall h avi nuﬁgth\twl?»t:aever for the
delay in u : Flat to the
Purch adjustm mnpenmnnn
shall bq e only :}’ m on of the
Conveyg Deed. Tﬁ# P:{mﬁaser{i) s and

confi bﬁh t in thewevent af t'.'m Seﬂp ‘Canfirming
Party nin, th& c r:trqp qnp‘ development
of the Jﬂ@t 5 m;-n shall terminated as if it has
been te ¢ d Etﬁ m f al conser ﬁqusub;ect to
the Pu 'ﬂung)efﬂg in default-of any of the
terms of t }\ ‘?m;,,ﬂw,ﬂ'eff r/Confirming Party
shall refun :![bf Sale Considerc on without any
to-the Purchase

interest thereon (s) other than Non-
Reﬁmdqb}aﬂmq%nt

10. That on 14@5%01%%51&(!5 #“ﬁl&sét a letter to the

curnplamanttreq;testir@ {)r pa&gugh}t of interest @ 18% p.a.

I ¥

due to late payment 0f the instalments. As per the clause 3.1 of
the agreement the delivery of possession of the unit was to be
handed over to the complainant within 36 months from the
date of booking/registration of the flat. In the instant case, the
apartment was booked vide application dated 04.09.2010
along with the booking amount, therefore the respondent

company was supposed to deliver the possession of the
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11.

12,

13.

14,

apartment by 04.09.2013. There had been a delay of more than
6 years.

That the complainant sent an email on 14.10.2019 to the
respondents seeking an update on the project. The
complainant had not received any reply from the respondents.
That the respondents even after delay of more than 6 years
had neither offered the possession nor paid any money to
compensate such long aqd;.!uqrdmate delay. Thus, in the
present the clrcumstanmﬁ‘tﬁe@mplalnant is left with no
other option to file the. p‘r@aﬁffmmplamt for granting them
the immediate p@wssmn af thg apartment along with
mm[:';ernsatut:mJ“'r,;n.:'5}1«5s:lellg;gg1t iy

<

That the bd:lﬁeﬁdeveluper is. supp{:ud to deliver the
possession df ﬁlf apqrm?em within a I;1131&:'.,3:"13l:llt: period of

time from thqvlgpﬁlgng u[]th& apartfp ‘;'Ftkj}‘e law was laid by
the Hon'ble qug“gnu@n "formne’ {WSHHMM and Ors

S

versus Trevor Dihlm dud Qﬁ*ﬁuﬁhéld that: -

“15. M r Pg person e mﬂde to wait
fndeﬁ::rg S5 llotted to
them ntitle '- nd of the
amount pard b_;( f.h m, along with comppnsutmn
Althoughwe are aware of the factthatwhen there was
no delivery period stipulated in the agreement, a
reasonable time has to be taken into consideration. In
the facts and circumstances of this case, a time period
of 3 years would have been reasonable for completion
of the contract ie., the pomsﬂcn was required to be
given by last quarter of 2014."

That the hon’ble authority may direct the respondents to

deliver/ hand over the immediate peaceful possession of the
flat to the complainant with all the amenities and facilities as

promised and charged for.
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15.

16.

17

18.

That the hon’ble authority may direct the respondents to pay
compensation in the form of interest @18% p.a.on theamount
already paid by the complainant to the respondents, from the
promised date of delivery of the flat till the actual delivery of
the flat to the complainant.

Relief sought by the complainant:

The complainant had sought following relief(s):

» Direct the respondent& .EQ make the payment of delay
penalty charges on! thgfamunt already paid by the
complainant tg}therespun,deen??{rnm the promised date
of delivery 91’&} ﬂatrtﬂlﬂ’tﬂ\e a;etu\é]fdeuvery of the flat to
the cnmplai:ia?t "?". =t :

» Direct the rﬁspundents to deliver lm’mﬂii&te possession
of the flat alapg wlth all the prmmisedFamemties and
facilities and t;rl'.he satisfaction af the complainant.

On the date of hearlng, the mthnrity explained to the
respondents/ pmmnter’sf*ﬂhoubthﬁ cnntraventmn as alleged to

have been cmim'ﬂtt din %lé\ %‘utu- ug'l"‘.'ll 4) (a) of the Act
?% %E%EI "ﬁ.[)[]ﬂ
to plead gullty or not F{l 1.‘r]ead,gyi],t3,r

Reply by the respondents. ZIN

That the complainant had approached this hon'ble authority to
gain undue advantage with unclean hands, ie, by not
disclosing material facts pertaining to the case at hand and, by
distorting and /or misrepresenting the actual factual situation
about several aspects. It is further submitted that the Hon'ble

Apex Court in plethora of decisions has laid down strictly, that

Page 10 of 36

A3



HARERA
< GURUGRAM Complaint No. 379 of 2020

a party approaching the court for any relief, must come with

clean hands, without concealment and /or misrepresentation
of material facts, as the same amounts to fraud not only against
the respondents but also against the court and in such
situation, the complaint is liable to be dismissed at the
threshold without any further adjudication.

19, That it is submitted that the complainant had approached this
hon’ble authority to gam undue advantage with unclean
hands, i.e., by not discfaslngtmaténal facts pertaining to the

.I".

case at hand and, by ghst' : ting
actual factual si;ual;i&n w}th regard to several aspects. It is
further submitted Shat %ﬂanple Apex Gourt in plethora of
decisions has lgidfduwn stricﬂ}r. that aparty approaching the

nd/or misrepresenting the

Court for arw*ra}llef rmﬁt come with i:lean hands, without
concealment ﬂnd}gr miﬂ'epresentatian ul’ matenal facts, as
the same amuuqfsl:tu f[\aurc‘i‘int ’yly agauist the respondents
but also against the qmm;angi.,ill s\uchrsituatlﬂn the complaint
is liable to be dismissed at, tha thres.hﬂld without any further
ad]udlcatmn__ ! AN -

» The complainant had concealed from this hon'ble
authnri't}". that Ilwitli the miotive ‘to encourage the
complainant to make payment of the dues within the
stipulated time, the respondents gave additional
incentive in the form of timely payment discount to the
complainant and in fact, till date, the complainant had
availed timely payment discount of Rs.1,09,564.19/-. It

is further submitted that at the stage of booking, the
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respondents offered an inaugural discount of
Rs.61,250/- to the complainant.

» The complainant had further concealed from this

hon’ble authority that the respondents vide demand
letters as well as numerous emails attached with
photographs had kept updated and informed the

complainant about the progress in the developmental

aspects of the pro;_g:et The respondents have always

i ¥hi

on numergqs accaﬁigm on. Jeath and every issue/s
and/or m uamisgg,»in ngspe,ct of the unit in
questiunf‘h d always prg.',rl_ded,‘ s;eq;iy and efficient
assistance. Severa l.= efforts made byt]'u: respondents to
attend tq, the queries of the cqmplamant to their
mmpletex sa;tn&chtinn, the f’qmglainant erroneously

_r.f'l-" -

proceeded tﬂ‘ﬁ.le the g:jas{ﬂt vexatious complaint before

this hu;rbz auiﬂ;ﬁty& t"l;he regpondents

» The comp fdlsg!y ited that the timely payments
were made b}r tl'fe mmplammt as and when demanded

by the réﬁpoﬁdents ﬁnwwer. as detailed in the reply to
list of dates, it is submitted that the complainant made
default in making timely payment against demand
raised vide allotment cum demand letter dated
12.11.2010 as a result thereof respondent no. 1 vide
reminder letter dated 29.12.2010 requested the

complainant for payment of outstanding dues
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amounting to Rs.60,783.60/- payable on or before
13.01.2011. Post-issuance of the said reminder letter,
the complainant paid the outstanding dues, accordingly
receipt dated 13.01.2011 was issued by the respondent

no. 1.

20. That the complainant had falsely alleged that the clauses of

21

duly executed FBA were one sided, unfair, unilateral, or

arbitrary. The cnmp]ainant nwer raised any objection at the

stage of execution of thﬁ i ! "The complainant only after

ng all the clauses of the FBA
duly signed the sdﬁwf’lt is}gﬁ%ﬁgﬂ ‘that the said issue has
been raised fo tl{tf ﬁl‘gt time by the cnqﬁﬂalpant in the present

complaint w;th alafide mtenginns Thus; the allegations that

carefully reading andfﬁk Sy

some clauses in in EBA were one sided. or arhiti'ﬂry. are baseless
and justan afte;thgu@t. Thacnmplb,inanglsmﬂt only estopped
by conduct hut 'al‘sn by the principlas oflfmitatmn from raising
such issues at this stage qfﬂmprﬂceedi ngs.

Itis very welles;gbh@elf;nr%me uve {penticmed facts the

complainant had appr ﬁéeigh hﬂﬁ’ﬁp authority with
unclean hands bjf diatartingfmncea]inggmlsrepresentl ng the

relevant facts pertainlng to the calsn; a:t hand, The sole intention
of the complainant was to unjustly enrich himself at the
expense of the respondents by filing this frivolous complaint
which is nothing but gross abuse of the due process of law. It
is further submitted that considering the law laid down by the
Hon'ble Apex Court, the present complaint warrants dismissal

without any further adjudication.
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22.

23.

24.

25,

That the agreements that were executed prior to
implementation of Act of 2016 and rules shall be binding on
the parties and cannot be reopened. Thus, both the parties
being signatory to a duly documented floor buyer agreement
(hereinafter referred to as the "FBA") executed by the
complainant out of their own free will and without any undue
influence or coercion are bound by the terms and conditions

so agreed between them, =

That in the rules publ "_"ﬂthe state of Haryana, the

e

explanation given at wﬁ&&% prescnbed agreement for
sale in Annexure, 'ﬁf" uf‘thq rgie,s; itis clear that the developer
i

shall disclose the )eﬂstiqg agrgrgmeht*?@n sale in respect of
ongoing prnfect pnd further that sulr:l;1 disclusure shall not
affect the validjgyinf sqr:h Iexlﬁtlng agnee?mntﬂecuted with its

§ 11

customers. 'flui, %pl@nat;nr& IS* " herein below for
dy refe ! ﬁ f
ready referenc \\ & /
"Exp.’nnatmn fujﬁe ﬂmﬂ disclose the

existing Agreement f'ﬂ?’&'afe!nﬁ?ed between Promater

and the Allettee in ctiof ongoing project along
wt.'.'h f@hpﬂl % of s iu% ongoing

project H éver, s .'.' 'not affect the
validity of suth existing agreement (s) for sale between
Promoter and Allottee \in ‘respect of apartment,
building or plot, as the case may be, executed prior to
the stipulated date of due registration under Section
3(1) of the Act.”
That in view of the above, it is evident that the parties are

bound by the terms of the duly executed FBA.
That the relief(s) sought by the complainant are unjustified,
baseless and beyond the scope/ambit of the agreement duly

executed between the parties, which forms a basis for the
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subsisting relationship between the parties. The complainant

entered into the said agreement with the respondents with
open eyes and is bound by the same. The relief(s) sought by
the complainant travel way beyond the four walls of the
agreement duly executed between the parties. It is further
submitted that the complainant while entering into the

agreement have accepted and is bound by each and every

clause of the said agreement.

26. That the reliefs sought“hy. : jzfqmplamant in the complaint

tes &{hls hon'ble authority. The
agreement dulyjex‘egptecrbgwggf:‘i the parties, which forms a

basis for the sﬂb_‘ﬂ g relationship he’tween the parties. It is
further subtp:t; that the ;nmplamgm ?ntered the said

under reply cannot be S

agreement with ‘the fespoidents with opén eyes and was
bound by the sa’mé‘ Therefore, cunsli'leﬁng the settled law, the
reliefs sought by th;e Cﬂmplamant inﬂ}e cumplal nt under reply
cannot be granted"by ﬂﬂs‘hqnb[e a@ﬂmrity

27. That the parties had agre dh_].lqder the ,EBA to attempt at
amicably setﬁm‘ﬁ_’ ;@e@:éﬁq @1_?; |ﬂh§ ,}n@:er is not settled
amicably, to refer ;hzma;te_r ft_}r arbltratipn as per clause 33 of
the FBA. Admittedl}r the t’omplainant had raised dispute but
did not take any steps to invoke arbitration. Hence, is in breach
of the agreement between the parties. The allegations made
requires proper adjudication by tendering evidence, cross
examination etc. and therefore cannot be adjudicated in

summary proceedings.
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28.

29.

That the proposed timelines for possession being within 36
months from the booking/registration of flat along with 180
days of grace period was subject to force majeure
circumstances, timely payments, and other factors. However,
the complainant had indulged in selective reading of the
clauses of the FBA whereas the FBA ought to be read as a
whole.

That the remedy in case Jqfr,dlelay in offering possession of the

Al

unit was also agreed to hetw l‘lrﬂ'le parties as also extension
Y 2
of time for uffering,ﬁ”@ﬁdﬁﬁn__ of the floor. The said
. | ',".';!.'r. g B =
understanding ha%hgfg@:wg_ h,gEngen the parties at the
stage of enteri;ng'jipd th%@g%gﬂoﬁ@g _‘fgllnwing clauses of
the duly exeii}j;-_é"dﬁsa are ﬁ'd;g,;y.*['q'[thy-‘*\ 1 *\

| == 7 ™ |
“Clause 3.57 If the S Iierj{ Canfirmi PH fails to

campfé;ie;:oﬂ;pﬁ:ﬁtia of fhe Flat within the period as

mentioned in"this agreement due majeure
circu ces or. some ather cir ces beyond

the contro Svffuﬁ‘(:mﬂlzq r}‘ﬁ’ﬂérry than the
purchaser(s) d%@hm@ -fConfirming Party
shall be entitled to @ reasonablé extension of time for

completion of ¢ nof the:Colony and delivery
of paspkf% oﬁ%;t ) the Purch as)._" A
ol A 5 B - g B | 3

Clause 10 Force Majeure . ™YANA

“The Seller/Confirming \ Party <shall, not 'be held
responsible or liable for not performing any of the
obligations or undertaking provided for in this
agreement if such performance is prevented due to
force majeure.

“Force majeure” means any event or combination of
events or circumstances beyond the control of the
seller/confirming party which cannot (a) by the
exercise of reasonable precautions and/or alternative
measures be prevented, or caused to prevented, and
which adversely affects a Seller’s/Confirming party’s
ability to perform obligations under this agreement,
which shall include but not limited to i) acts of God, i.e.
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30.

31,

HARERA

fire, drought, flood, earthquake, epidemics, natural
disasters or deaths or disabilities; ii) Explosions or
accidents, air crash and shipwrecks; iii) Strikes or lock
outs, industrial disputes; iv) Non availability of cement,
steel or other construction material due to strikes of
manufacturers, suppliers, transporters or other
intermediaries; iv) War and hostilities of war, riots or
civil commotion; v) Non granting of any approval by
any authority or imposition of any adverse condition
or obligation in any of the approvals from any
authority, including delay
in issuance of any certificate/authorizations/

approvals, occupation... certificate, ~ completion
certificate and/or any. gﬂ#&r certificate as may be
required; vi) The prq? L -._' lgatio of or amendment in
any law, rule or res s ﬁnr the issue of any
injunction, order or.di "F'I -ﬂ‘ii am any authority that
prevents or : cts EM seller/confirn ning party from
complying with any Mﬁrmundrnndﬂmﬂs as

’w!ﬁw " agreement; Vii] ° —an}», event or
1ce! ﬂnafag'ﬁﬂsm the, fnregm‘rm

That vide cIaus& 3.3 of the FBA it wfas duly agreed upon
between the pa;rﬁ_es ‘that subject to thwcanditmns mentioned
therein, in ca§¢ ﬂ;e raqundents fag’!éma,ﬂd over possession
within the stipu e ﬁ%pﬂpﬂ‘ént& shall be liable to

R
pay to the complainan aﬂ"‘n calculated @ Rs. 5/- per

sq. ft. of th%‘%pgﬁiar&%- %@%ﬁx{‘ %u:h of delay, the

adjustment whereof shall be "&nne nnly at the stage of

execution cl’xcun#eyaﬂcq ;leeq Thﬂf parnes had agreed the
penalty in case of delay in offering possession prior to entering
the transaction. In case the complainant fails or defaults in
making timely payment of any of the instalments, then the
complainant would not be eligible for any other delay
compensation.

That the said project had been marred with serious defaults
and delays in timely payment of instalments by majority of
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32,

customers. On the one hand, the respondents had to encourage
additional incentives like timely payment discounts while on
the other hand, delays in payment caused major setback to the
development works. Hence, the proposed timelines for
possession stood diluted.

That the possession of the unit in question, if delayed, had been
on account of reasons beyond the control of the respondents
in as much as there was de-mohilization of the main contractor

7 Loy OO

M/s Vascon. The wut‘{c;t,_ tract with M/s Vascon was

[t

foreclosed on 28.12. Zm*&ﬂéﬁ slow pace of construction

¢

work being carrﬂ@bb ;ﬂu‘" said
amounts and mq’b?lzaﬁq_l:;@d‘y@pce&ﬁéh‘rg received by him.
Due to this j‘.(q}}l}bhilizatinn it took some time to close the
work order I:hm@h pmpﬁr dncdine;ﬂlat;unlﬂ(e closing of final
executed quaial:guﬁ, ﬂnal'lblll‘& escalptiim etg The respondents
thereafter awarﬁ&& ﬂu:_g:a]am:e wqrﬁk ,to anew agency M /s YFC
Projects Private Ltﬂu wﬁu deputed theif staff and manpower at
the site since April 2913.31-1 w]gv:er,tdue to. default of M/s YFC
Projects Private Ltd: Flﬁ wprjt gog.trgcg was foreclosed and
thus the balance work Has gSsigned to two new contractors,
namely, M/s Stinshine Fl?fsh'es and M[s Shri Sidhi Vinayak

Infrastructure who deputed their staff and manpower at the

f:@xtr,gctnr despite advance

site since from March 2015, Thereafter, the two contractors
started the construction of the balance work. To make sure the
project is not delayed any further, the respondents had

arranged funds and the work at site is going on in full swing
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33.

34.

33,

and shortly the respondents will be able to offer possession of
units in a phased manner,
That the construction was also affected on account of the NGT
order prohibiting construction (structural) activity of any kind
in the entire NCR by any person, private or government
authority. Vide its order NGT placed sudden ban on the entry
of diesel trucks more than ten years old and said that no
vehicle from outside or. wlthm Delhi will be permitted to
transport any canstrucﬁo?"ﬁhféﬂa] Since the construction
activity was suddenly ﬁp’ﬁg&,—ﬁ&er the lifting of the ban it
took some time for &nﬂb‘ﬂl@ﬂoﬂ gF the work by various
agencies empiﬁgeﬂ with the resppndants
That the r:nnsi;'qctmn for the unit in question is nearing
completion and;mspondehtshad already ub%ined occupation
certificate on'15. UKZOZI;LThe pnssessto&afthe said unit shall
be handed uvenshnﬂlyipos&-renquf (af qc"cupauon certificate
by the respundentsa -‘ E RgGh e

-+
—

e

]urisdictiunnfthe auth mﬁ‘i X -I_:--

E.1 Terﬁt'ariﬁlmriiﬂ A AR

As per notification. no. 1}92}201? ATCP clated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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36.

F.

37.

District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.
E. Il  Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the ad;udlcatmg officer if pursued by
the complainant at a Iater stage The said decision of the
authority has heen uphe]d by the Haryana Real Estate
Appellate Trlhunal in_its )udgement dated 03.11.2020,
appeal nos. 52 & 64 of 2018 tlt]Ed as Emaar MGF Land Ltd. V.
Simmi Sikka and anr.

Findings on the éblentiuns raised by thé'f&s;mndents.

F.l Dhject!un regarding untlmely pay‘n:lents done by the
mmplainant

The respondents have cﬂntended ﬂ:ra'l’t the complainant has
made defaults ln makmg p‘ay,Planﬁs as a.result thereof, the
respondents ha:; to issue reminder Ieg.ters'.‘;{dated 29.12.2010
and only after the reminder, the complainant came forward to
clear the outstanding dués .aghiﬁst' the démand letter dated
12.11.2010, accordingly receipt dated 13.01.2011 was issued
by the respondents. The counsel for the respondents stressed
upon clause 11.1 of the buyer’s agreement wherein it is stated
that timely payment of instalment is the essence of the

transaction, and the relevant clause is reproduced below:
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“11. TIMELY PAYMENT IS THE ESSENCE OF THIS
AGREEMENT, TERMINATION, CANCELLATION AND
FORFEITURE"

11.1 Timely payments of all amounts as per this Agreement,
payable by the Purchaser(s) shall be the essence of this
Agreement. If Purchaser(s) neglects, omits, ignores, defaults,
delays or fails, for any reason whatsoever, to pay the seller
any of the instalments or other amounts and charges due
and payable by the Purchaser(s) under the terms and
conditions of this agreement or by respective due dates
thereof or if the purchaser(s) in any other way fails to
perform, comply or observe any of the terms and conditions
herein contained within the time stipulated or agreed to, the
seller/confirming party shall be entitled to cancel/terminate
this agreement forthwith and forfeit the booking amountsor
amounts paid up to the earnest money and non-refundable
ameunt...”

38. Attheoutsetitis relevantto commenton the said clause of the
agreement i), “11/ TIMB&?‘ mﬁfME}ir 1.5' THE ESSENCE OF
THIS AGREEME,‘JT TERMINATION, ANp FORFEITURE"
wherein the ?ay@en;# to b& mada"by er ?ompiamant have

- o 1[ :I

been subjected ta to aq kihdg of tan;lthm}& conditions. The
drafting of this latisy End.;w;pnr&tmh of such conditions are
not only vague and ufiégi‘ta ﬁw heavily loaded in favour
of the promoters al;q ag altgtteel*-that even a single
default by the allottee.in riia g ﬂmbljr payment as per the
payment plan ma_y resq]t_lm termination of the said agreement
and forfeiture of the earnest mnney; Moreover, the authority
has observed that despite complainant being in default in
making timely payments, the respondents had not exercised
his discretion to terminate the buyer's agreement. The
attention of authority was also drawn towards clause 11.3 of
the flat buyer's agreement whereby the complainant shall be

liable to pay the outstanding dues together with interest @
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39.

18% p.a. to the respondents/promoters on delayed payments.
In addition to this in clause 3.3 of the FBA the
respondents/promoters are liable to pay compensation at 5%
per sq ft. for every month of delay. As from the above-
mentioned reasons it is clear that both the clauses are not
equitable. However, after the enactment of the RERA Act, the
position has changed. Section 2(za) of the Act provides that the
rate of interest chargeab].e frma’ the allottee by the promoters,
in case of default, shall hnarﬁqﬁg}t‘d the rate of interest which
the promoters shall be_,l g[&"-’tﬁ’ pay the allottee, in case of
default. Therefnre, intEr&,s't pn thm cje]ay payments from the
complainant s}f@ﬁhé t:hm;ggd a,!;the pﬂ!s;ﬂbed rate i.e,, 9.30%
by the respundg;n;s which is the same asis b&mg granted to the
complainantin case of delay possession charges.

F.1l  Objection rngarding }urtsdictinm of authority w.r.t.
buyer’s. agl:eement exe:utei‘prlor to coming into force
ﬂfthﬂﬁctc 'y il |

Another cnntentiﬂq\ﬁ}' ‘the. requnli}nts is that authority is
deprived of the ]urlsdlctmn.‘;fﬁia méu the !;nerpretatmn of, or
rights of the @r@eﬂin@efg{ln ccoEdanca with the apartment
buyer's agreement exeuuted betwean the parties and no
agreement forsaleas referred to under the provisions of the
Act or the said rules has been executed inter se parties. The
authority is of the view that the Act nowhere provides, nor can
be so construed, that all previous agreements will be re-
written after coming into force of the Act Therefore, the
provisions of the Act, rules and agreement have to be read and

interpreted harmoniously. However, if the Act has provided
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for dealing with certain specific provisions/situation in a
specific/particular manner, then that situation will be dealt
with in accordance with the Act and the rules after the date of
coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt Ltd. Vs. UO:‘ qmd others. (W.P 2737 of 2017)

which provides as undért *-Hw "

w .-,u

‘Section 18, the delay in
un Wa be counted from
sale entered
into by r and ottee \prior to its
dertm Iﬂﬂfr Hiﬁ visions of
ater'fsgfvma Hnty the date

reyistmﬁ A
RERA, qﬁ
ion of project an Qjemhe under

Sectlau 4&3:}5&4 cﬁ;fs ta:m gztnﬂng af
contragt een Fhe Mat p rcgmr nd the

handing over the .
the date m

promo \

122. We have afi‘ea iéy:u;fe i at’?qﬁwe stated
provision ot in nature.
They may &ﬂm‘i"ﬂ?ﬁyfﬁ “retroactive or
quasi retmactfv?»eﬂﬁct “thenon that ground the

vnhd.*ty .'du qf EERA cannot be
chaﬁe p n' nau,gh to
legislate le w.' effect.

A law can. be ewnfmmed toa gt su{rsfstl ng j existing
cantrattug]' hghts ,bmuga Em;tfes in %e larger
public interest. We do-not have any doubt in our mind
that the RERA has been framed in the larger public
interest after a thorough study and discussion made at
the highest level by the Standing Committee and Select
Committee, which submitted its detailed reports.”

40, Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

"34, Thus, keeping in view our aforesaid discussion,
we are of the considered opinion that the provisions of
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41.

42,

the Act are quasi retroactive to some extent in
operation and will be applicable to the agreements for
m:mmmwt Act i : X cill in th
of completion. Hence in case of delay in the
offer/delivery of possession as per the terms and
conditions of the agreement for sale the allottee shall
be entitled to the interest/delayed possession charges
on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfair and unreasonable
rate of compensation mentioned in the agreement for
sale is liable to be ignored.”

The agreements are sacroszu_'lf:t save and except for the
provisions which have. I{@_ﬁabfogated by the Act itself.
Further, it is noted thatir" th[der -buyer agreements have
been executed in the mauner ﬁlat theha is no scope left to the
allottee to neghuate any ;f the c]ausas contained therein.
Therefore, the aut,ﬁnrlty is of the view tl\atthf charges payable
under varmuls,heads shall be pagab},e as psr;the agreed terms
and cnndttiufts‘;nf e%greer?ent sub;egt_fo the condition that
the same areﬁn a&ordanﬂe Mﬁ ﬂquplansfpermt551nns
approved by the~ ;Tpsgect{:,ﬁj departmentsfcumpetent
authorities and are not in ctmﬂ'aventmn nfan}r other Act, rules,
statutes, mstr‘t]'ci!nﬁsﬁdé l.@d, I:B_§reunder and are
not unreasonable or exorbitantin nature.

FIlI  Objection regarding complainant are in breach of
agreement for non-invocation of arbitration.

The respondents have raised an objection for not invoking
arbitration proceedings as per the provisions of flat buyer’s
agreement which contains provisions regarding initiation of

arbitration proceedings in case of breach of agreement. The
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following clause has been incorporated w.r.t arbitration in the

buyer’s agreement:

“33.

All or any disputes arising out of or touching upon or in
relation to the terms of this Agreement including the
interpretation and validity of the terms thereof and the
respective rights and obligations of the Parties shall be
settled amicably by mutual discussion failing which the
same shall be settled through arbitration. The arbitration
shall be governed by the Arbitration and Conciliation Act,
1996 or ant statutory amendments/modifications
thereto for the time being in force. The arbitration
proceedings shall be held at an appropriate location in
New Delhi by a Sole Arbitrator who shall be appointed by
the Managing Director of the Seller and whaose decision
shall be final and binding upon the parties.............."

43. The authority, fﬂ%;ﬂaf, sthe. 221@:_&2 '_,tltaktﬁ %§Qurisdicﬂun of the
authority ca@_ﬁf'?fe fettered by the exihé{tﬁg of an arbitration
clause in the _i:u;}éﬁr's agreement gs]f_ma]} be ll'mted that section
79 of the Act bars the jurisdiction of civil courts about any
matter which fans?ﬁt;{;in:-thq;purvi_gﬂ,gfﬂiis authority, or the
Real Estate App;]ﬁg:é‘ ’[}{bgnalfh‘uf, the intention to render
such diSP“tESI_f_‘«S qan?ﬁﬁfyﬁﬁé‘{é&égfu hf clear. Also, section
88 of the Ac'is%s P’%t @%p%ﬁ}s@aé %f,%_is Act shall be in
addition to and not in iade;mgaltion aig;ha_lpmv_iﬁnns of any other
law for the time being in force. Further, the authority puts
reliance on catena of judgments of the Hon’ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has
been held that the remedies provided under the Consumer
Protection Act are in addition to and not in derogation of the

other laws in force, consequently the authority would not be
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44,

bound to refer parties to arbitration even if the agreement

between the parties had an arbitration clause. Therefore, by

applying same analogy the presence of arbitration clause
could not be construed to take away the jurisdiction of the
authority.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,
the National Consumer Disg_gtfs Redressal Commission, New
Delhi (NCDRC) has held that the arbitration clause in
agreement between the Eé@piai‘hant and builders could not

circumscribe the jurisdictirun of a consumer. The relevant
paras are reproduced below: = " "
Fasr — gen O & A

“49. Support to the above view is also lent by Section
79 of the recently enacted Real Estate (Regulation and
Development) Act, 2016 (for short "the Real Estate
Act”), Section 79 of the said Act reads as follows:-

“79. Bar of jurisdiction - No civil court shall have
Jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no
injunction shall be granted by any court or other
authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this
Act."”

It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1)
of Section 71 or the Real Estate Appellant Tribunal
established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy
(supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide,
are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which,
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to a large extent, are similar to the disputes falling for
resolution under the Consumer Act.

56. Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the
Complainant and the Builder cannot circumscribe the
jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”

45. While considering the issue of maintainability of a complaint

before a consumer forum /commission in the fact of an existing
arbitration clause in the builder buyer agreement, the hon’ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd. V.

A BT

Aftab Singh in revision Petlﬂﬂll no. 2629-30/2018 in civil

s

appeal no. 23512 23513 of 201'? dacided on 10.12.2018

FAXT o+

has upheld the afnresald 1ur.igement anCDRC and as provided
in Article 141 of the Constitution nflnd:a the law declared by
the Supreme Cuurt shall be binding on all courts within the
territory of Ind:a and accordingly, the authont}f is bound by
the aforesaid view 'I‘he relevant paras are of the judgement

passed by the Supreme Cuurt is repruduced below:

' E DEl(aV
"25. This Cﬂurt in the series of ;ud,gmem as noticed
above considered the provisions of Consumer
Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer
Protection Act being a special remedy, despite there
being an arbitration agreement the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the
application. There is reason for not interjecting
proceedings under Consumer Protection Act on the
strength an arbitration agreement by Act, 1996. The
remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaint means any allegation
in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under
the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
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deficiencies caused by a service provider, the cheap
and a quick remedy has been provided to the consumer
which is the object and purpose of the Act as noticed
above.”

46. Therefore, in view of the above judgements and considering the

provision of the Act, the authority is of the view that
complainant is well within their rights to seek a special remedy
available in a beneficial Act such as the Consumer Protection
Act and RERA Act, 2016 instead of going in for an arbitration.
Hence, we have no hesitetien. in' holding that this authority has
the requisite ]urrsdrctien te entertam the complaint and that the

i

dispute does not requrre te be referred to arbitration

I'

necessarily. r-f' i‘" -"ﬁ-__\ /

.l"t

G. Findings on thia]-elfel'seughtby the eﬂnplnlnant

Relief seught h]} the camplainant. The cemplamant has
sought fellewl‘ugréaief{,s] ] Yy

Yy &)
» Direct the resp;aﬁ‘dents te maké thezpayment of delay
penalty charges on the: amehﬁt ‘already paid by the
cemplamqntg;o the respendents;from the promised date
of de!werj’! eéth% ﬂat,%lll}f,g act&ﬁitdeﬂ#qry of the flat to
the complainant. | J /\
» Direct the reephehdeh.t"s 'tr;' deliver immediate possession
of the flat along with all the promised amenities and

facilities and to the satisfaction of the complainant.

47. In the present complaint, the complainant intends to continue
with the project and are seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under:
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

48. Clause 3.1 of the flat buyer's agreement provides the period of

-

handing over possess:qnlm

“3. Possession ",;-, gi...
3.1 Subject swia"

me is reproduced below:

in or any other

circumstances” Jrl‘q; an beyond the
rensnnabi’ e Selle vfﬁgm‘{rg party and

any
caurﬂ;"ﬂ" orities aﬁ%ﬁ}'ﬁt to ﬁf Purchaser(s)
hawn‘g; ied with all the terms an mrig‘mnns of
this Agreement and nﬂbcrngwn defa under any of
the provisions of this Agréement and h vﬁgmmphed
with uﬂ_ﬁi;p ions, faﬁn lities, documentation, etc. As
prescribed b 4 S@erifﬁrﬁv iing Party, whether
under th ément or erwise) from time to time,
the Seller, arty. pr and over the

pmman Fl q_t !:p: e Pus r(s) within a
period of 36 mM«ﬁWm the date of

booki {2 1T mhﬂSEffE}
YT s B
Pan:y dcé period of 180 (One

Hundred and Eighty) days.after ;he expiry of 36
manb‘ﬁ, for ﬂppb'mg and ui#mﬂmg the oecupation
certificate in respect of the Colony from the Authority.

The Seller/Confirming Party shall give Notice of
Possession in writing to the Purchaser with regard to
the handing over of possession, whereafter, within 30
days, the Purchaser(s) shall clear all his outstanding
dues and complete documentary formalities and take
physical possession of the Flat. In case, the
Purchaser(s) raises any issue with respect to any
demand, the same would not entitle to the
Purchaser(s) for an extension of the time for taking
over possession of the Flat."
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49. That on 04.10.2013, an addendum to flat buyer’'s agreement

50.

51.

dated 05.04.2011 was made between the parties. By the said

addendum the respondents made the following changes:

"It is agreed and understood among the parties that
the Seller shall always maintain minimum 30 days gap
between the demands to be raised for payment of
consideration and charges for the Flat
[Plot/Flat/Villa/Floor/Space/Shop] bearing Unit No.
@-304 in Project SPACIO.”

At the inception it is rpiegant ID comment on the pre-set
possession clause of the Hat buyer’s agreement wherein the
possession has been. ss‘ﬂb Ef”f innumerous terms and
conditions, E‘urce’r mhjﬂy*’ ‘c&wﬁgnes and innumerous
terms and cnpdlﬁaﬁs Thmﬂrhﬂfﬁg d{ ﬂnsf clause is not only
vague but so heavily Inad ed in fa\mur uLthe promoters that

even a single Jeﬁaul; hy the; allottee-in ﬁﬂﬂl]ing obligations,
formalities ahd dqcumentaﬁnns etc as’ prescribed by the
promoters may‘mékg‘l’hd pnbszssmnge]ause irrelevant for the
purpose of allottee andthe eamw]'tmEnt date for handing over
possession lo 193 U%eanir;z grﬂ%inrﬂtmn of such clause
in the buyer eement ters.are just to evade
the liability towards qtnely de}wgry of 'subject unit and to
deprive the alluttee of hls right accruing after delay in
possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option
but to sign on the dotted lines.

Admissibility of grace period: The promoters have proposed

to hand over the possession of the said unit within period of
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52.

36 months from the date of booking. In the present complaint,
the date of booking vide payment receipt of booking amount is
08.09.2010. Therefore, the due date of handing over
possession comes out to be 08.09.2013. It is further provided
in agreement that promoters shall be entitled to a grace period
of 180 days for applying and obtaining the occupancy
certificate etc. from DTCP. As a matter of fact, from the perusal
of occupation certificate dat,e;d &5 01.2021 itis implied that the
promoters applied Fo‘r 2

) I_”pﬁtinn certificate only on
21.01.2020 and 21.08. m&wﬁﬁ&is later than 180 days from
the due date of possg‘ssmu tﬁ,_. 0%&9,29,13 The clause clearly
implies that the 'gracﬂ. period is asked for applying and
obtaining ncpuba;lun certiﬂcatg. there’fu‘re as the promoters
applied for the bccugatlpn certiﬁea;e muéh later than the
statutory peﬂnﬂ,n‘f_lﬁ days, he dn?s n‘ot fulfi] the criteria for
grant of the grat;& peﬁq_d ,ﬁs perthe sgtt’led law one cannot be
allowed to take adﬂntagﬁufhp:gmwrnngs Accordingly, this
grace period of 180 Qa}'s Eapngtbeua],]&uwed to the promoters.

Relevant clause ¢@rﬂgn§ ggg period is reproduced below: -

“Clause3.1" ....The Purchaser(s) agrees and
understands that the Seller/Confirming Party shall be
entitled to a grace period of 180 days, after expiry of
36 months, for applying and obtaining the Occupation
Certificate in respect of the Colony from the
Authority......."

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay possession
charges. However, proviso to section 18 provides that where

an allottee does not intend to withdraw from the project, he
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53.

shall be paid, by the promoters, interest for every month of
delay, till the handing over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to

section 12, section 18 and sub-section (4) and

subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section
18; and sub-sections (4) and (7) of section 19, the
“interest at the rate prescribed” shall be the State
Bank of India hif 2 m;nu." cost of lending

rate +2%.: '*~:".;'f":'. ’
s State Bank of India

Provided that in ca:

marginal cost 19 MCLR) is not in use,
it shall be'fe _1_uﬁe§ by such, benchmark lending
rates wﬁ."cﬁ State Bank of Indfa may fix from

t.‘mﬁﬁ;\ﬁ

The l+E-g;islat:.ﬁr'é‘q:‘-T in its wisdum -tn the subordinate legislation
under the provision of‘rule 15 afthwul&s ‘has determined the
prescribed rata‘inf‘ : t est. The fate ut?interest so determined

i e nable IlFﬁ'l said rule is followed
to award the mteresﬁ-,ifﬁﬁllvi‘.*hﬁgamifnrm practice in all the

cases. The H Em [.Ezt? ribunal in Emaar

MGF Land LH under: -
"64. Taking the case froni another angle, the allottee
was only entitled" _to_the' ‘dé layed . possession
charges/interest only at the rate of Rs.15/- per sq. ft
per month as per clause 18 of the Buyer’s Agreement
for the period of such delay; whereas the promoter was
entitled to interest @ 24% per annum compounded at
the time of every succeeding instalment for the delayed
payments. The functions of the Authority/Tribunal are
to safeguard the interest of the aggrieved person, may
be the allottee or the promoter. The rights of the
parties are to be balanced and must be equitable. The
promoter cannot be allowed to take undue advantage

of his dominate position and to exploit the needs of the
homer buyers. This Tribunal is duty bound to take into

by the legislatu o, 5 ;
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54.

55.

consideration the legislative intent i.e, to protect the
interest of the consumers/allottees in the real estate
sector. The clauses of the Buyer's Agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for
delayed possession. There are various other clauses in
the Buyer's Agreement which give sweeping powers to
the promoter to cancel the allotment and forfeit the
amount paid. Thus, the terms and conditions of the
Buyer’s Agreement dated 09.05.2014 are ex-facie one-
sided, unfair and unreasonable, and the same shall
constitute the unfair trade practice on the part of the
promoter. These types of discriminatory terms and
conditions of the Em;’gﬁ_?sfm&ment will not be final
and binding." :

¥ -
; Z
£ T U
SEpEr

.

Consequently, as per . e State Bank of India i.e.,
A LAYERE

1# e BN -
e A6 ', @f ing rate [I‘I shor
MCLR) as on | ate i, 03@453@’1 is'7.30%. Accordingly, the

..... for

;&r‘ ¥ v e L) 4 w
prescribed I'Jtﬁﬂ interest _wil__t_hg--m?rgl al cost of lending rate

2%, 9308 | (1] | N3
The deﬁnlﬂor‘i@j‘t&mi'}in rLfﬁs:ﬁéf‘ ed-under section 2(za)
& | Ve
e

of the Act Prwlaéq;f%}_ e ¥
allottee by the promoter, incase of default, shall be equal to
s #
the rate of ir\E{Tt yﬁ}%: mmsz be liable to pay
. 4 ouAa o
the allottee, =c.ai.“§ ) ;@1 ‘Felevant section is
reproduced below: || )| [ 0/
b‘\_,ﬂ;}'{g ol | T) L_j lll\.._...’. ‘ q {_1". | \'.-.
“(za) "interest” means the rates of interest payable by
the promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be
liable to pay the allottee, in case of default;
(ii) the interest payable by the promoter to the
allottee shall be from the date the promoter
received the amount or any part thereof till the

date the amount or part thereof and interest
thereon is refunded, and the interest payable by

_Fchargeable from the
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the allottee to the promoter shall be from the date
the allottee defaults in payment to the promoter
till the date it is paid;”

56. Therefore, interest on the delay payments from the

&7

complainant shall be charged at the prescribed rate i.e,, 9.30%
by the respondents/promoters which is the same as is being
granted to the complainant in case of delayed possession
charges.

On consideration of the dunuTents available on record and

-~y
e

submissions made Hb}{' poth . the  parties regarding

tate
LXg

contravention of provision ﬁ@fﬁsct the authority is satisfied
™
that the respundanis ar‘q" n' cun;rhvention of the section
11(4)(a) of the,mf’hy«npt rfanding wer-po§5255mn by the due
date as per the agreement. By vl.rtuﬂ af {Iause 3.1 of the
agreement e;%u%ed hetﬁveetp the Qartlfs 9? 05.04.2011, the
possession OEYL)I;E @hjﬁctﬁp '_; |
stipulated tlm\h l.e,, bﬁ GBO ,'ZB’EL ,ﬁ;*h;f'as grace period is

concerned, the 53:;1‘&.;15@?5#!1@@@-}9!‘ the reasons quoted
above. Therefore, the dﬁr&ate*ﬁf‘ﬂanding over possession is

08092015, 10k flplodbnl: ik falled o handovr

possession of the su.b;$ct apartment till date of this order.

w tu e delivered within

Accordingly, it is the failure of the respondents/promoters to
fulfil its obligations and responsibilities as per the agreement
to hand over the possession within the stipulated period.
Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with proviso to section 18(1) of the Act
on the part of the respondents are established. As such the

allottee shall be paid, by the promoters, interest for every
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58.

month of delay from due date of possession i.e,, 04.09.2013 till
the handing over of the possession, at prescribed rate i.e,, 9.30

% p.a. as per proviso to section 18(1) of the Act read with rule
15 of the rules.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of nbiigatiqu:fgl'ﬁgun the promoters as per the
function entrusted to the authority under section 34(f):

i. The respundﬂnts ar& ﬂlfﬂctgd" to pay interest at the
prescribaﬂ natgﬂ“i’b..’iﬁ% 'p?fwweq month of delay
from thb&tl dateﬂ;‘?o_s;essiun i. h Bﬁ@ﬁ 2013 till the
handmgvﬂviar of pﬁsﬁbssmu o i ' ’

ii. The arr,ea;s of s#ch interest a:{:rped frfnm 08.09.2013
till the dat&af-atder by the au,thprlrty shall be paid by
the prumuters m.{l_ler a’lti?ttgp within a period of 90

days from date of this* order and interest for every
month gﬁ-%zlaﬁ/%hil&e éﬂid E@hﬁﬁmmoters to the
allottee before 1Q*-1" uf the sqbsequent month as per
rule 16(2] of the rulas& / T'-. -

iii. The complainant is directed to pay outstanding dues,
if any, after adjustment of interest for the delayed
period.

iv. The rate of interest chargeable from the allottee by
the promoters, in case of default shall be charged at
the prescribed rate ie, 930% by the
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respondents/promoters which is the same rate of
interest which the promoters shall be liable to pay the
allottees, in case of default i.e, the delayed possession
charges as per section 2(za) of the Act.

v. The respondents shall not charge anything from the

complainant which is not the part of the agreement.

59. Complaint stands disposed of.
60. File be consigned to registry.
ST i S

(Samir Kumar) L LAY [Dr.KK Khandelwal)
Member (DTl N Chairman

e L

Haryana Real Estate Regulatory Authdr.iﬁy,_ Gurugram
Dated: 08.04.2021 '

Judgement uplb-éde.d-on 18.11.2021

Page 36 0f 36


HARERA
Typewritten Text
Judgement uploaded on 18.11.2021





