HARERA

& GURUGRAM Complaint No, 1879 0f2019 |
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 1879 of 2019
First date of hearing: 10.10.2019
Date of decision @ 08.04.2021
1. Mr. Navneet Basant Kumar Kampani
2. Mrs. Meenakshi Kampani Complainants
Both R/0: - L-66C, Saket, New Delhi-110017
Versus
1.M/s BPTP Limited ¥ i
2.M/s Countrywide Promoters Private Limited Respondents
RBoth Having regd. officeat; - M:11,Middle,
Circle, Connaught Cfmf:ﬂg;'_hlzwﬁel'hifuﬂqﬂﬂ_l
CORAM:
Dr. K.K. Khandelwal Chairman
Shri Samir Kumat Member
APPEARANCE: r _
Sh. Sushil Yadav - " Advocate for the complainants
Sh. Venket Rao . Advacate for the respondents

ORDER

1. The present complaint dated 03.05.2019 has been filed by the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act)

read with Rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 20 17 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Actor
the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.
Unit and project related details

The particulars of unit details, sale consideration, the amount
paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the

following tabular form: = S

i t I.h_:;:,"

S.No| Heads "0 . |Information

1. | Unitno. PN N J21-1604, 167 Floor,
A WA [mower T-21
(2. ) -

sq. ft super area

2013
0. 55 of reply)

.0 F 013 J
- |(Page no. 69 of reply)
7| Subvention Plan
\I'(Page no. 55 of reply) J
Rs. 14,065,471.00/-
ide payment schedule
age no. 56 of reply)
3,279,648.30/-

\(vi ‘laayment receipts
4 gﬁr&;ge no.61,64,71,75
of complaint and page

no. 148,156,159,162 of

reply)
8. Due date of delivery of 29.11.2016
possession as per clause 5.1 (Due date is calcu lated
read with clause 1.6 of the from the date of
apartment buyer agreement. execution of agreement

(Note: - 42 months from the date| being later)
of sanction of the building plan orf (Note: - Grace period is
execution of agreement, not allowed)
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whichever is later plus 180 days
of grace period for applying and
obtaining occupation certificate)

—

9. | Offer of possession Not offered
10. | Occupation certificate Occupation certificate
for this tower has not
been received.
11. | Delay in handing over 4 years 4 months 10
possession till the date of days.
decision i.e. 08.04.2021 |
3. The particulars of the project nam ly, “Park Terra” as provided
by the registration bran : al thority are as under:
]_ .l..‘ ‘ .-1_ ‘I h _]
P NN |
1. | Name omoter | Ltd.
2. Namir e project ;; ' Par R
3, Luc#&m of the )] I c'mk— Gurugram
4, Na Ept project Ii t-r{;l sing Project
5 Wh is new o
ongoin %}- \'a
6. Registered a " ase
who
7 If d ped | » ed
then phase no. _
1. Ef"\n ;I_;.r""\.'-xﬂ.n_‘ 1-",
5| Towl oL of Phases i | NotRrovided

which it is proposed to be
developed, if any

9. HARERA registration no. | 299 of 2017

10. Registration certificate Date Validity i
13.10.2017 | 12.10.2020

3 Area registered 10.23 acres

12. Extension applied on N/A J
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r_13. Extension certificate no. | Date Validity 1
N/A N/A
Licence related details of the project
1. DTCP license no. 83 of 2008 dated
05.04.2008
2. License validity/ renewal 04.04.2025 and 23.10.2019
period
3. Licensed area 23.814 Acres
| Countrywide Promoters Pvt
i Ltd and 4 Others.

xalﬁ ohtalned

\%‘- iv/ ‘l=
prova
no and
date

Validity

Approved building plan

21.09.2012

20.09.2017

Environment clearance

15.10.2013

14.10.2020

Occupation certificate
date

| received.

Occupation
this tower

certificate for
has not been
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Facts of the complaint
The complainants have submitted as under: -

That the respondents advertised in various leading
newspapers about their forthcoming project named “Terra”, in
sector- 37-D, Gurugram (Hereinafter referred as the ‘said
project’) promising various advantages, including world class
amenities and timely completion/execution of the project.
Relying on such prumrspﬁuafd -undertakings made by the
respondents in the afﬁl’z enﬁnned advertisements, the
complainants huukedan apa.rﬁnentfﬂat measuring 1998 sq. ft.
in the said pru]eﬂfan mmi sale e@nﬁderapiﬂn of 14,065,471 /-
which mc!ucgéd. hdsic s’ﬂtE ﬁﬁie car ;parking, IEMS, club
memhershipj PL(.Tetc P ™ *., - 'I
That the cumpiai an)t,é made:, pty:ﬁ?énter?s 13,279,648/-to
the respundehﬁ’ via d.lffei'ent equ on different dates. As
per the flat hu}a&s ﬁﬁrﬂm,ﬁﬂeraﬁaﬁer referred as ‘the
FBA") the respondents. ajlcﬁ.g_a,ruﬁit,’ﬂat bearing No. T21-
1604 having @Iff area 1@9@ .ﬁ‘;{ha}ma&er referred to
as the ‘said uﬁlﬂ to the co [ﬁamrmt? That as per clause no.
5.1 of the FBA, the respondents had. agreed to deliver the
possession of the said unit within 42 months from the date of
signing of the FBA or sanctioning of building plan, whichever
is later, with an extended grace period of six months.
That over the years, the complainants regularly visited the said
unit site but was repeatedly surprised to see that construction
work as stipulated in the FBA was not in progress, and there

was no one present at the unit site to address such of the
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complainant’s concerns. Following such incidents and in

review of all correspondence between the complainants and
the respondents, it is evident that the complainants Were
subject to @ fraud and severe misrepresentation by the
respondents. The respondent’s only intention was to continue
to take payments for the said unit, without completing the
aforementioned development and handing over possession in
time. The respondent’s ma.La-ﬂde and dishonest motives and

"".l"

ants is evident through their

intention to defraud th&,w;ﬂ pla na
lack of co-uperation;fﬁ ; atter Despite receiving
apprﬂxlmately 9;95‘&&113@ gnts bn{time for the said unit
and despite repﬁatéd*reque‘% gpd Faﬁde\rs over phone calls
and persona &égé from the ca;ﬂplaiﬁaﬁtﬂ the respondents
had failed tmdﬁwﬂ the pussesslon of r.ha pﬁntted unit to the
cumplamantswithin stipulated period.

That it becomes €vident | that the ,gﬂstruyhon of the block in
which the said unmwiﬂbﬂnxa th f_,a‘“]’)romlse of delivery on
29.05.2017, by the respan‘dﬁﬂf Hut was never completed on
time for the %aﬁon’s‘%eﬁ% ﬁe?@pnndent& clearly
depicts the res;mnqent’ 5 ultanar moﬁve] to fraudulently
extract morney’ from rezpﬂndent‘ s ' ulterior motive 10
fraudulently extract money from innocent people such as the
complainants, and many others alike.

That owing to such fraudulent acts by the respondents, the
complainants have been suffering from disruption in their
living arrangement, mental torture and agony and also

continues to incur severe financial losses. This could have been
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avoided if the respondents had fulfilled their obligations as per
the FBA and given possession of the said unit on time. As per
clause no. 6 of the FBA, it was agreed by the respondents that
in case of any delay, the respondents shall pay the
complainants a compensation @ Rs. 5/- per sq. ft. per month
of the super area of the unit. 1t is however, pertinent to
mention here that a clause of compensation at such a nominal
rate of Rs. 5/- per sq. ft. per- munth for the period of delay is
unjust and inequitable as ’@M&kpnndents have exploited the

complainants by not pr : '_ggg pnssessmn of the said unit

even after a de;ay Lﬁ‘bm;tﬁ& agreeﬂ .possession plan. The
respondents camdt,e.-scaa_all l@w me:el}' by stipulating a
cumpensaﬂnﬂ .g[;?.\se in the Fﬁﬁ, espgcialy( as the delay in
handing uva;'pcgssessinq to “this extent v ‘would represent 2
breach of a :ﬁ@ﬂaﬂ term of the FBA, bfu;‘whnch a remedy so
minimal is nn]r\eqwta@a#anﬂ seve;é\;r un’iust. If we were to
calculate the amﬁ’h:ig‘hﬂgrpg @f ,gm‘:ial charges, the result
would be apyroxsmately @ ‘Z% ‘per annum rate of interest
whereas the &sﬁpnde;ll’g e&ages M Heﬁ@nnum interest on
any delayed payment This further gﬁes to represent the
disparity of remedies, which poth parties are allowed under
the biased and one-sided FBA.

That on the ground of parity and equity the respondents
should also be subjected to pay the same rate of interest, i.e,,
that of 18% per annum, since the breach of the possession
term has been materially averse to the complainant’s position.

Therefore, the respondents should be liable to pay interest 0
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the amount paid by the complainants from the promise date of

possession till the date on which the said unit is actually
delivered to the complainants.

That the complainants have made several requests to the
respondents through telephone calls and several personal
visits to the respondent’s office to request them to deliver the
possession of the said unit, along with the prescribed interest
on the amount depnsnted hy the complainants. However, in

keeping with their unc “athtude towards the matter,

..:rr L

the respondents have ¢ )ﬁvﬁ ‘;}ﬁ@_sed to do so. The facts of the

case make it cle;r ;hht ,ﬁié fequttﬁants in a pre-planned
manner defral*l@d T;he ;ampldm;ﬁm \\ﬂth their hard-earned
money to wrangl'qﬂly extract maney for. thei’g own benefit and

cause wrongfull 1&55 to the :nmplaimmtss -
Relief suughi‘.h,? the mmplainants & ‘E

The cump’laina\ts ﬁgwé*sagghzt.fdllﬁ/wﬂﬁgﬂhef[s]

E RE
(i) Direct Lhe respon en anduver the possession of the

said unit éngl Lﬁii—« § %per annum from
the date qf_, oﬁklng of the said 1.11'11 e date of actually

delweryofthe smd urmﬁ

On the date of hearing the authority explained to the
respondents/ promoters about the contravention as alleged to
have been committed in relation to section 11(4) (a) of the Act
to plead guilty or not to plead guilty.
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Reply by the respondents.

That the complainants approached this hon’ble authority for
redressal of their alleged grievances with unclean hands, i.e.,
by not disclosing material facts pertaining to the case at hand
and, by distorting and /or misrepresenting the actual factual
situation with regard to several aspects. The Hon'ble Apex
Court in plethora of decisions has laid down strictly, that a
party approaching the cuurt for any relief, must come with
clean hands without cuneﬁa’lﬁlpnt and/or misrepresentation
of material facts, as theséﬁmahms to fraud not only against
the resgcndent; ly.tt\ g;sb,ag?d_lil\’ﬂ:.: t.iia court and in such
situation, the Plain*am;&is Mahle‘ate he dismissed at the
threshold mﬁmu an:,r further aéj;@caﬁuﬂ ,

In this regard, refer! nce itmyl be--made to the following
instances wlqtnrh\ estaﬁllsh mrme;lme?’cf suppression/
misrepresentaﬂc& pg*the par,t i}f the :pmp‘l ainants:

That the complainants : apprugghadﬂte respondents through a
broker, namely,“Fogus g{:ans%l!;ants after conducting due
diligence of the felgvantﬁéal estate geographical market and
after ascertaimng the ﬁnaucia‘l v‘ability nf the same. It is
further submitted that cnmﬂainants are investors and had
booked the unit in question to yield gainful returns by selling
the same in the open market, however, due to the ongoing
slumps in the real estate market, the complainants have filed

the present purported complainants to wriggle out of the

agreement.
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That the complainants falsely stated that the timely payments

were made by the complainants as and when demanded by
respondents. However, as detailed in the reply to list of dates,
it is submitted that the complainants made several defaults in
making timely payments as result thereof, the respondents
had to issue reminder letters for payment of the outstanding
amounts.

That the complainants _ﬁl}‘tgg;f/p\ncealed the fact that they

defaults i making timely payments of

" \ |. |
clearly agreed %imné ' payn @Eiﬁ% the essence of the
en th j‘_ﬂ;@ﬂ@ﬁé{want clauses are

agreement bema)j;“'iﬁ??
reproducedbﬁhﬁsﬁ- e . 1)

.".
AR
I__"'

L i ill J-l - I.""l'_'TI i
“Clause Clip] of the booking apqﬁli'cal:\, on form is as
1w g : = i -
under: | 1 i U ¥ A&
! ] I,
of in 15/ per’ the payment
action. It shall be

p—

s omply with the
cerms and conditions of
acknowledges failure to
adhere to the payment Schec le ‘and failure to make
full an Jy payment impa _ s ability
to fulfil its reciproca promises and 0 ;gaﬁons to the

7
Applicdnt and ;}ﬁ;ﬁ;ﬁ%} | ;'coﬂrquenﬂy
prejudisfdbrhffei:r}m.m as results inthewaiver and
extinguishment of the Applicant’s rights under these
Terms and Conditions and the Flat Buyer’s Agreement,
including but not limited to the right to claim any
compensation for delay in handing over possession of
the Unit, the right to require the Company to perform
any of its obligations within a given time frame and the
cancellation of allotment amongst other rights.
Accordingly, in the event that the Applicant(s) fails to
strictly adhere to these Terms and Conditions and the
Flat Buyer's Agreement, such action shall amount to a
voluntary, conscious and intentional waiver and
relinquishment of all rights and privileges of these
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Terms and Conditions and the Flat Buyer’s Agreement
and could at the option of the Company be treated as
termination/cancellation of allotment and the
Applicant(s) could at the option of the Company cease
to have any right, title or interest whatsoever in the
unit and shall also be liable to forfeiture of earnest
money depaosit, non-refundable amounts in terms of
clause E herein below.”

“Clause 7.1 of the FBA is as under:

7 1 The timely payment of each instalment of the Total
sale Consideration 1.2, COP and other charges as stated
herein is the essence of this ;mnsactfanfﬂgreemenr. In
case the Purchase(s) neglects, omits, Ignores, defaults,
delays or fails, fo ‘any reason whatsoever, to pay in
time any of the instal its or other amounts and
charges due and payable by the Purchaser(s) as per the
payment schedule optet oriif thé Purchase(s) in any

.
(s lgl‘i

brm, orgbserve any of
tion. i-d}_ ‘part under this
mmitsany breach o % ertakings

and covenal contdined herein, the nfirming
ay retion be-entitled to terminate

ith and forfeit > amount of
mountand other

¢ - event the
terminate

hna.ri; aﬁﬁg@w on the said unit

and er/Confirming.Party shall have the
abso.'u;% ht Lg-,-"'*i th '__,im t to any other third
e égﬂ ing for the

party. L& /°

b) Shallapprotichithe Selle

refund, if any, and the Seller/¢ rming Party shall
refun diihzkglab F@h@ﬁé&f quﬁ@mr;g P!f}'chm[’ s)
without--any-interest- fh?rfwl'iﬂj \One ‘Hundred
Twenty Days from the date of sale of the Unit by the
Seller/Confirming Party to any third Party.”

18. That the complainants made inordinate delay in making timely

payments of instalments and the delay is continuing further
since the complainants has still not cleared the dues. This act
of not making timely payments is in breach of the agreement
which also affects the cash flow projection. Hence, the

projected timelines for possession got diluted due to the
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19.

20.

21.

22.

defaults committed by various allottees including the
complainants in making timely payments.

That the complainants in the entire complaint concealed the
fact that no updates regarding the status of the project were
provided to them by the respondents. However, complainants
were constantly provided construction updates by the
respondents vide emails on various dates.

That the sole intention nf the cnmp]ainants is to unjustly

ense '__];he respondent no. 1 by filing

hi s nothing but gross abuse of
the due process ﬁﬂg@% .ll .'.':\ LA N
That the relieffs:[-éﬁugh; J thé ?:;mph}nants are unjustified,

this frivolous mmplainj' _

baseless and hﬁrpnd the scupfamblt of the agreement duly
executed between the parties, which fnrms a basis for the
subsisting re!atlpnshlp between the Barttqs It is submitted
that the comp 1u“antgfq,tergd ija}p:tﬁg said agreement with

e

the respondents wir,ﬁéygm ﬁr%s@;ﬁf;«b/und by the same. The
relief(s) sought by the cn’ﬁ'ﬂ:ﬁfnants travel way beyond the

four walls urnﬁeﬁgmﬂugtxﬂ gb’gtw.een the parties.
The complainants whlle entering, into, the agreement has
accepted and is bound by each and every clause of the said
agreement. Therefore, in the light of the settled law, the reliefs
sought by the complainants in the complaint under reply
cannot be granted by this hon’ble authority.

The parties had agreed under the floor buyer’s agreement
(FBA) to attempt at amicably settling the matter and if the

matter is not settled amicably, to refer the matter for
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arbitration as per clause 17 of the FBA. Admittedly, the

complainants had raised dispute but did not take any steps to
invoke arbitration. Hence, is in breach of the agreement
between the parties. The allegations made requires proper
adjudication by tendering evidence, Cross examination etc. and
therefore cannot be adjudicated in summary proceedings.
The proposed timelines for possession have been diluted due
to defaults in making tlmely payment of instalments by
various allottees of" r.h%wgrnje:t Terra including the
complainants herein. In_;ltl’&ga@gd raference may be made to

the following: A\ -fj':'-*.q- LN

fi 5‘ eg - -] f’ﬁ'\r'r’ td _'-

- .-'.

o The prnlgcﬁfnqueéﬂqnwas Iaﬂhﬁﬁa&u-}by respondent no.
1 in Auguist/2012. 1t is submitted that while the total
number af ﬂQts sqld tn the project 'Tm*a is 401, for non-
paymenﬁtif dues, 78 bnukinga{ nﬂetments have since
been canceilad Fu{ﬂien the mimber of customers of the
project “Terra"who arein default of making paymen ts for
more than 365 daysare 1?;5 ‘Hence, there have been huge
defaults in making ﬁiﬁmm}gfwm‘iﬁm instalments by
large nu.mher ufapphcants AN

« The pru]ected timelines for pussessiun are based on the
cash flow. It was not in the contemplation of the
respondents that the allottees would hugely default in
making payments and hence, cause cash flow crunch in

the project.

That the construction was affected on account of the NGT

order prohibiting construction (structural) activity of any kind
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30.

-y B

In the entire NCR by any person, private or government
authority and also on account of coronavirus (COVID-19),
construction came to a halt and it took some time to get the
labour mobilized at the site. That respect to the construction
of the tower in which the unit in question is located, work such
as structural work, plaster works, MS railing work, IPS flooring
work is completed. The remaining construction work is going
at full pace at the site and the respundents are making every

endeavour to handuver,_:"' yssession of the said unit at the

earliest. SRR
jurisdiction ufme..aﬁibqﬁjty'__}__ <
E.1 Terrimﬂal 1u‘risdicﬁon

As per nutlﬁcatinn no. 1;92,’2{}1‘? 1T£P' dated 14.12.2017
issued by ann' and Cnuntry Planning ‘Department the
jurisdiction of ?laal Estate Regulatnrﬁr m.n‘.hnnty, Gurugram
shall be entire Gur’ugam District fqr‘all purpose with offices
situated in Gurugram in thh.pmsent case, the project in
question is situgted awiﬂ?m t%e. plﬁnﬁlngaarea of Gurugram
District, therefnre this authority has complete territorial
jurisdiction to deal with the present complaint.

E.I1  Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non- -compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the adjudicating officer if pursued by

the complainants at a later stage. The said decision of the
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32,

authority has been upheld by the Haryana Real Estate
Appellate Tribunal in its judgement dated 03.11.2020, in
appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. V.
simmi Sikka and anr.

Findings on the objections raised by the respondents.

F.1  Objection regarding untimely payments done by the
complainants.

The respondents have cqn;_lg__n!:i_led that the complainants have

 reminder letters dated 28.06.2013,

made defaults in mamnég.mgnm as a result thereof, the
a‘r' Lt py

respondents had to issue. nit

20.07.2013, 28.082018, 19112018, 24.12:2013, 28.01.2014,

bl

06.03.2014, ugnwuﬁ'gags.zﬂ;‘hug.uezu14 18.08.2014,
17.09.2014, 17:102014;20:11.2014 22.12:2014,27.01.2015,
26.02.2015, tg:?}fp@.zms. 5:05.2018, 04.06:2015, 08.07.2015,
09.11.2015, 09122015, 21.01.2016 and 20022016 The
respondents ﬁqﬂ:fg further suhmilst,_&ﬂ_ that the complainants

have still not clear&d&hgﬁugﬁ.ﬁ‘h&wsel for the respondents

stressed upon clguse_'?-’.'i;gf'm’é‘ﬁﬁ%g{ 5 agreement wherein it
; AN WA N
is stated tha : ‘el_:;t.prﬁy?ét. 3 i

the transaction; and the relevant ( lause is reproduced below:

Iment is the essence of

v7 TIMELY PAYMENT ESSENCE OF CONTRACT.
TERMINATION, CANCELLATION AND FORFEITURE”

7 1 The timely payment of each instalment of the Total
sale Consideration Le, cOP and other charges as
stated  herein s the essence of this
transaction/Agreement. In case the Purchaser(s)
neglects, omits, ignores, defaults, delaysor fails, for any
reason whatsoever, to pay in time any of the
instalments or other amounts and charges due and
payable by the Purchaser(s) as per the payment
schedule opted or if the Purchaser(s) in any other way
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fails to perform, comply or observe any of the terms
and conditions on his/her part under this Agreement
or commits any breach of the undertakings and
covenants contained herein, the Seller/Confirming
Party may at its sole discretion be entitled to terminate
this Agreement forthwith and forfeit the amount of
Earnest Money and Non- Refundabfe Amounts and
other amounts of such nature...

33, At the outset, it is relevant to comment on the said clause of
the agreement ie., «7  TIMELY PAYMENT ESSENCE OF
CONTRACT. TERMINATIUN CANCELLATION AND
FORFEITURE" wherein El're ~pa}'ments to be made by the
complainants have heen silbjaﬁtéd to all kinds of terms and

conditions. The drafting nf Ehis ¢lause and incorporation of
such conditions are nﬁt uﬁI}E mpe an_d uncertain but so
heavily inadeﬂ j.n favor ﬁf the’ promgterq and against the
allottees thal: Wep a single default by the"alluttees in making
timely payrrlxér;t as . per ]thg paymem: p'lah may result in
termination uifhe sald agreemeqt ang furquture of the earnest
money. Mnrenvet;,_ ﬁ}e authamy‘ heﬁ‘ observed that despite
complainants being ;i de{a,l;lgmmaking timely payments, the
respondents t[avé notfx%'ﬂsed bisdi#creﬁpn to terminate the
buyer’s agreemeht The attention of authority was also drawn
towards clause 7.2 of the flat buyer’s agreement whereby the
complainants shall be liable to pay the outstanding dues
together with interest @ 18% p.a. compounded quarterly or
such higher rate as may be mentioned in the notice for the
period of delay in making payments. In fact, the respondents
have charged delay payment interest as per clause 7.2 of the
buyer's agreement and has not terminated the agreement in

terms of clause 7.1 of the buyer’s agreement. In other words,
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34.

the respondents have already charged penalized interest from
the complainant on account of delay in making payments as
per the payment schedule, However, after the enactment of the
Act of 2016, the position has changed. Section 2(za) of the Act

provides that the rate of interest chargeable from the allottee

by the promoters, In Case of default, shall be equal to the rate
of interest which the promoters shall be liable to pay the
allottee, in case of defaq}tf,;_-?l-‘h\erefnre. interest on the delay

ATkt >
payments from the camg?[qﬁgts shall be charged at the
RISZESTO N

o

prescribed rate i.e, 93&%’3};}@1’%"% respondents which is the
same as is being granted 133 the complainants in case of delay
i .-".'” IT;-* 22 \

possession chaj‘_‘ggf.’,-“ gk IO N

F.1l Dbiecﬁgﬁi ‘regarding 1-.cng-r;|plair.|"a_;;i_:s are in breach of
q?tl-imoéﬁtinﬁj; of arbitration.

"
a

agreement fér:ﬁ
The respnndbtrfjs have raised an objection for not invoking

arbitration prrngeed'iqgs as per t‘mf;,pt;gmﬂons of flat buyer’s
R - ¥ iy

~

agreement whicﬁ--f:p&tz;i?’“s‘ﬁt;b”‘ﬁﬂpﬁs'.-regarding initiation of
| & REV
arbitration prnceedings“‘in*-case"bf breach of agreement. The
TE A T T2 A
following cla%seﬁ?asbge?i%o&nr%w? v{,ﬁg arbitration in the
buyer's agreement: e~
: .

All or any disputes arising from or out of or touching
upon or in relation to the terms or formation of this
Agreement or its termination, including the
interpretation and validity thereof and the respective
rights and obligations of the Parties shall be settled
amicably by mutual discussion, failing which the same
shall be settled through arbitration. The arbitration
proceedings shall be governed by the Arbitration &
Conciliation Act, 1996, or any statutory amendments,
modifications or re-enactment thereof for the time
being in force. A Sole Arbitrator, who shall be
nominated by the Seller/Confirming Party's Managing
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Director, shall hold the arbitration proceedings at
Gurgaon. The Purchaser(s) hereby confirms that he
shall have no objection to such appointment and the
Purchaser(s) confirms that the Purchaser(s) shall have
no doubts as to the independence or impartiality of the
said Arbitrator and shall not challenge the same. The
arbitration proceedings shall be held in English
language and decision of the Arbitrator including but
not limited to costs of the praceedlngsfaward shall be
final and binding on the parties.”
The authority is of the opinion that the jurisdiction of the

authority cannot be fettered by the existence of an arbitration
clause in the buyer’s agr%elg‘é;nggsﬁtt may be noted that section
79 of the Act bars the jgt{;dlet}ﬁn of civil courts about any
matter which falls wuthm _tj:e purview. of this authority, or the
Real Estate hppéll!ﬁtga*"l‘-fi'ﬁliﬁéf?hufslff;}igg‘jntenticm to render
such disputegﬁ?ﬁpﬁ-arﬁlﬁéﬁéﬁ?ﬁzem;‘t?%é-ilear. Also, section
88 of the Ac;t %13? thaﬁti-tpﬂygrﬁ?;iﬁ?‘ns ?Eﬁs Act shall be in
addition to and,lgdt ln";?erggaﬁnn- of f.‘hé??y}%ians of any other
law for the ﬂ'hqu,ﬁ&i&g qa force, Furth gi‘-,l_.t'he authority puts

L Wl

.....

reliance on catenmgf'lgﬂ_@gm_sﬁféxé})ﬁﬁ'h]e Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 25CC306, wherein it has
been held that the réfnediés_ ;!_:rt-_wfi_de?i under the Consumer
Protection Aét_ are in fa‘ﬂdmaﬂ;];ﬁ and not in derogation of the
other laws in force, consequently the authority would not be
bound to refer parties to arbitration even if the agreement
between the parties had an arbitration clause. Therefore, by
applying same analogy the presence of arbitration clause

could not be construed to take away the jurisdiction of the

authority.
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36. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,

the National Consumer Disputes Redressal Commission, New
Delhi (NCDRC) has held that the arbitration clause in
agreements between the complainant and builder could not
circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below:

“49, Support to the above view is also lent by Section
79 of the recently enacted Real Estate (Regulation and
Development) Act, 2016 (for short "the Real Estate
Act"). Section 79 of the said Act reads as follows: -

%79, Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no
injunction shall be granted by any court or other
authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this
Act” Yiem - 'Y

It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1)
of Section 71 or the Real Estate Appellant Tribunal
established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A Ayyaswamy
(supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide,
are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which,
to a large extent, are similar to the disputes falling for
resolution under the Consumer Act.

56. Consequently, we unhesitatingly reject the
arguments on behalf of the Builder and hold that an
Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the
Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notwithstanding the amendments
made to Section 8 of the Arbitration Act”
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37. While considering the issue of maintainability of a complaint

before a consumer forum /commission in the fact of an existing
arbitration clause in the builder buyer agreement, the hon'ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd. V.
Aftab Singh in revision petition no. 2629-30/2018 in civil
appeal no. 23512-23513 of 2017 decided on 10.12.2018
has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Cnnsti_tu_tiun of India, the law declared by

the Supreme Court shall be bindmg on all courts within the
territory of India and acé&ﬁing}g, the authority is bound by
the aforesaid vig}ﬁ::;ll‘he_ rglls.ivhaqt paras are of the judgement
passed by the Sgpr?me Eggrt lS !r;pr;élq:_::gq below:

w25 This Court in the series of judgments as noticed
above considered the provisions of Consumer
Protection Act, 1986 as well as Arbitration Act, 1996
and laid dewn that complaint under Consumer
Protection Act being a special remedy, despite there
being an arbitration agreement the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the
application. There is reason for not interjecting
proceedings under Consumer Protection Act on the
strength an arbitration agreement by Act, 1996, The
remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaint means any allegation
in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under
the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap
and a quick remedy has been provided to the consumer
which is the object and purpose of the Act as noticed

above.”

38. Therefore, in view of the above judgements and considering the

provision of the Act, the authority is of the view that

complainants are well within their rights to seek a special
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remedy available in a beneficial Act such as the Consumer
Protection Act and Act of 2016, instead of going in for an
arbitration. Hence, we have no hesitation in holding that this
authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred

to arbitration necessarily.
Findings on the relief sought by the complainants.

Relief sought by the :nm{‘lajnants The complainants have

-u+ i |

sought following relief: £ =~ =

RS
(i) Direct the respot;’dentﬁ to handmrer the possession of the

said unit alnng’-'witﬁ pfés&ﬂﬂ‘ed tnterest per annum from
the date nthnnkmg of the said untt, to the date of actually
deliver}{- uf._tl;".e said unit.

In the presen’t mmplaint the cﬂmplamants intend to continue
with the project: anﬂ is seeking de)n)a‘passessmn charges as

"\. '\.f

provided under thﬁ?l‘ﬂ'ﬂﬁﬂ bisq&i{m 18(1) of the Act. Sec.
18(1) pI‘GVlEﬂ reads as unaﬁr"

"Secﬂan IS’: Reh;réﬁéu*:g:@ng cpn‘lpensaﬂon

18(1). If the promoter fails to-complete or isunable to
give possession of an apartnient, plot, or building, —

---------------------------

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may
be prescribed.”

40, Admissibility of grace period: The promoters have proposed

to hand over the possession of the apartment within a period

of 42 months from the date of sanction of the building plan or
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41.

execution of flat buyer’s agreement, whichever is later. The flat
buyer's agreement was executed on 29.05.2013 and the
building plan was approved on 21.09.2012. The flat buyer’s
agreement being executed later, the due date is calculated
from the date of execution of flat buyer's agreement. The said
period of 42 months expires on 29.11.2016. Further it was
provided in the flat buyer’s agreement that promoters shall be
entitled to a grace periud uf 18{} days after the expiry of the
said committed period fmﬁnaﬁiﬁg offer of possession of the
said unit. In other wnrdﬁ, the,l;tzspnndents are claiming this
grace period of 1§E days far' making offer of possession of the
said unit Thereis 1o matgrial E?idem:e ‘on record that the
respnndentsjprop{nters ‘had mmpleted the said project
within this spasu af 42 months and had §tarted the process of
issuing offer af ppssessl{nn after ubtaming the occupation
certificate. As ama;tt‘ex ﬂffact the Emmnters have not offered
the possession wit.h“m the time. Jimit prescribed by the
promoters in the flat buyer’s agreement nor has the promoters
offered the posqf:ssidn q}lk;ia;e A? per thle settled law one
cannot be allowed  to. take advantage,, of shis own wrong.
Accordingly, this grﬂcé'.pbridd of 180 days cannot be allowed
to the promoters at this stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges. However, proviso to section 18 provides
that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoters, interest for every
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till the handing over of possession, at such rate

as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]
(1)  Forthe purpose of proviso ta section 12; section
18: and sub-sections (4) and (7) of section 19, the
“interest at the rate prescribed” shall be the State Bank
of India highest marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal
cost of lending rate m&@}:ﬁ'ﬂnt in use, it shall be
replaced by such béﬁc&ﬂuﬁrkﬂdfng rates which the
State Bank of Indrﬂﬁc‘f;;ﬁ'iﬁ'om time to time for
lending to the general public. .

The legislature ]g,@};wwm'i;iﬁm’i},jy the subordinate legislation

under the prnygfsj__o'ﬁ ;ﬁf};;lg'iSjﬁf}jieﬁﬁigs;\l;as determined the
prescribed ra’tég'nﬁnterest. The rate of lni;gfcst so determined

by the legislature, is reasoniable and if the said rule is followed

to award the interest, it will ﬁnsﬂre}hnﬂq@qmractice in all the

cases. The Harj;ang;p.gdal 5E5t?te :{;Bijeﬂgtgff‘ribunal in Emaar

MGF Land Ltd. vs. Simmi

,Iqh"s‘e:'l?!;éa as under: -

LS -

"64. Taking the cai‘é“ﬁvﬁrl-;ﬁﬁfﬁér angle, the allottee

was only’ enp%e; ‘to the elayed ' possession
charge nﬁ Iy at.the rate ¢ -.#s..;[iﬁ' - per sq. ft
per month as per cla oﬁh@’ﬂ@éﬁ" s Agreement

for the periad of such delay; whereas, the promoter

was entitled to" interest @ 24% per annum
compounded at the time of every succeeding
instalment for the delayed payments. The functions of
the Authority/Tribunal are to safeguard the interest of
the aggrieved person, may be the allottee or the
promoter. The rights of the parties are to be balanced
and must be equitable, The promoter cannot be
allowed to take undue advantage of his dominate
position and to exploit the needs of the homer buyers.
This Tribunal is duty bound to take into consideration
the legislative intent i.e, to protect the interest of the
consumers/allottees in the real estate sector. The
clauses of the Buyer’s Agreement entered into between
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43,

44,

the parties are one-sided, unfair and unreasonable
with respect to the grant of interest for delayed
possession, There are various other clauses in the
Buyer's Agreement which give sweeping powers to the
promoter to cancel the allotment and forfeit the
amount paid. Thus, the terms and conditions of the
Buyer’s Agreement dated 09.05.2014 are ex-facie one-
sided, unfair and unreasonable, and the same shall
constitute the unfair trade practice on the part of the
promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final
and binding."
Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the ma ; ngl_]rﬂc?st of lending rate (in short,
MCLR) as on date ., 0804:2021 is 7.30%. Accordingly, the
prescribed rate upnfé;ne ‘ Pr.lll_bé r_:iaﬁ’rgi\n\al cost of lending rate
] 4 __s,‘ii A T’;"‘t%\‘-\\‘fn"
+2% i.e, 9.3[}%{_-?}"/ e S0 RN %\
1S eSS N4\
The definition of term ‘interest’ as defined under section 2(za)
¥ = P -
of the Act pré\{ig thaFﬂiEthe of irt_ligrel?trrg]-tg?rgeahle from the
allottee by théﬂpr mt’:i'i:ers, in case of d{;!ay . shall be equal to
\ ¢ L B 1 | _f"-
the rate of intér;gg;ﬁ]iich%mg p:}pn}"gﬁ;{s\-’@all be liable to pay
the allottee, in ‘casel of dggmq% The relevant section is

reproduced below:

EX._ A ~~ T *'EFr A

“(za) "inter 'jf'__‘ﬁ:% a ’ﬁ terest payable by

the p ror ﬁ mﬁ:

Explanation. —Forthe purpose.of this clause—

(i) the m?ffﬂwwry@lg,?m eallottee by
the promoter, in cdse of default, shall be equal to
the rate of interest which the promoter shall be
liable to pay the allottee, in case of default.

(ii) the interest payable by the promoter to the
allottee shall be from the date the promoter
received the amount or any part thereof till the
date the amount or part thereof and interest
thereon is refunded, and the interest payable by
the allottee to the promoter shall be from the date
the allottee defaults in payment to the promoter
till the date it is paid;”
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45.

46.

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate ie,
9.30% by the respondents/promoters which is the same as is
being granted to the complainants in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties regarding
contravention of prowsmnsuf the Act, the authority is satisfied

that the respondents arebin;.cﬂn’travention of the section

. 4 over possession by the due
date as per the agragment. B‘}‘“wrme of clause 5.1 read with
clause 1.6 of the agpeemant ex’ecutefd between the parties on
29.05.2013, the possession of the subjectapartment was to be
delivered wmﬁn "Fupujareﬂ-ﬁmez 8, by 29:11.2016. As far as
grace period, Es cgncamgd the same. is’ 4isallowed for the
reasons qunted aboi"& Thére'}ure, F,I';e due date of handing over
possession is 29. ﬁgﬂllﬁ 'ﬁle m&pnndents have failed to
handover pnsses}smn of the sﬁyect apartment till date of this
order.  Accor gyf, Ft& is he ’l’p:lure of the
respundentsgpror_nqters tofulfil Its obligations and
responsibilitib&- as- per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the
respondents is established. As such the allottees shall be paid,
by the promoters, interest for every month of delay from due

date of possession i.e,, 29.11.2016 till the handing over of the
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possession, at prescribed rate i.e., 9.30 % p.a. as per proviso to
section 18(1) of the Act read with rule 15 of the rules.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoters as per the
function entrusted to the authority under section 34(f):

ii.

il

. The complainants arﬁq_“ptltlad for delayed possession
charges under se@ﬁﬁ ‘f!.ﬂ (1) of the Real Estate
(Regulation & B’ewelapmﬂnt] ﬁm 2016 at the prescribed
rate of mtergsi? i, 9. 30%1périnhnm for every month of
delay on’ ttm amount pald "by the cmnplalnants with the
re-s;:u::nm:hsmtsJ form-the due l:late af possession i.e.,
29.11. 2315 till- t‘he| handing aver “Q,f ‘possession after
nhtmmng-gc;;q’pgmm certificate.” _,

The arrears of intgreﬁameqlquar shall be paid to the
complainants within 'Qﬂ'days:"ff'um the date of this order
and thereafter r@ngxky péymﬂ:@‘uf iqperest till handing
over of pnssessmn all he pald on or befnre 10% of each
subsequentmcmth. JINMAVY

The complainants are also directed to pay the outstanding
dues, if any. Interest on the due payments from the
complainants and interest on account of delayed
possession charges to be paid by the respondents shall be
equitable i.e., at the prescribed rate of interest i.e., 9.30%

per annum.
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iv. The respondents shall not charge anything from the

complainants which is not the part of the agreement.

=\

[Samg/ Kumar) (Dr. K.K. Khandelwal)
Member Chairman

48. Complaint stands disposed of.
49. File be consigned to registry.

Haryana Real Estate Réﬂﬁiﬁ"ﬁrj{ Authority, Gurugram
Dated: 08.04.2021 e BR

judgement uploaded on 18.11.2021
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