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BtrFORE THE HARYANA REAL ESTATE REGULATORY

.omDtaint no r lA?9of2019
aiBddat€ orheanng: ro lo zole
Drteotdecisron : 04 04 202r

1. Mr. N avneet Basant Kumar Kampani

3"H"-[::i"f,I t:H:i:w De'hi. 1 1oo 1 7

ORDER

I The present .omplaint dated 03 05 2019 has been filed bv the

.omplainants/allottees under se'tion 31 oi the Real Estate

(RegDlation and Developmeno Act' 2016 (in short the Ad)

;ea; with Rule 28 ofthe Harvana Reai Estate tRegulation and

<ts \,(h,lYaLla\
: i';Tl''fi:' Ad'\o(d'[c'orrh' '"\ro 

d I'r

Developmenl) Rules,2017 (in short' the Rules) forviolation of

se.tion 11(4)(a) ofthe Actwherein it is inter alia prescribed

that the Promoter shall be responsible for all oblisations'

mited R€spondenG1.tl/s BPTP Limitcd
2.M/s countrYwidePromo
Both Having regd' offi

APPEARANCE: nn,Y#'ro, ,r," .n.pt,,n,n.'w

5t

ComplarntNo lsT9of 2019



!THARERA
S-eunGnntt

responsibilities and functions under the provision of the Act or

*" **" 
""U 

*r'"0*" tade ihere under or io the allottee

as per the agreement for sale executed interse'

a. unlt anil Prolect relat€d deta s

t

i r rool, ro* rton',

age no.55 ofreM
Rs-.14065,4?1.00/'

:ffi:#:#:"ti""1i
T279,64a-1ol'

.o, 141i,156,159,162 oI

!;":g:lT1i.:1:;ii'
'iotal anountPa'oDY "''

29.11.2016

executio. ofagreement

f oter 'Gra.e Period is

execution ofagreefrenl

oieiie ord"t',"rY ot --
po$seon s Pddause 5'!
;€ad with clause 1.6 orthe

apa.tment buyer aseement'

lNote '42 nonthsfrom th" date

;rsancion orthe buildrns P!an o

1. 
I

following tabular formr
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3. The p.nkul.rsofthe Pr ly,"ParkTerra" as Provrded

by the registration bran

I

;hnheve.is later Plus 180 days

ofsrace Period tor aPPlyinsand

.l'"i^,! *-P.,i", *"ir''"1

+a6 4 months l0
Delay in handinSove'
po$e$ion tillthe dateot
i..irion i.". oeol.zozt

which itis Proposed to be

299 of 2077
HARERA r€Esrarion no

r2.10,202013.10.20r7

Proiect related details
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l1!9ll

dd
83 of2008 dated
0504.2008i.

I nerioa

frffi.-ffi

;4.04.202s and 2310 2019

I countryMde Prcmotero Pvt

l.l,d ard aotners.

7.

s. I Nane orthe @Ia

'l:l ?t
,1,

l. Drte ofcomDencenentof
the prcj.d

rvapl

"""fs,N.
/l

^n.r.ved 
buildinsPlan 27-09.2012

15.10.2013 14.10.2020
2

Occupaton certh@re. for

thr tou€r has not Deenl

Lr
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Fa.ts of the comPlaint8.

'Ihe complainant5 have submitted as under: _

4 That the respondents advertised in various leading

n"*.p"p".'nt-ttlt"itforthcomiDgprojectnamed"Terra"'in

,".,.. 4,_,, O-**' (Hereinafter referetl as the said

O."U.r'l *"t"'* *tt* a'lvantages' includins world dass

".**,", 
*O tinely completion/execunon of the proiect'

*"fyrg * -tr' promGes and undertakings made bv the
',"*"_U"",t 

'' 
the aforementioned advertisements the

.".rO,"""O*U"O"n "Ourtment/Uatmeasurins 
1998 sq' it'

," ,n"."4 ,"*"fot ro"'"ale conslderation of 14 065'471/'

.n,.n 
'".io"o 

bask sale prke' car parkins' IFMS' dub

membershiP, PLC etc

. ,nr, *"'"tr'"-""lnJdea pavmentofRs lr'2?cb48 l''
' 

,n" ,^**** 'u 
o'nerenl 'heques on drllerenL ddle' As

",, 'nl 
*' 

',"t' 
**""enr lHerernalrpr retetrpd as rhe

iuo, 'n" 
*'r"*"""'"tred d unrt/fldr b'drne \o l/1

,ao^ n*,,**t -* "998 
sq' lL (hereinafter rcferred t()

as thc 'said unit') to the complainants' That as per dause no'

5.1 of the FBA' the respondenrs had agreed to deliv'r the

,".**," ''n" 
*'O '"n*ithin 

42 monihs froli the date o[

.ig.ing orth" ree o""nttioning of buildins plan' whichevcr

is late., with an extended Srace period ofsit months'

6. l'hatover the years'the conplainants regularlvvisited the said

unit site but was repeatedly surprised to see that construction

work as stipulated in the FBA w's not in progress' and there

was no one present at the unit site to address such oi the

,,,
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::::::;:;",;.,"",.",e bp,$ee,,hc,om!'Id rd'i' dnd

,:"" ::";;"",' ,r 's 
(videnr rhJr rhP ' omprJind"r5 $'re

''" 
* " 1"- ':", rnd s"\pre mnr"pr''nrdrr"n bv rh'

*"-' 
:." ":" , "."."r"nr \ on\ '1rpnr ron { Ero''nrrnu'

i.': J::"..:;" 'l 
,np .r,d uF'|'i $ nhou' ' 

omnr* n'J hF

-:;""";;;",.",' """n'| 
did hond'Ins ovcr po<+\ ion'n

::;H" ;.;:;;; : ,"...... .*: ::::t,t::,;;:,1
,"rPnrrorr io delrau'l the complarnants is evroenr u'

;:;'; .::;;:, ""'" ". ":.1"1, j"llki,.,ll
'-"roxrmatelv 

95% oithe paymenB on t'mc rur t

,", J,,: ;:'.;;"'.".."*':":::'::: ::T" :l:
'-i "a'sonal 

visrrq lrom the complaindn6' ur'

il:il,;;'.,nepoqsesiono 
rheairo"Fdu.'r orh

, onpldrndnts withrn strpuht"d p'"od'--..^,, 
." o, ,h" blo, * ,n

, rr,,t it t'"com"t e'iaent that lhe 'onstrudon
' 

";,1;: 
;""" -"s booked with a Protr*e nr deriv"r) on

il)::;:;; ;;:'"''""'en'ts' bu'i wa' never'omDrr r'd'1

i*'i,";,'" ;,'""';'" *own to the respondenr"redr'v

X"';;" ;;""'""'' urrerror monve rn rrdudur'at'\

::l::; ."*, Irom r€spondenrs u*e'linr morNc ro

;;";;;;"" ''"""' 
rrom inno'ent peopre such as th'

,.dDlainrnts and manv others alike

" ;:.::;;;:, '., 
;udur'nr rcc bv rhe rpspon'r'nL' r\'

" ]..,u;;" "'" 
bpen \urrerrnB 

'|rom 
dr\'uD.n'r 'n 

rhc''

:;:"";:;";.", men,d '.r,u,p and d''nv Jnd d1\.

:;";',";"'-""'"' "a1(iar 
ro""s'rh''' ourJ hdrpbcPn

5
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,vo,ded rirhP re\pondenrs had lJl{illeo therr oblrgdrronsd: pPr

,n" nrO *O Ot* *"""on or thc \ard unil on rrme' As ppr

.,r.* "" 
, 

"t 
tn" 

"O, 
n t's agreed by the respondents that

;-; ", 
,", dFrav the re\Pondenr*harr nav rhP

.:.;;,","",;",*^'onaBs 1/ persq rr Dermonrh

.,;".,r", ,'"" or the untr' rr 's 
h4wFter' pPr'irPn! r'

;";;;;;",.,',., , .,",." " , ompcn'a, on "r 
su h d nom'Ird,

l"r" 
", 

-, t, *t * tt p€r month ior the Period otdeiav is

,^,,.t "i 
,***'" * 

"e 
respondents have exploited the

."rr'""*" * not **idingthe Posscssion ot the said unrt

:;:;;'..; ,;,", rrom the asrePd Po"e"'on praa lhe

,..""".""t"'"^"t"tt"O"ill hdbrlrty merelv b\'rroulil'nBd

..;;;"."' "" ",""" 
in lhe FBA '\pe'tarr) ds thF derr/ in

lrr"o'* *', ,*t"tt'"" to thh erl"nl would rplrescnl d

"."^n ", 
, *""t"' t"tln 

"f 
the FBA for whi' h d remed\ 'o

^r,., n *t "0"'"t" "nd 
severely unlusr' 'r s' sereto

:;;';," *" ",*"' '" 
t"'ms or flnanciar charses' th€ resurt

*",'i o" **-'In"" @ 2% Pe' annum rate oi interest

whereas the respondent's 'harges 
18ry0 perannud intercst on

.", *tr"U ,*'*t This iurther goes to represent the

ai.p*,tV 
"r '"ln"ai"'' 'ltith 

both partles are allowed under

the biased and one{ided FBA'

9. That on the ground oi parity and equity the respondents

should also be subiected td pav the same rate of interest' re '

thrt ol l8% pct dnnum srn'c lhF br'Jrn ol lhP o"'"sion

tcrm has been materiallyaverse to the compl'inanfs position

Therefore, the respondents should be liable to pay interest o



delivered to the complainants

,. ;;';;;:;;,,,'"";" have made severar requests to Lhe

'" -^::"";""'. thtouqh relephone 'alrs 
and several personar

::.|o,il.;r",;"",,'m(etorequestrhemtoderiverthe

,."1"."t"" "tt**id 
*it, alongtlth the prescibed mterest

.n the amount dePosited e comPlainants' tlowever' rn

tudekwardsthe matter'
keepinswith the'lruNoope:::::":;;;" 

* *" -* "'".
the respondentshave cl

elierts):

over the Possession ofthe
(i)

r2 On the datc ot hedrtn8 thc authorrtv pxflarnPd to lhp

'' ;:;";"",',t'",""'"'\rbour therontravenuona:arree"dro

a,rl" ** '""t"0 '" 
*'"tion Lo \ecnon ! ll4l lalor the A' l

to plead guilty or notto plead guilty'

t



t HARERA
GURUGRAT'/

D. RePIY bY the respondents

l:. rttut tl," tompt"in"nts approached this hon'ble authoritv for

'" 
."ar*.,' 

" """ '*ted 
grievan'es with unclean hands' i'e 

'

", ""*;'"';" '"t;''"'t"cB 
pertainins to the case at hand

";;;;;";;.;-'"',"''i\r 
Ppre(entinsrhP a'!udr rar I"r

..;,;""" ""r"0 '" 
**'' r'perc' ih' H''n'br' 

^P"\

a".r, ," ,"*'"" *tO'ons has lard dowt strictlv' that a

,",;; ;;""""'''"'"'r,or an) rHh"r' mu'r om" drrh

l;; ;:;.. , '';"' '""'"arment 
rnd/or m s epr'{ nrJr'on

;;;;;;", "'" ""'" ""eamountsto 
rraud notonrv asainst

;,.;;-;"t""" but crso d'aisst the courr and 'n su(h

',:;'J ;'" '""'''"""" 
ts riabre to be drsmr<'ed ar thc

rh.pshold wrthout any rurther adludkition'

,, ,;,;;:;",';' rererence mav be m'de ro the to'ro$rnq

'",.J;;,".";;;" es!'brish con(earmenr'upp'-\{on

misrepresentation on thepart of tIe complainantsr

,r. r,",'t * t"""-" "pproached 
rhe rcs!"n dents through a

" ;";";, ;";;r "Focus consurtants" arter condudins due

:,;;:" "t":'"'"""" '"ar 
estate seosraphicar market and

";:: ";'.""* 
the nnancial viabiriry ot ihe same rt is

furtfrer suUmittea that complainants are investors and had

O""U"U 
"" 

*n t **t'" to vield gtiniul returns bv selling

,n" *'" * tn" oo"n t"ke! however' duc to the ongoing

.*,Ot 
'" 

*" *' *"" tarket the complainants have llled

,nl o*,""t ,**"* comptainants to wriggle out ot thc



t
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That the complainants hlsely stated that the dmely payments

*"r" ,"0" O, *" *tphtnantr as and when demanded bv

resoondents However' ds det/iled tn lhe r€ply to lisr ol dates'

'.o -0.,r,* *" *"-tnplainants made severaldefaulB rn

.rXinr timetv p"y*"ns " t resuli thereof' the respondenc

",.1" 
** ".'"'* 

**rs for pavment or the ourslandins

fZ, flat ttre compfainants have concealed the ti't that thcy

^' ' 
,n".*r". -ttn"o defaults in making timelv pavmcnts ol

;arious instalments withln thestlpulated timc dcspitc having

.."ri *""t that timelv pavment is the essence or the

"r*"."n, 
O"*""n the pariies lbe relevant 'lauses 

are

reProdu.ed below:

'clause c (10) otthebok'ns 'pplianon 
form is 3s

*W

?r#tu##r:iffi
:' i :::k ; :::, i;i;, iiiL : ::'i;' ;:,i,, ; : : :;,;;l ;
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ririf*r**
"alalse 7.1 of ihe FBA is s under:

il^;I :, ;:;;: ; ;; ; ;,f ,a 
"!^..*t : !.\: ::::i ! # ii iiZi,ili,; ; " ci i *' *h "':t i1'g ":::!!",1i 1,"'i' il! ff i i5 ) i 

" 
;i,^'',, ",', !" / ry:"." : :::,i.!

18.

'"ii 
".,"' : ; ;: !:'l:i 

ll\:,;*, ;i' ii' 
", )" ",ti, ",'

oi"{n 
r, 

" 
* *,,'n 

" 
*'"'t' "' t'::1"': ::.1: i;:i,

:".".!X,l ill:ffii!!$.;fA
"iiliii, iii' i,;,; ;; at" .r 

'"h 
;t i' u,nit bv d"

\zthriconinis Pod! b ohr tntrd rottv

,*. *:':;;;ti;;ffi il" inordinaie derav !n makins nmerv

th. Pres nt osrc.uE" '"' " ' i)ii,tn"*,a,.t
o) shutl be tefts,tth no_r|sru' "*'' ii, .i,ji i*" ,r,.

of instalments rnd the delay rs (ontrnurng turther

complainants has still not cleared the dues- This act

of not making Umely payments is in breach otthe agreement

which also arlecls the cash flow proiection Hence' the

proiected timelines for possession got diluted dne to the
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dcfaults committed bv various allottees indudine the

complainantsiD makingtimelvPavments

19, That the complainants in the entire complaint 'oncealed 
thc

ta.t that no updates regarding the status ofthe Proiect were

provid.d to them by the respondents However'complainants

were.onstaDtly provided construction uPdates bv the

respondents vide eInails on various dates'

20, That the sole intention of the comPlainants is to unlustly

enrich himselfatthe expenseofthe respondent no lbvfiling

this frivolous complaint which is nothing but gross abuse of

the due Process oflaw

21. That the reheftsl sought by the comPlainants are unjustited'

baseless and bevond the scop/ambit of the agreement dulv

executed between the parties' which forms a basis for th€

subsisting relationship between the parties' lt is submifted

that the complainants entered into thc said agreement with

the respondent5with open evesand is bound by the same' The

reticfls] sought by the complainants travel wav bevond the

four walh oftheagreementduly executed between the parties'

Thc complainants while entering into tle agreement has

accepted and is bound by each and every dause oi th' said

.greement. Therefore' in the light ofthe settle'l l'w the relels

sought by the comPlainants in the 'omPlaint 
under replv

cannotbe g.anted by thishon'b1e authority

22. Ihe parties had agreed under the floor buver's agreement

[FBA) to attcmpt at amicablv seltling the matter and if thc

m2tter is not settled amicably to reter the matter lbr

.t\
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-- 

"*no.". 
as p'r clause 17 of the FBA Admittedlv' the

"'".ri,*"ts 
n* rao* otspute butdid nor take anv steps to

;; ";*"'-' 
Hence' is in breach or the asrecment

U"t*""n ttt" puttl"'' rft" Alegations made requires proper

"O,r*"t"' 
t 

"**"t"vidence' 
€ross examination etc and

,i"r"i* *"*t* "'otated 
in summarv proceedinst

*. *",*r"'"0 t't""'"sfor possession bavebeen diluted due

'- ;;; in makins timerv pavment or instarments bv

;;; ;,'tt""" or thbt.eJ-o1ed re* incrudins the

."*rt""*" **"' " 
t"(!diiia' rererence mavte maae to

. The oroie'l in question was launched bv reslondent no

' 
,";';;;"";" rt is submitted that whire the totar

"".0"'t0"" 
*t t *" Oroiect "Tera" is 401' for non

",r.*' , t"* 78 boohn':s/ allotmrnts ha\' \in e

"""'"" .""t"'*' *'"*' 
'n" 

number ol 'ustn-rrs 
or rhp

;;","' ';"""" 
-t" "'" '" 

teraurr or ma,"nspd\ menLs ior

"..r** *t *" t" 
' 
zs' henLe' rh€r( hrv' b'en l'ute

O,^t* in In*'* *''"*Ls of various insmtments bv

large number of aPPlicants'

. rtrlpropaea tirnaines ror possession are hased on the

*.n n"* n was not in the 
'ontemplation 

of the

respondents that the altodoes would hugelv defaul! in

making paymmts d h{ce' cause 
'ash 

tlow ffunch rn

24. That the construction was affected on account of the NCT

"' 
".0*r-n*n'"tt"*truction(structuratla'tivitvof 

anvkind
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ln the entire NCR by any person' privaE or government

"*n"rn, -U also on account of coronavirus (cOVlD-191'

;";.,,,:,,"" "'" 
t" 

" 
t"tt and it took sone ume to get the

OO"*.oOUt"O "t 
tn" 

'n" 
That respect to the 'onstruction

.,*",".* t *nnn tn" *it in question isiocated worksu'h

"" 
.,.""*, *-U' O'*"t !{orks' MS 

'ailing 
work lPS floori ng

*io -'r"'*' 'n" 
*'aining construction work is soing

i lull Dr e dr Lhp $14 dno the rp\pondents are mdkinE P\ "rv

";;";*, 
," hdndover possessron or rhe ',d unrr dr rhe

E. Iurisdl.tion of the authority

E l Territori'l ,urisdidlor

r0 As Der norrflcauon na tlg2lZ$11 ITCP darpd l4 l2 2nl_

- 
'*.i.o 

;, rown dnd counrrv Plannlns Dpparrm"nr rhP

,..'*",'"" 
' 

O*' E5late Reglldtorv Authorttv Cu'ugr"m

lt", t, ", ," **"" tistnct Ior rll putpose wrth otfi' "

,,,.** ' t'"" In the present case' the proiect in

Or"rr." O 'n*ted 
within the planning area of Curugram

;;;;,";, ,t"'"t"'" this authoritv has comprete territoriar

inrisdiction to dealwitb the present complainr

E n subjedmatteriurisdiction

aa. ai" "*n"tn, 
has complete jurisdiction to decide the

-_ 
.".r,.,* regardtng non{omplian'e of oblisations by th'

Or".** * n"* 
'" "-t' 

Sikka e/sM/sEMAARMeF Lond

t-ta.lcomptaint no Z or ZOla) leaving aside compensation

-n'i o r" o" o*'0"'or tne adjldi'atingofllcer if p!rsued bv

the c.mptainants at a tater stage The said de'ision of the

\r,



U
,.,nottry n"" been uph'ld by the Haryana Real 

^Estate

;;"'" ;.,.,,"' in its ilrdsement ""i.:: ]1-'i:: I
;;";;;, ,;; 

" "' "* '!neda'Enoat,GF 
Lond Ltit'v

Simml Sikko ond onr'

r. Findings ontbeobiectio$s raisedby therespondents

,., oUi"toon t"gtrdirg untimely pavments done bv th€

"mDlain'ntt'.-".":;#;;" "onEndPd'|hrt 
!he romprd'nJnL. ho/e

'' -:;r;'' " 
mrkrng pavments ds d re\urr rhcreor' rh"

i:;;;;'"'J'€mhde'l r(rrPr'ddr"d 180h2013

;;;:;;:';;"'',, " 
r1ror3 24 12 r,,r I rsor ror I

'"" 

",",r, 
n o'o*"" o"'0s'201''oc'06rnl4 l8 03 r014

:;;,,;'; ;;;;;.,'' 201r 20r4 22 rz20r4 I/nr 20rt

;;,;;;;;';"o'"' os zols' o4'05 2015' 08 07 201s'

'"""',, r.ta ar.t,'o't /l'01'/016 and ?001'l0lu r'he

:;:;";,' t"'" tunher sitbmtlted thdr rhe 'omDrd'ndnt'

a'r^'" ""' 
t'"t"o tn"t"s'The counsel fnr thc rcsoondenr'

;".J;;;:;.,""" " "'thebuver'sagreementwherein 

it

l:T;;;;;;;"'""^"n'! or ins'iarmen'i is 
'ihe 

essence or

,.";;;;:""'' ""; "" '"'"vant 
crause is reproduced berowl

, n-t\ pav,'Nl F\'rNct ol t'oJvfP4IT

i"i{'.'t'o ii ',. i' 
' 

r"r iror I^DtoRttt1Ltpt

lot1"n al he fotat

.:;'[;;'::i;;;i;" . uP "4 1"'tu'. ''|:;," ;;.'" 1"" '"lll- p-,.r".., ,

':::,: ;.:::;P';:::,,:i.,:::,,,::'"',",'' *'
i":jii, "j-j,i :;t i,,' il i:, " 

:' :; ::' :: :'! " ::: "
':ii,i,:;;"..;;:,:',:::,.:,:''i::::,:::::)

tl



u HARERA
OUnU0nnvt

, ::: :' : ::',::::.: ::').?',2i' ;; :" !,2' il;;;!";
::'.:;;:;";;; 

';.., 
o! hr u10c40 a{ 'rd

:'" .:";,:-.^,,,*' h?e'a' the . ?t)et co"t.'n "a
'"'''''*' ;''; "k "" ' "'"" "'.i: 'i)"i);, l."n"a, -a taa"j the oaa""t at

'ii, #"''i"l"u' "'i *''a"a"d;bte aqor^B nnd

' ' 'L ' sa'd tlrur' or
33. Ai ihe outset rt rs relevant to comment on rne
_.- 

,n" **".-t ie "T TIMELY PAYMENT ESSI'NCE OF

,orri*r- TERMTNATIaN 1ANCELLAT11N AND

-ro^rrrrrU," 
wherein the payments to be made bv the

.".r,"r""" ** ** *bjected to all kinds ot terms and

.""in"* ,* *u'"t'this clause and incorporation oi

such conditions are not only vague and un'ertain blt so

n"""r, t"O"O in favor of the promoters and asainst the

"[r,"". 
d'* ** ' 'in*" 

Uefault by the altottees in making

,,.r, *rln*t as per the pavrnent plan mav result in

t"r.in"ti* of trt" *ia 
"e'"ement 

and forfelture of the earnest

."""r. 
'*""*t' 

tn" authority has obseN'd that despite

l"rri",*"t' o"', 
" 

o**lt in makinstimelv pavments' th€

.".**"' ** *t**'ised hh discretlon to terroinate thc

buy€r's agreement' The attention ofauthority was also drawn

.r",* 
"** ''"*" 

nat buye/s agreement wherebv the

."mpr"in"ns trt"rr be liable b pav the outstanding dues

together with interest @ 18% p'a comPounded quarterly or

"r_.r, 
tigt"t '"t" "" 

t"v Ue mentioned in rhe notice for the

period of delay in makinS paym'nts' tn fa't the respondents

have charged aelav pavnent interest as per 
'lause 

7 2 ofthe

buyefs agreement and has not terminated the agreement in

te;ms orclause 7'l otthe buver's asreement' ln other words'
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therespondentshavealreadychargcd 
penalizedinterestfrom

the complainant on a'count oi delay in rnaking pavnents as

"*rft" 
prv.'nr*f'"a'f 

"'rf 
owever'dltp' lhee'a' rmenlof lhP

o.,",,r. *"r*lh-*s'hang'd'se'tron llzaIotlhPA'I

", ^,0". rn"r 
'r," ' 'tt 

* 'nr'rP{ 'hdrgFrblP 
from rh' JloLrec

O, *" 0..''," ' 
rn d:e dl deldurr' 'hall be Fqu'l ro Ue 'dl"

., ,"r.,"., *n'n tnp p'onrorer' shall bc lublP ro Da Lh''

,r.,,*, a -* oi rlelaulL Thereiore' inte'est 'n the delav

;:,;."'. ,,". rhe 'omplarnants 'hrrr Ip 'hJr€ed ar rhe

"'"<*- -'" '.- 
q,tO"^ by tle r" pond'nL5 $h(h i\ rhe

..." ^ " 
*'* tt*"d '" 

lhe Lomplarn"nts rn ' "s" or dPldv

rsesron charSes'

i." 
'' 

"",""'"" 
r'sardlns comptdin'nts are in brca'h or

asreement lor non invo(ation of arbltration'

". 
ln" ','**""" 

n'* rar\ed an obiedion ror not rn\okrnJ

"-' ,. ' 'on 
ntott"a*gs as per the provislons ol flat buver's

,*1""."" !,n'" '"""t 'rovisions 

regardins initiation of

lio-,,*." n'"-"0"' ' "ase 
or breach or aereement rhe

t"r"..*O**"t**tcorporatedwr'tarbitrationin 
the

#|ffi,ffi#ffffiii:or*"*''n

Wrffi
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n," t.. 'nall han 'he d btrnt a" D'atao a' n
i,::::;';; ;;-";;,,., ,","b!.ont,q' h. hP

'!!:'i";,',,:;.zi;:::i:,!!",;',::J;:;;:i::T!'::;

Wirtx;oY;r*
nh.r ond bndla an the pntu's

,, ,'. ",I;:';ff1',".;;''# 
oplnon tna.he

authdrtycanrctbe[etteredbytheexistenceoianarbitrathn

.O*"'",n" O'r* 
' "'*"*entas 

it may bc notPd thatsection

79 ot the Act bars the iurlsdicnon of ovil conns about anv

matter whrcl faffs wittintfre pur!iew oi thrs authoritv' or the

*""r rc,.," epp"fr"t" rtitunal' Thus' the tntention to render

.u.r, Oi.put"ta'no' "rUit'"blese€mstobe0l'dr'Also'section
;;of the Act savs that the provisions ot this Act shail bc in

,Or,,a" to *U *t t *rotation of the p rovisio ns of anv other

law for the time being in force' Ftrrther' the authority puts

."tiun." on c"tena ofjudgments ofthe Hon'ble supreme Court

",,,,,r'rd, 
,"'"io-' Seeds Co'porotion Linite'! e' tn'

utat u*An"n Aeday A enr' (2012) 2 sCC 506 snetantthd

heen hetd that the remedies provide'l und'r the Consumer

Protechon Act are in addition to and

applYing

could not be construed to take away the jurisdiction

not ln derogation of the

o,n". ,"*" tn *,"", *n""Ouentty the authority world not be

bound to reler parnes to arbitration even it the agreement

beMeen the parti's had an arbitration clause' Therefore' bv

same analogv the Presence of arbitration clause
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36. Further, in,{FaD Singh onit ots' v' Elttoor GrLo ILtdon't
' 

or",, Consumet cose no' 701 oJ 2015 decided on 13 07'2017 '

rhe NationalConsumer Disputes Redressat Commission' New

Delhi (NCDRC) has held that the arbitration clause in

agre"m"nts uetwe"n ttr" complainant and builder could not

""ircums*iUe 
dre jurisdiction of a consumer The relevant

nard arereProduced below'

::.::::":::,':::I:,i#;:,2i;,[:;i'",i:.'11,
;.;i:;i:i!1i;:,:::"_!;;!:;,::";;l;:-'
:'i"'i) i ,""it,t,* ' No 'iqt 

caud 
'hott 

noe

l-i.-, "i i" ^"a.^ oN tu ar Pro"?d'no n1" - :; ---- -^".. -h.h rhe Abthonq ot 'n2

i:[i,{i i ; (,i:i,:;,*: 
^: 

: r :' txiz, r:: ::: ;i

'i*rr;,,,,n##rY;):*;li;:ii'

t*!;rrffi:l;l:{**fi,
" ii !: :iiil i i'i;,;i::a::ff ;ir r;ii;': ": :,
"!.iii',inia -i " ; i *:,;; ; u.r, re R: ot * 1A:: 

4

W;i:iiiifr:r,l;:i"W;:t,
'.i|i'; ri'iili iiii ;i; ; 

"npowe"d 
b detde'

iZ''il-i ii *i; **' a *' di n s on A t b t'o" o n

1: -::;;:,;;;;; ; ;, h;, * ^. il; n d aw d w h t h
f ii"ii"'"i,".'. ,; ;;''' ' "' 

dt'Puus lothns tot

--hi;on und'r the conen't A'L
' 

il.:* i 
" 
i'x 

" 
;;, : : t:':,ni'::t 

^:,:; 
i;.; 21

,ir,*""n cto^" 'n rhe otoft \tot"d xtno at

X:::::;;:;;;;". i? conlononts old tr'
X')iil)' l*""i ;';"*"a" ie Pn'dnnon. ot o

Z;:;:;;;;;"; no,nhnondnq tt? on draLs

node to se(on I oJ 
'he 

Atbilrunon A'L
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37. While cons,dering the issue of maintainability ol a complaint

beiore a consumer forum/commission in the fact oian existins

.rhitEtion ctause in thebuilder buver agreement'the hon'ble

Supreme Court ln 
'ase 

tltle d 
^s 

M/s E|,/,aar McF Land Lrn v'

r',ft,lb sil(,h in revtsion petidon no 2629-30/2018 Inclvil

oppeal no 23512'23513 ol2017 deeined on 10'12'2014

has upheldthe aforesid iudgement olNCDRCand asprovided

in Article 141 olthe Constitution oflndia' the law dedared bv

the Supreme CoDrt shall be binding on all courts within the

territorv of lndia and accordingly' the authoritv is bound bv

the aioresaid view' The relev-ant paras are of the iudgement

passed by the Supreme Coun is reproduced belowl

?< n^."1d n th' eie' ol P&nenB ot nanad

'i'* 'i"a"*a 
h' Prcaeon' ol cnxLd*

ilii" '"" ii,. rae * 
" 
ir * ttbttutb4 A' L t e46

^"i t"'a a.*^ at Lodptaa undet consu,?t

li-i'i"ii **" " **a *dadv' d?'pne th'rc

i:;:;";;';;;,;i,^ aazaz he p*eea':ns"

r""'* c-*.* f"-^ n'* t 9o on ond no ent
".:^l))"ia * c"^"* Forun on ret"tins th?
'.'.i""ii., i*- ,' fto$n rot tut t1t?n?ct;.s
",litril)il1'ii' 

"'i"; c*'"^" p-@don 
.A' 

t o' tn?

li'^-'i' *t'-u- qq*"'"nt b! A\t laqd the
':::: :;;;;i;;;."'"P'",",noa Ad is o ren?dY

i-i "i.i ,:. . ,"^".' **' 
'nea 

D o o'l*t tn ont

i.ii "ii.i'ii thr'odpto'n' rean' onv otteaoti'n

Y":,:,:;;;;;" bt o 'onptotd nas atso b?ea

'i:,J"i),Ll 
'" 

ilii"i 
'ro 't '; 

ea rhe rtn'dr l4da
"" -'*'i"'in"'i; e 

" 'ohfin'd 
to LodptatnL

liJ ii"*'"; i *n'a -*"rr A't tot d?t?ct ot

i"iiii-, -,*i t' ' *** oawter' tn' th'aD

-i" 'uct 
reaeav no'atn p6 td'd to Lh' "a4\une'

i'ii,"i'',i''"i'ia *a p'';' 
"1 

rne 4d n\ non' rd

38. Therefore, inview

provision of the

comPlainants are

of the above iudgements and considering the

Act, the authorlty is oi the view that

well within their rights to seek a special

\ti
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rcmedy available in a benencial Act such as the Consumer

Protection Act and Act of 2015, inste'd of going in ior an

arbitration Hence, we have no hesitation in holding that this

authority has the requisite jurisdictron to 'ntertain 
the

conplarnt and that the dispute does not require to be reierr'd

to arbitration necessarilY'

G. tindings on the reliet sought by the complalnants

Reliersousht bv the comPlainants: lhe complainants have

sought followingrcliet

(il Direct the respondents to handover the possession ofthe

said Linit along with prescribed interest p'r annum from

the date oibooking ofthe said unit' to thc date ofa'tuallv

delivcrY ofthc said unrt'

39. ln the presentcomplaint,thecomplainants intend to 
'ontinue

ivith the proiect and is seeking detay Posscssion chars's as

provrded under the proviso to section 18(1) of the Ad' Se''

18[1) Proviso rcads as underr

''Section 18: Return ol anount and conpdsation

tBttl ll tht P, tio!r fotl\ta'onp 'k at 6 nrhle tr
q"" ,-""-n q - 'P-''*' 

plat arbutldtn! -

Pruvid.d thotvhert on allone d@s nor innnd ro

dtthdtu ro rh' otuj'cz he shol be poid bv the

.tuno.'L tlEE t lot 'wo 
nonlh ol d?lqv tttt the

'handil 
ovet ol the N*si ar 'hmr'6nat

b.P snb.d"

40. Admlsslbluty ofgrace Period: The promoters have proposed

to hand over the possesion of the apartment within a period

.t42 months from the date ofsanction ofthe building Plan or

39

Complai6tNo. 1879of 2019
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execution of fl at buye/s agreement,whichever is later' The ftat

buye/s agreement was executed on 29'05'2013 and the

building plan was approved on 21 09 2 012 The flat buve/s

agreement being executed tate', the due date is 
'alculated

from the date olexecution of flat buyer's agreement' The said

period of 42 months expires on 29'11'2016' Further it was

provided in the flat buye/s agreement thatpromoters shatlbe

entitled to r Srace Perrod 0 days after the expiry of the

said committed Perio lns olfer of Possession 'f 
the

said unit. ln other wor .ndents are claiming this

t prescribed bY the

to the PromoteE atthis stage

41. Admisstbtuty of trehy possesslon charXes at Prescribed

rate of lnterest The complainants are seeking delav

possession charges' However' Proviso to section 18 provides

that where an allottee does not intend to withdEw from the

projec! he shall b' Paid, bv the promoters' lnterest for everv

3D
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montholdelay,tiltthehandingoverof possession'atsu'hrate

as may be prescribed and ithas be€n prescribed under rule 15

olthe rules.Rule 15 has been reproduced asundert

R . 1s. Prescrtbed ro@ ol tn,"re4 lProvtso to.

.*a." tz, ,"<tto" 1A oad \ub stdon lq ono

<trrse.don l7 t oJ s.cdoa 191

';; -d b;n@B @ "nd tlt ol edrcn le- e

ntxl at i. ruk preKnbed" thall be the \ot'? bonx

iii,i'.'i',ii',."i.a *t "r 
kndos dre t2%',

;towded t-'hd n Loe the Stot? Bant ol tndh dorst,Mt

'::; : !,: ii. v.,r'; ;t:;:i ";;;; 
^ 
i ;;; yil yl,21.'iii",7"i i,"). ,* r' t'"n an? 

'o 
tn" tat

e subordinate legislation

by the legisl

'ules, hds determincd th€

otinterest so determincd

ift

MeF Lond Lt 1. I

;""i #" i2 i i'i i i'i ii ai;" l: ; i "'i a 
" 

p' -' t *
'i* 

"iL,u"a. 
nkrtsl @ 2a% Pet olnu:

:fri;:I{_ri 
" 

;::, ;:t;:t ""{,1 ".;; {:1:i.

x'p:x:rrffi*,1,;;:;,i
;.d nun be equtoble Ile ptunotet anru' "'
)n"*.a o o*, uldue odvontos? ol hR oodi^'
:^.n"n on.] to dptot Ine neds al tne hod{ outvt '
\i,. i"t""a 

'' 
a',v t""^a o 

'"tr 
tib oneturuah

:i:!:;t;!x:;:;:k:::-;t:,""i:;i,:;';:Jii

rn

>.,
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43. ConsequentlY, as

MCLR) as on date

+2% r.e.,9.10
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the bofiiet ore ohe'nded, lnlait ond unreaenable

w h respe.t to rh. gtuIt of D@nn fot d'loved

.N$roi. Irtere oft wnous orhe' 
'louset 

il the
'Bu4is 

Aqft?nent whreh e@ e..Ptls Powett to the

"--"ul n catttt th? ottotn. ond lo+it the
'odount potd. fhlt tna kms ond 

'ondn@hs 
oI rhe

R @/\ Ao@henr do@d 09.A5.2a14 a" etlo'i? ane'

siea. uior ata u"nas,atte- ohd th' ena shatt

can$nuk tna unlot tude pmctk' an thr pad ol the,

oranotet Thse rJpet ol dtriainotary @ns ona

..nalnn' af the Bder} Aeft"nt wi nor b' ltnot

taat int?fttt d?onsth? tatesrln?rst pornble h!

rilt prcnaAr d the ottalk?. o' th?'@ no! be'

F';tondbn Fo,the PUPae al tt6'lou\*
h ; t h2 nle al nkren thot ePobte Fon tht alkdQ bv

ie rrc;akr in coe ald?tduh slatttuPquotb

the allo.ree deldults in wn ^t 
to the prunote'

,t . -n or i*,ntt nt xx A" pttot" 
"t'ott 

t'
lobk b por th. ottofte. i n caa of d'IoutL

hn rhe nL.r$t povoble b! the ptono@r to the
' attoa.e thotl b. lron th? do@ the prcnot'r

e..i!zd rhe onout ot onr part th'dol rtt the

dare .he odount or pad rhereoJ and inkrcst
rhemn I rcfuaded, ond rh' n@ftt potoble b!
theottotF.i,hrprc our hall b' Jrcd the 'tate

of lending rate (in short,

rs 7l0%. A(cordrnSlY the

%
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Th€refore, interest on the delay payments from the

complainants shall be charged at the prescribed .ate i.e,

9.30% by the respondents/promoters which is thesame as is

being granted to the complalnant! in case ol delayed

46. On consideration of the documents available on record and

submissio$ made by both the parties regarding

.ontraveDtion of provision e Act, theauthority E 5atislled

that rhe respondent5 ravention of the section

11(4)tal orthe Act by n over possession bythedue

29.05.2073,

is

denls have failed to

.rtment till date of this

) failure of thc

fi1 its obligations and

ement to hand over thc

possessionwithinthestipulatedperiod.Accordingly,thenon-

compliance of the mandate contained in se.tion 11(41(al .ead

with proviso to section 18(1) of the Act on the part of the

respondentsis established. tu such the allottees shallbe paid,

by the promoters, interest for every month oidelavrrom dDe

date ofpossession i.e.,29.11.2016 tillthe handing over of the

15
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possession,at prescribed raie i.e.,9.30 % p.a. as per prov,so to

section 18(1) oftheActread with rule 15 oftherules.

H. Diredlons of the authortty

47. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance ofobligations cast upon the promoters as per the

fuoction entrusted to the authoriry undersection 34(0:

ii.

(Begulation

29.11.2

for delayed possession

(11 ol the Real Estate

016 at tle prescobed

om the date ol this ordcr

rest till handing

iii. The .omplainanLs .re also directed to pay the outstandi.g

dues, if any, lnterest on the due payments froD the

complainants and interest on account ol delayed

possession charges to be paid by the respondents shall be

equitable i.e., at the prescribed rate olinterest i.e.,9.30%

:U
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iv. The respondents shalt not charge anlthing lrom the

complainants whi.h is notthe part ofthe agreement.

Compla int stands disposed ot

File be consigned to reSistry.

48.

49.

L

tsimtrKumar)

Haryana Real Estate

Deted: 08.04.2 021

(Dr. K.K. Khandelwal)
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