
'@,t.jAl?8ft

#s gunicryAirll

Versus

M/s. Athenia Inll.astructure Ltd.
Indiabr_rlls hoLrsc. 4,+B_,+5 1, tidyog Vihar,
Phasc V. (ir_rrLrgrarn.

CORAM:
Dr. I(.K Khanclelwal
Shri SLrbhas;h Chander Kush

APPEARANCE:
Mr. Ilajesh Gulati
Mr. Abhay J;ain
Mr. Ilahul y;rdav

pr'il:111,_1:lr4]

BEFORE THE HARYANA REAI, ESTAI'E REISTJLATORY

AUTHORITY, GURUGITAM

tr

Conrplaint no. :

First date of hearing
Date of decision :

Kavita Singh
D-2/21, Dl-F -1, Gurugrarn: l2ZO02.

41, of 20lg
07.03.2019

07 .03.20L9

,.Cornplainant

.,.Respondent

Member
Member

Husband of compli,rinant
Advocate for the complainant
Advocate for the responclent

ORDER

1. A cornplaint clatecl 17.01.2019 was fired undcr Section 3r of

the lleal Ilstatc (llegulation and Developmentl ,,\ct, Zll6read

with Rulc 28 of the Ilaryana Ilear listate fRr:guration ancr

Develop*entJ Rures, 2or7 by the comprainant Kavita Singh
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2.

agarnst the promoter M/s Athena Infrast;"Lrctr-rre Ltd. on

accoLlnt of violation of the crause 21 0f thc frat buyer,s

agreement executed on 30.08.2072 in respect of flat

descrihed berow in the project 'rnrriabuils )linigma, for not

handing over possession by the clue clatr: which is an

obligation of the promoter under section lr(.+)[a) of the Act

ibid.

sincc thc flat buyer's agrcement has bccn cxccutcd on

30.0u.,2012, i.e. prior to the commencement of the Rear Estate

(l{egulation and Development) Act, z016,therr:fore, the penar

proceedrngs cannot be initiated retrospectivt::ry. Ilence, the

authority has decicred to treat the present c,mpraint as an

application for non-compliance of contractual obligation on

the part of the promoter/respondent in terms ,f scction :14(t)

of the Ilcal listate frtegulatior"r and Devcropmcnr..) Act,2076.

1'he particulars of the complaint are as under: _

i. Nature of the profect- Residential
ii. DTCP license no: 213 of ZO0T dated

of 2011 dated Z9.0t.ZO1.l and 64
20.06.20L2

05.09.2007, L0
ol- 201,2 dated

3.

I)agc 2 of 16



.ffii,A; 
ttru

ffi.gUnLlGa/,,M

r'1 
J Nun-,. and rocarion oirhe project 

/ rnai, burs EnigmaI l Sectc,r l l0, Gurugram I

t_.. _ I 
, r,, 

"\', \rqrLt6tdlll

lz. i ricgiste..aiuni.giiie.ea 
f 
na*i;t...a 

I

I

(346 of 2017)
3. Ilt:visccl clatc of corrrplctio, as pcr 31.08i.2018_--.."rr\ \rur.

, 
i 
IiIlliA regisrrarion ccrtificarJLr crLru.u LUr Lillca[c 

1 
Note: This has already 

]

i I expir,r:d. 
l

4. ] nry,r.nt pli, 
f Cor,r,, uLction ltnkecl i

-'i- - | l5. ] uate of agreem.,,t --- - 
f io orJ.,zotz -l

L

6. jtljnitno. -L l

I , ]Bl43,14ri,floor,tn*..g1
--- --+ - l7. ] ,{rea or unti- --]-:+oo 

,o, it, - f-----l- r -,

tl. l'l'otal -.onsa..rti* - * 1..frr. 1,g,,,sl,Oo0/_ -:

applicant lcclgcr darecl ZB.o4.Z01B 
I -

9. loralamoun[paidbythe iRr.t,Vt,9.2,034/_colnplalnant as per applicant 
i

i lqdger darqd 28.04.2018 I I

1 0. Ir'osscssion 28.02.2016

L

l

I

j

i'
l

i

I

C

L

i1
Clause 21 - 3 years plus 6 months
grace period from the execution of
flat buyer.s agreernent

I)crralty 
I u, 

-i1- 
p"rsq. ft. pcr

As per clause 22 ] month ,:f thc super area
netay trll daie h,r;;;. 3 years B days

[1 061 days)

Dctails providcd abovc havc bccn chccl<cd o, rhc basis of

record ilvailablc in the case file which has bccr-r proviclcd by

the complainant and the respondent. A flat b,y.r,s agreement

4.
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is av:rilabrc on rccorcr for the aforcsaid apartnrcnt according

to whrich the pos.session of the same was to be derivered by

28.02.2016- Neither the respondent has crerivered the

possession of thc said unit till date to the complainant nor

they have paid any compensation (a) I{s.S/_ per sq. ff, per

montl:r for the period of deray as per clause 2,2 of flat buyer,s

agreerncnt dated 30.08.2072. Thercfore, thr:: promotcr has

not furfiilcd his committed liabirity as on date.

5' 1'akinp; cognizance of the complaint, the ar.rthority issued

notice to the respondent for firing reply and appcarancc, .r.he

respondent appeared on 07.03.201g. The cas;e came up for

hearing on 07.o3.zo1g. The repry fired on beharf of the

respondcnt on has bccn perused.

FACTS OF T'HE CASE:

6' Briefly statecl, the complainant is a peace roving ancl law

abiding citizen of India who nurtured an unrealised dream of

having her own house in trre upcoming socier.y with alr the

facilities and standards.

Complairrt No of 2019
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7. l'he grievance of the complainant rerater; to breach of

contract, farse promises, gross unfair tradr: practices and

deficicncics in thc services committecr by thc respondcnt in

regard to thc apartment no Il-143, measu.ng 3400 sq. 1,t.

bought by the comprainant paying her hard erarned nroney, in

the project calrecr " Indiabuils }inigma,, sprea,c over the Iand

measuring 15.6 acres situated in pawara Kh;usrupur vrilage,

l'ehsil and distr-ict Gurugram, [{aryana.

0n the basis of the ricense the company Athenir Infrastructure

Limite,C collectcd a hr.rgc arrount almost all p,ay2blc antourrI

of the apartment f'rom gullible and nai've bu-vcrs including the

complainant from 2011 to 2017 and promiseci the

complainant to ha,d over the possession of thc apartment bv

28.02.2016.

Even after a dclay of more than 2 years the respondent is

neithcr ofleri,g posscssion of thc apartircrrt to thc

complainant nor is paying any interest on his defaurr to the

complainant. IIencc'the present compraint is firr.,d.

u.

9.

Complairrt No.41 of 2019
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ISSUES RAISED BY THE COMPLAINANTS:

10. I'he following issues have been raised by the complainantsr

3qrltrc

rrtLi* !,'il,r

V/hether thc

c0n strLlction

q uestion?

respondent has r_rnjustifiably delayed the

and development of the project in

ii' whcthcr the responcient is riabrc to pay rhe dcray

interest @18% p.a. along-with compensation tiil the time

pclssession is handed over to the complai.ants?

RELIEF SOIJGHT BY THE COMPLAINANTS:

11. In vier,r, of the facts mentioned

sought by the complainants:

the following reticfs have been

zr. Dircct Lhe responcicnt to refuncr with intcrcst ail

such amounts to the complainant which the

respondent has coilected from the comprainant as

the respondent has failed to give thc possession of

the apartment as per the terms and conditions of

the flat buyers agreement to the complainant till

dertc. OR

(.ornplaint

I)age 6 oi 16
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Direct the respondent to pay inr:crest for every

month of delay in ol.fering thc p,osscssion of thc

apartment since ZB.0Z.ZO16 to thc complainant

on the amount taken from the conrplainant for the

salc consideration amount and adriitionar crrarges

for the aforesaid apartmcnt with interest at the

prescribed rate as per the Act till the re.spondent

hands over the possession of the a[_rzrtrnsng.

b. Direct the respondcnt to pay cr{pcnscs of. Rs

L.

Complainr No.41 of 2019

1,00,000incurrecl by the complainant.

Any other order that this hon,ble

fit to meet the ends of justlce.

a Lrthority deem

REPLY BY'I'HE RESPONDENT:

12' 'l'he respondent sr-rbmitted the fact that the insl-ant conrplaint

is not maintainabrc, on facts or law, ancl is as such liablc to bc

dismissed at the threshold being in wrong provisions of the

law" 'fhe present complaint is devoid of any merits and had

been prcfcrred with solc rnotive to harass thc rcspondcnt. In

fact, the' present complaint is liable to be dis,rissed on the

Page7oi16
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13.

l.l,rly -;"rrr-l
ground that thc complainants have chosen tri file the instant

complaint for adjudication of its grievanr:cs before the

adjudicating officer under section 31 of the ITIjRA Act,2016.

'l'hus, this hon'brc authority does have any jurisdiction to

entertain thc silnrc and thc compraint is riabrc !o bc crisrrrisscci

l'hat the allegations nrade in the instant comprLaint are wrong,

incorrect ard baseless in the fact or law. T'hc rcspondent

denies thcm in toto. Nothing stated in the said :ompraint shail

be deermed to be admitted by the respondr:nt mercry on

account of non-transverse, unlcss the same is specifically

admitted hcrein. r'he instant compraint is rrcvoicr oI any

merits and has bccn prcferred with the solc nrr:ltive to cxt_ract

monies from thc respondent, hence the samc is riable to be

dismissccl.

'l'he cornplainants are farsifying their claim frorn thc vcry fact

that thcrc has been aileged delay in dcrivery of,posscssion of

the bookccl unit however, that the complainarrts havc filcd

the instant claim on thc ailcgcd dcr;ly irr crcrivcry of'

posscssio, of thc provisionar bookcd unit. ilowcvcr, the

14.

[)agr: B of 16
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complainants with nuilifiecr intention havc .ot discrosccr, in

fact conccarccr thc matcriar facts from this h,n,bre authority.

l'he c'omprainants have been wiilfur defauLrters from the

bcgin.irrg ar-rd not paving the instalments as prer the payment

plan.

15' 1'he respondcrt submitted that it has alreacly .:omplete d gso/o

of the construction of tower c and wi, bc api:,rying for grant

of occupational certificate shortly and will ha.d ovcr thc

possession of thc unit in question to its respcr:tive buyers in

short time of time. fhat the delay in clerivering the possc.ssion

of the flat to the comprainants were beyond the contror of the

respondent, since for completing a project number of

permissions and sanctions are to be required from numerous

govcrnrncrt authoritics which wcre crcraycd rvith ,o iarrrt of

the respondcnt.

76. 'l'he res;poncrcnt submitted that as per th. flat buycrs

agreemc'nt datcd 30.09.2 o12, cxecutcd prior tr;, coming into

force of the Rcar tistate fReguration ancr I)evcropment] Act,

2016. Further, the adjudication of thc instant c,omprarnt r,or

Complain L

4f-',,*

[)agc 9 oi 16



IJAfi:8ru

*tr[,j,;tAi'i

.;-1+-i,
'ilffi'
,db

the purpose of granting interest and compensation as

provided uncrer the Act has to be in re:fcrence to the

agreement for sare executed in terms of the said Act and rures

and no othcr agrcclnc,t, whcrcas, thc flat b..7CrS agrccnrc.t

being refcrred to or rookecr into in this proceeding is an

agreement executed much before the comme,ncement of the

Act.

17. 'l'he rerspondent submitted that the complainants have made

baseles;s allegatio,s with a mischievous intcr:rtion to rctract

from thLe agrcecl tcrms and conditions ciuly agrr:cd in thc I;BA.

In vicw' of the sanrc, it is subrnitted that thcrc is r-ro causc of

action in favour of the complainants to instituLte thc prcsent

complaint,

DETERMINATION OF ISSUES:

18, After consiclering the facts submitted

reply by the rcspondent ancl perusal

issue wisc

by the complainant,

of rccord on filc, the

With respect to the first and second issue

contplainant, the authority came acros.s that

raised by the

as per clause

Pagc10of16
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2l of thc flat buyer's agrecmcnt; the pr-rsscs.sio. of thc

sarid apartr,ent was to be handeri over within 3 years

plus gracc period of 6 months from the datc of cxecution

of apartmcnt buyer,s agreement. .l.he 
i:rgreement was

executcd on 30.09.2012. r'hercfore, tht: crue crate of

possession shall be computed from 30.OB.ZO12. .l.he

claru'sc regarcling the posscssior-r oi [h,.: saicl urit is

reproducccl bclow:

"Clause 21: The developer shalt endet,rvour to
complete the cons-truction of the said ,building
within a period of three years, with o.sr.r: months
grace period from the date of execution of flatbuyers agreement subject to timely paynnent.'.,,

Accordingly, thc due clate of posscssion was ZB.0Z.Z0l6

ancl thc posscssion has been deraycd by approxirratcry 3

years B days till date. 'fhus the complainant is cntitled for

intercst on the derayed possession at thc prescribed rate

undcr the Act. Deray charges wilr accrue fronn the duc date

of pc,ssession i.e. 28.02.2016 tiil date as per the provisions

of sr3ction 1B tU of the l{eal Estate (Jttegulation &

I)cvclopr"ne'nt) Act, 2016. 'r'he counscr f'or rcsponclcnt

Complaint ol 2019
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submitted trrat the tower in which the apartment of the

comprainant is situatecr is in advance stage of co.struction

and is Iikcry to be conrpretcd soon ancr that posscssio,

sherll bc givcn within 6 months aftcr obtairring occupatiorr

certilicatc. In case the respondent does not furfir the

connmitmcnt they are Iiabre to [rc proceerled against for

penLarty proccedings as wel as the corrprainant may

approach the authority for refund of amourrt.

FINDINGS OF THE AUTHORITY:

19. furisdiction of the authority- 'fhe projc:t ,,rndiabuils

Enigma" is located in sector-110, Village Pawala Khusrupur,

District Gurugram, thus the authority has comprctc territoriar

jurisdiction to entertain the present cornplaint. As the project

in que.s;tion is situated in planning area r.,f Gurugram,

thereforc thc ar-rthority has complete tcrritori;,rr jurisdiction

vide notil'ication no.1/92/'2017-1l'cr) issucd by I)rincipar

Secrctary ('fown and country planningJ date d 14.12.2017 t,
entertain the present complaint. As the natur3 of the real

Complainr- No. 41 ot ZO19
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20.

21.

22.

No. 4l ot 20it)

estate project is commercial in nature so the

subject matter jurisdiction arong with territo.iar

authorrty has

jurisdiction.

l'he aLuthority has comprete jurisdiction to decide trre

complai.t regarding non-compriance of obriqations by the

promoter as hcld in simmi sikka v/s M/s EM.AAR MGF Land

Ltd.leaving asidc compensation which is [o be. crecicrcc] by rhc

adjudicati,g officer if pursued by the compla,inant at a later

stage.

'l-he complainant made a submission bel.ore thc authority

rrnder scction :14(f) to ensure compriance of thc obrigations

cast upon promoter.

]'he complainant reqr-restccl that ncccssary ciircctions bc

issued by the a,thority under section 37 of the Act ibid to the

promoter to comply with the provisions and fult'il ohrligation.

l'he counsel for rc.spondent submittcd that thc tower in

which thc apartment of the comprainant is ::;ituated is in

advancc stagc of construction a.d is likely to bc complcted

soon and that posserssio, shall bi: givcn withir.r 6 r.ro.ths a|tcr.

obtaininq occupation ccrtificatc. In casc thc rcspondent does

Page13of16
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not fulfil thc cornmitment they are riabre t' be procceded

against f'or pcnarty procecdings as welr as thc, comprainant is

at liberrty to approach the authority for refund of arnount

along rvith interest.

As per clausc 2r of the buirder buyer agrcement datecr

30.08'11012 for unit no 13 L43,14rh floor, towr3r 13 in project

Indiabrrlls Iinigma, Gurugram, possession was; to be handed

over [o thc cornprlainant within a periocl of .]6 ,rorfh.s+6

months; grace period which comes out to trc 28.02.2076.

I{owevr:r, the rcspondent has not dcliverecl the Lrnit in time.

Complainant has already paid Rs 1,9iJ,92,034 /_ to the

respond,rt against a total sale considcration of Rs

1,95,51,000 /_.

In view of thc l'acts ancl circumstances of tl-re nratter [he

authority is of the consiclercd view that as pe.r- sectirn 1t)(1)

of Real I'lstate Irleguration and I)everopment] Act,2016, the

complai,nant is cntitlecl for intercst at thc presc:ribed rate i.e.

10'750/o pcr annum for thc period of delay in handing over

the posscssion. The builder as wcll as bu,/er shall be

24.
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equitablc in charging interest

in mal<ing late payments and

be givcn hy the respondent

@10.750/o i.e. rlel.ault of buyer

delayed possession clrarges to

DECISION I{ND DIRECTI,NS oF THE ATJTH,RIT\,:

25' After taking into considcration ail the matcriar r.acts acrduced

by both thc partics, the authority exerci.sing powcrs vested in

it und,3r section 37 of the Ir.eal Frstatc Irircguration and

Developrrcntr Act, zo16 hereby issues thc forowing

directions:

a. 'fhc respondent is directed to pay thc rntcrcst at the

prcscribed ratc i.e. 10.750/o per annunr 1,or cvcry

month of delay on the amount paid by the

complainant.

b' 'l.hc respondent is directed to pay intercst accruecl

f ro nr 28.02.20 1 6 ro 07 .03 .201 g i. e. Ils. 6(,.t ,Sg ,7 4.5 , _ o n

account of deray in handing over of pos:;ession to the

crtntplainar-rt within 90 daizs front tltc clat:: of.orclcr.

Complainr" No. 4 j ot Z0jc)
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c. 'fhcrcaftcr ntonthly intcrcst of lis. 1,7|3,7.20/_ o,

oI cvcry month of delay till the h:r,cltng ovLrr

possession.

26. l'he orrlcr is pronounced.

27. Case file be consigned to the registry.

IOrh

' of'

Chairnta r-r

Ilaryana llcal Estate Regulatory

Date: 07.03j,a019

[Subha.sh r[]ha nder Kush)
Mr:mbcr

Autho ri ty, (,i u ru gra rl

Complaint
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