HARERA

2 GURUGRAM Complaint No. 725 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. :  T7250f2021
Date of filing complaint:  26.02.2021
First date of hearing :  21.05.2021
Date of decision - 29.10.2021
D55 Buildtech Private Limited
R/0: - 5™ floor, Time Square Building
lok-1, block- B, Gurugram, H: Complainant
Vismay Singhal & Or
R/o: Flat no, 303, |
MG Road near IFECC
[ Haryana-122001 Respondents
lml _ I
CORAM: eN L H
Dr. KK, Hhandelwahj‘}ﬁ."ﬂt _:__.ﬂ ” i Chairman
shri Vijay Kumar Eﬂ].-';]"{:‘f}‘E BeC \ Member
_AFPEARAHEE:
Shri Ashwarya Si tha & Ms. Shubhi § na Complainant
(Advocates)
ST 1 =
Respondent in person wit at . ﬂﬁf&y
(Advocate) I @ Respondent

ORDER

1. The present complaint has been filed by the
complainant/promoter against the allottees under section 31
of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real
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Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 19(6), (7) and 13(1) of the
Act wherein it is prescribed that the allottee shall make
necessary payments in the manner and within time as
specified in the agreement for sale and to pay interest, at

such rate as may be prescribed, for any delay in payments.
{2

'|
I Tll.'

Unit and project relate: GOt
I:-"...i
The particulars of p -ﬁ‘ ’“'*-‘“ it, sale consideration, the

amount paid hy 18, Fespor ,j» gate of proposed handing
over the possg 3 ili"Jl'El’l { afy,have been detailed
in the fnlluvf(ﬁ huiar'furhl

-

S. No. [IIIIIH-:" ipn
) Pruje ‘mame and location J;;;rb ) Village
q‘(’-ﬂ % ..-_'_y? pur Gujjar, Sector-
35, Sohn

*’.q a, Gurugram.
2 Project area ‘“r 41875 acres
3. Nature of --'-"',_ ect :roUp housing project
4. | DTCHE 1 612018 dated 10.08.2013
e 38 |~ [
Nameof thelicensed ~— | Aarti Khindelwal & others
5. RERA registered/not Registered
registered

HAERA registration no. 288 of 2017 dated 10.10.2017
Registration valid up to 25102021
B. Allotment letter 24.04.2015

[annexure- v on page no. 51 of
the complaint]
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7. Unit no. D-701, 7t floor
[annexure- v on page no. 51 of

the complaint]

8. Size of unit 1350 sq. fr.

[annexure- v on page no, 51 of

the complaint]
9, Date of execution of Not executed i

buyer's agreement

10. | Payment plan Construction Linked Payment
v“{: y: &‘:‘h ::;a;; nglgf:;m‘ I on page 45

11. | Total sale cunsid rat ,1.‘,~'a‘,fa Rs.79,34,850/- as per SDA

“fwithout tax but including
4‘:‘ 1"!’ | #;
1@,@‘3} 1_#‘% -vil on page 90 of
AT G ‘
V& Tuta s, 20424
a}lli1
TE REClompi

Facts of the mmplalnt- -

ot e AR AR e . e

1350 sq. &@w e v elia’ by way of
application form, dated 15.11.2013 for a basic sale price of
Rs. 4850/- per sq. ft. plus other statutory charges and taxes,
as applicable, for the total sale consideration of Rs.
79,34,850/- and paid Rs. 6,00,000/- as an initial booking
amount. A residential unit no. D-701 situated on the seventh

floor of tower-D in the above said project, was allotted to
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respondents/allottees  vide allotment letter dated
24.04.2015. The respondents/allottees had opted for
construction linked plan for making payments towards the
flat sale consideration.

That initially, the respondents/allottees paid a booking
amount of Rs. 6,00,000/- towards initial booking amount and
thereafter instalmenllrr paid, total amounting to Rs.
20,24,946/- against do ' saie consideration of Rs.

79,34,850 /- excluding statytony t:
.- j;

That complaj '. 1t apartment buyers’
agreement ﬁ respnnn“eng' ses on 27.07.2015 but

the respon ﬁ 5 [allottee led cute the same,

zislation, necessary

-
Dy authnrttie:s in their

directions may kindly"t

-

order while admitting“the. nt as a travesty of justice

and in ahsenH ﬁ NJEME a giving benefit
to the respondent o the date of filing
the present com Lﬂjmt ng mrgg ts/ allottees have paid
only Rs. 20,24,946/- and a sum of Rs.B0,09,846/-

outstanding against the respondents/allottees, on account of

instalments and interest etc.
The complainant has obtained all the approvals required for

the development of the project. The details of the approvals
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HARERA

obtained are already on record. The development of the
project is going on with full swing. The structural work of
most of the towers in the project, including tower-D in which
the respondents/allottees has booked the said flat, is
completed. The brickwork & other internal finishing works s

also going on with full swing and reached almost at

5. QU e

That, the l:umpla[ plied with all applicable

provisions CH'{EALR R] also that of
agreement for-sale Enj ?d other allottees.
RUGEA

Since starting developmen e project, the
complainant has sent updates about the progress of the
project regularly from time to time mostly on monthly basis
to all the buyers including the respondents and also the
customer care department of the complainant is regularly in

touch with the respondent and other buyers for giving
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10.

11

HARERA

updates on the progress of the project The
respondents/allottees were updated on numbers of time, by
e-mail and letters etc, on the progress of the project from
time to time, and also invited to make a visit of the project.

That respondents/allottees voluntarily and knowingly, failed
to execute standard buyer agreement and also made default

to pay instalments des :__; demands and reminders

5 -"".l"

settlement to waive interest charges on the

condition ufﬁﬁuﬁ EMEI amount at the

earliest but

That, in terms nf S gparﬂnent buyers’ agreement read
with the Act of 2016, the respondents/allottees are under
statutory obligations to pay the instalments within the time
agreed therein and also to bear 15% simple interest on dues.
It is pertinent to note that in terms of in terms of standard

apartment buyers' agreement read with the Act of 2016
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12.

13.

14,

clause 13.3 of ABA the respondents/allottees have no right to
withhold the due payments for any reason whatsoever,

That, the complainant had commenced the construction of
the said project on 01.12.2016 after receiving the approval of
‘Consent to Establish” dated 12.11.2016 from the Haryana
State Pollution Control Board. The complainant is fully

committed to hand 1*_5*%.; sion of apartments/Flats

to the buyers well within q"'?"' provided by the

lFI
-

iU
RERA. \_& 1

The respondents #1 i} -‘@ﬁ;ﬂ :E-r antinuously making

his instalments and til"th r jete lis delay of 1807

| e
per ’ dyrgent request dated

u e
P = L

{ J
days ie. approx: 5lyears, A
] :
01.02.2016 sent lh 'Hr‘ pomplainant top Ep{mdentsf EHI.'IEHS
REG
a sum of Rs.80,09,84¢ is=outstanding against the

respundentsH ﬁ:ﬁrﬁ ﬁ Aem and luterest
on the previguso T?T”ﬁ“‘?'??ﬂxw

That is the ven situation, since, the project is registered

under the Act, upon expiry of the time given under the ABA, if
the project is not completed that too without the fault of the

complainant, the complainant would be burdened with an

additional cost of delay compensation or the refund to the
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15.

16.

allottee who paid in time. All this will ultimately push the
complainant towards insolvency.,

It is submitted that the respondents/allottees are obligated to
pay, and complainant is entitled to recover the due amount
along with interest agreed in terms of the ABA under section
19(6) and (7) of the Act and rule 15 of the rules.

That the complainant ha&ﬁ% Eqmplied with all applicable

provisions of the Act ¢ of 201 ‘..; and rules and also that of

-|.|| ."\

agreement for sale.qus
allottees. Since’ sta et of the project, the
complainant has E 5 about the progress of
the project ﬁ.l 3 je‘mostly on monthly
basis to all h undentsjalluttem

HEG
regularly in touch with-the respondents/Allottees for giving

B S M——
::ﬂmpg;%a @ {;ﬂ\ mt:luding the
respondents uyes are already on record for ready

reference. However, it is submitted that as and when
required by the hon'ble authority, the complainant will
submit remaining copies of updates sent by the complainant

to flat buyers including the respondents fallottees.
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17. That complainant sent a standard apartment buyers'

18,

agreement to the respondents/allottees on 27.07.2015 but
the respondents/allottees failed to execute the same,
However, the respondent has signed the application form
which contained terms of payment and other essential

conditions relating to allotment and interest etc. In addition,

standard apartment”buyer!agree
b 4 El‘féd gl b
submitte F A lamialat
LT

for both the pa

form dated 15.11.2013:

That the sm#%:l Aﬂ@ﬂaﬁment was ﬂI.“El}r
sent and rchLvaj th| Tlger%uﬁkw*rhemfum it is

presumed in law that respondents/allottees have
constructive knowledge of terms and condition of the
standard buyer's agreement and is grossly negligent to
honour the terms thereof. In addition to the above, varlous
demands and reminders were sent and received by the

respondent. The respondent has signed the application form
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18.

which contained terms of payment and other essential
conditions relating to allotment and interest etc. and the
allotment letter have also been issued to the respondents,
The Indian Contract Act defines it as “a person is deemed to
have actual knowledge of the fact if she willingly abstains

from acquiring the knuw]edge or is grossly negligent". Under
section 19 (6) of the ﬁm

as specified ir i@ said agn‘éémg _ e.and shall pay at the
proper time and Iﬁgﬁ, he Share of-the registration charges,
municipal ta ?. l:r - d elegtricity ' arges, maintenance

charges, groun pther<Charges, if any. In addition,

sub-section (7) provides-that the-allottee shall be liable to pay

interest, at E%MH,EFR-I , for any delay in

payment tmgd s o be paid under
\ ]

sub-section ere ore, respundenl: is liable to pay

instalment as well as interest accruing thereupon.
It is submitted that under section 31 (1) and section 71 (3] of
the Act, the hon'ble authority is empowered to adjudicate the

present complaint being filed by the complainant as the
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C.
20.

2L

promoter of the project against the respondents/Allottees

being allottee of a unit in the above said project.

Relief sought by the complainant: -
The complainant has sought following reliefs:

i.  Direct the respondent to execute the apartment buyer
agreement with the complainant/developer.

ii.  Direct the respondentito.n ake payment of outstanding
dues, interests, :E x} ﬂﬁg. ture payments in time so

430
that the develop ajaﬂ 2 project does not suffer
. i Akt

The respon =‘_ hs

FF | | ]
grounds: 'E"{h | | ‘::'
i.  That the -l nt-was” neithér maintainable nor
HEG
tenable and is liableto-beGut rightly dismissed.

o ot Gl A ARIE AR A: e e s
mt | RUGRAM

ii. ‘That the complainant has no lecus standi to file the
present complaint.

iv.  That the present complaint was bad for non-joinder of
necessary parties. It is submitted that M/s. Silverglades
Holdings Pvt Ltd has to be arrayed as party to the

present complaint.
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V.

vi,

vil.

viii.

That this authority does not have the jurisdiction to try
and decide the present complaint.

That the complainant was estopped from filing the
present complaint by its own acts, conduct, omissions,
admissions, acquiescence and laches.

That the complainant has not approached this
authority with nbm_:- ~hands and has intentionally

S H
suppressed and m-rﬁ" Er the material facts in the

That the'respe

aforesaid projecton of publicity given by the

cnmpiﬁt AQR EDM like publishing
vario hrﬁ ments etc. The
respon vIsiteﬂr sales ;(;)T and consulted
with the marketing staff of the complaint. The
marketing staff of the complainant showed a VEry rosy
picture of the project and made several representations

with respect to the innumerable world class facilities to

be provided by the complainant in its project. The
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marketing staff of the complainant also assured timely
delivery of the unit.

ix.  That the respondents induced by the assurances and
representations made by the complainant, decided to

book a residential unit in the project of the complainant

as the respondents required the same in a time bound

company of the= 1 .' t Le. M/s. Silverglades
HuideﬂrRlEM signed several
hlanlc ding the Booking
apph:a urm aI: nce of the complainant on

the ground that the same were required for completing
the booking formalities.

X.  That the respondents were not given a chance to read
or understand the said documents and they signed the

documents and completed the formalities as desired by
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the complainant. That after signing the said documents
at the instance of the complainant when the
respondents went through booking application form in
detail, they figured out that there were no detailed
terms and conditions of the allotment mentioned in the

said application form. This fact was intimated by the

the . complainant and the

T

et R
¥ “_.l_l.

'

LA LT
PRt P s
! LR r

ment. However, instead of

s b b s s
respo ts JT /r_bi\ ent towards the
total sale consideration and the respondents in the

hope that all the needful would be done deposited an
amount of Rs.7,36,869/- vide cheque No.380555 dated
15.12.2013 drawn on SBI Bank: Rs5.6,68434/- vide
cheque no.387572 dated 6.12.2014 drawn on SBI bank
and an amount of Rs.19,643/- for which TDS receipt
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xii.

N0.000779 dated 18.3.2015 was issued by the

complainant company. The respondents had made
payment of Rs. 20,24,946/- towards the total sale
consideration of the unit in question.

That it was only after a considerable delay of almost

two years that the complainant issued an allotment

r charges. Even in

d conditions were

otment. The complainant

BNTEY TV
sent mple:}f ﬂ"] g its letter dated
27.07.2 15 Le. after %Ujmu [1.5 years) from the

date of signing of the booking application form.
Ongoing through the contents of the said agreement,
the respondents realized that the recitals contained in
the said agreement were wholly one sided, unilateral,

arbitrary, illegal, unfair and blased in favour of the
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xiii.

complainant and were totally unbalanced and
unwarranted and that the said agreement was totally
contrary to the picture and representations given to the
respondents earlier when they were approached to
book a unit in the said project The respondents

realized that the intentions of the complainant were

r“ "i‘.“- 'j. Wuu]d be highly harmful

e respondents making the

delay H ﬁrﬂ EM:M complainant
company arge interest @
15% p&??he respandggare shown to be entitled to a
meagre amount of Rs.10/- per sq.ft. per month of the
super area of the apartment for the period of delay in

offering the possession of the apartment and the

period stated by the complainant,
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xiv. That the respondents requested the complainant vide
several emails dated 10.02.2016, 13.02.2016,
15.02.2016, 17.02.201s, 22022016, 25.02.2016,
01.03.2016, 21.03.201s6, 22032016, 20.04.2016,
21.04.2016, 27.04.2016, 0B.08.2016, 11.01.2017,
03.03.2017, 20.04.2017, 17.05.2017. 07.09.2017 and
30.01.2018 that -.1 ,.,F- ésguez with several clauses
mentioned in l;h ﬁ’ "ﬂ“' ird agreement sent by the

mmplamant 0 hyv *-r-"- s and the respondents

4 vise _explanation to the
S h h the said emails.
heé complainant to
| unit=and to refund the
amount alrea s

consideration. On~the basi: n the said emails several

el AR s i
respo EHIT Gm:]?? tatives of the
mmpiamant gatre seve a assurances that the

terms of the agreement would be amended in
consonance with the Model agreement as specified in
the Haryana Real Estate Regulation and Development
Rules 2017. Instead of accepting to the just and legal

request of the respondents, the complainant started
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sending wholly baseless and false emails making totally
unwarranted and baseless demands as the sole
intention of the complainant was to trap the
respondents and to bind them with the obligations to
which the respondents had never agreed.

xv.  That the complainant had demanded and had encashed

the booking amg i# he respondents prior to the
-F?.n ‘-:hﬂq.

1.rl.

issuance of the lice --r },r ranted to it by the concerned

authorities _u 'E"' e, Harye

|
Regulatig '-. of I 'ﬂﬁ;} 1% . The respondents
were cofstrained’ to
21.7.2018 drawi on $BI bank for an amount of Rs. 6

!’.,‘J 5 ¥

lacs and the 'same we y'the complainant on

\ &
1.8.2013. However was granted by the

concerned authoritias.te~the complainant only on

v REMM st
of the mm atir:-n of Urban
ich states l:hat no person without

obtaining licence under section 3 of the Act could
transfer or agree to transfer in any manner plots or
making advertisements or receive any amount in
respect thereof. However, the complainant acted in

violation of the rules and regulations and is

Page18 ol 33




EHARERA

wan a GUWGI?N% Complaint No. 725 of 2021

xvi.

deliberately trying to conceal its own wrongs and
illegalities.

That the above stated provisions of the apartment
buyer's agreement besides other similar one-sided
provisions are on the face of it highly illegal, absurd,
unilateral, arbitrary, unconscionable and not valid. The

compensation tu be-alfe! 0 the complainants, in case
i .,,}us

of default on ,-;%":5-1-‘5;1 of the respondent, has

"l_l i |‘ | I

;. and unsustainable,
8 Act of 2016, to
haZallottees who have

1k isé/ of the dominant
5§ agreement in the

present case seéVeral clauses which are

AR R oo -
terms rﬁhg‘{ ﬁ zltid?; -%ug ﬁﬂement provided
in Haryana ation and Development)

Rules, 2017,

l. That the complainant committed several other

illegalities in raising payment demands from the
respondents. The complainant had commenced the

construction of the project only on 1.12.2016 and the
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xviii.

same has been admitted by the complainant itself in the
present complaint. The complainant had commenced
the construction when the consent to establish was
granted by the concerned authorities. However, the
demand for commencement of excavation was raised
by the complainant prior to the grant of the consent to

establish dated 12 j!_:*.n . The said demand was sent

a';-"'

spnndents vide its demand
3 aver, it is evident from a
1608 mn e complainant that
pn 8.12.2015 e,

ment of the project
,ﬁ lainant itself. The

i>gross dishonesty and

ions are to be given by this

Huthﬂﬂ ﬁd EBMW about several
dEfau'TEﬁ TT: '{?U@w ;&?\ ﬂ the complainant

company.

Moreover, when the respondents went to meet the
representatives of the complainant at the project site,
the respondents were shocked to see the construction
status of the tower in question. No construction activity

was going on at the project site and it seemed that the
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xix.

work has been at standstill since several months. The
actual ground reality at the construction site was way
different than what the complainant had claimed to the
respondents regarding the completion of the project. It
is pertinent to mention here that the last payment
demand 'On casting of internal plaster' was issued by
the complainant rondents on 20.8.2019. Even
otherwise .',EF"- an inordinate delay in
dngﬂ.pjng 1o ,3’! 'I vell beyond what was promised

and assured to the respondents at.the time of booking

drainage ¢ 1d 1o such afrafigement has been made

G
by the complainan . he-project in question till date.

st oY —
e TR AR =

That the complainant has continuously been misleading
the respondents by giving incorrect information and
assurances that the agreement containing balanced and
equal terms without any bias would be shared by the

complainant with the respondents. The respondents
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xxi.

have withdrawn the allotment made in their favour by
the complainant within some days of the knowledge of
the terms and conditions of the allotment. The
complainant has committed various acts of omission
and commission by making incorrect and false
statements in the advertisements and the assurances

t at the time
given by it a E.{e #F

L L

enjoying the valua ::J & amount of consideration paid by

dmm#
..-'._.l

hooking. The complainant is

the responde q;- ; IL_-. 1-earned money.

That th Eqﬁi ain ..1 f‘ﬁi 0T u% false assurances

f ould” e’fﬂ-le_"?ﬁme d
n or weuld ¥efund the amount
back to'the respondents. Ho '}! ¢ rythie complainant has

delibera

terms of the

malafide motives'eheated-the respondents by not doing
oo o ATRERR A o o
agreement h ue» el l(\ rmulated to the

detrimenf n ﬂ-ua respofidents and the same are illegal
and unsustainable. The legislature has promulgated the
RERA Act of 2016 to balance the bargaining powers of
the allottees who have been disadvantaged by the
abuse of the dominant position of the developers. The

agreement in the present case contains several clauses
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XX

xxiil.

which are unacceptable without proper amendment as
per the terms of the model builder buyer agreement
provided in the Haryana Real Estate (Regulation and
Development) Rules 2017. There has been deliberate
lethargy, negligence and unfair trade practices by the
complainant tumpany. The highhandedness of the

complainant is an:% ,‘fl-“" of how the complainant
1

hﬁ..‘ﬁ;.. h J.',

reement containing unilateral,

- ﬁdﬁﬁ% ot o
t Iﬁu? %I A mm&d against the
allottees ;:r?y dE\'E'ﬂpEI‘ The respondents have been

duped off their hard-earned money paid to the
complainant regarding the apartment in question. The
respondents requested the complainant several times
to refund the amount paid by them by cancelling the

allotment but the complainant despite its assurances
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XXiv.

has been dilly dallying the matter and has now filed the
present baseless and false complaint against the
respondents. The respondents have been running from
pillar to post and even have been mentally and
financially harassed by the conduct of the complainant.
That the project is a ongoing project and the
respondents  eve r’f-"‘ gj.;&s that no occupation

o
certificate has he hu is ﬁ‘r i for the project till date by

E project was pre-

e complainant has

dhering to the rules,

regulations and the.provisions laid down by law. The

cﬂmpIH A R% responsibilities
has 1 Q %RAN lurch and the
respon nl;s ve been forced to chase the complainant

for seeking relief for which the respondents have
already filed a complaint before the Hon'ble
Adjudicating Officer, Gurugram seeking refund of the
amount paid by it on the basis of false assurances made

by the complainant along with interest and
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22.

23.

24.

compensation. The present complaint has been filed
with malafide motives and the same is liable to be
dismissed with heavy costs payable by the complainant
to the respondents.
Copies of all the relevant documents have been filed and
placed on the record, Their authenticity is not in dispute,
Hence, the complaint _ he) _- ecided on the basis of these
undisputed dncuments f;%”?:\h

] ]f'l-.

lurisdlcuunufﬂrg AN\
The responde! t§’ ha r ' ﬁ allobjection  regarding
jurisdiction @ thority' tt.’f entertain the.present complaint.
The authority observes th eriforial as well as
subject matter I@I Or r! Fate  the present
complaint for the "-‘Flu 15 given 1"2-51_',1

Territorial jurisdiction

As per nnﬂﬁﬁ RZEIRWEM 14.12.2017
issued by T-:rm and Ejr]mtze Jagg ment, Haryana
the jurisdmtlﬂn o Harﬂalhﬁ El' latory Authority,

Gurugram shall be entire Gurugram district for all purposes.

In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint,
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E. Il Subject-matter jurisdiction

The authority has complete Jurisdiction to decide the
complaint regarding non-compliance of obligations by the
allottee as per provisions of section 19(6) and (7) of the Act
leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later
stage, S L
-EE H-;;:‘Ea:‘:-l 1
F. Findings of the authority”

F.1 Issue: Whet

Frﬂ"iﬁlﬂﬂs . Hon :
Act? (2

25. As per the obsén tlujﬁs ol authority, thestatal consideration

of the apamn@t ‘1;13'_'?-3 0
&N |1
[FMSD]. ThE ‘= B L L E I.|'.-:

LF

Rs.20,24,946/- incliding.servicefax. As per clause 111 of

standard aﬁﬁhREeMut not executed
between the -pa;ﬂ:lﬂgtts gwm allottee to make
timely paym 1'l EJI F; e consideration. The clause

11.1 of apartment buyer agreement is reproduced as under:

[without tax but including

ls has paid only

11, TIME IS OF THE ESSENCE: BUYER'S OBLIGA TIONS

"11.1.1 Time is the essence with respect to the obligations of
the Buyer to pay the Total Sale Consideration as provided in
Schedule-Ill on or before the due date{s) as may be
prescribed. It is clearly agreed and understoog by the Buyer
that except for a demand notice for payments, the Company
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shall not be required to remind the Buyer for payments due
as per the Payment Plan on for performance of any other
obligations of the Buyer in terms thereaf "

26. Therefore, authority is satisfied that the respondent is in
contravention of section 19(6) and (7) of the Act. The

relevant provision of the Act has been reproduced below:

19, Rights and duties of allottees:

(6) Every allatee, who has entered into an agreement or sale
to take an apartment, plot ar building as the case may be,
under Section 13, shall be responsible to make necessary
payments in the manner and within the time as specified in
the said agreement for sale and shall pay at the proper time
and place, the share of the registration charges, municipal
taxes, water and electricity charges, maintenance charges,
ground, rent, and other charges, if any. -'%.
inl o
(7) The allottee shall be liahie to pay interest, at such rate
as may ne prescribe, for any delay in payment towards any
amount or charges to be paid under sub-seetion(s).
ACNIT T D Ny
That the Hon'ble High Court of Bombay in the matter titled
WAL

k.

Neelkamal Realtors Suburban Pvt. Ltd. And Anr vs. Union
““'—..__-.___..pl""

of India has already held that RERA strikes the balance
=4 AA I K T AN

between the promoter and allottees, the relevant para of
FNLAYL 1AM A ,‘\;I

judgement is reproduced herein below:, | /|

‘In the case of Cellular Operations Association of India
and ors. Vs. Telecom Regulatory Authority of India
and ors. (Supra), the Supreme Court held that there
cannot be any dispute in respect of settled principles
governing provisions of Articlesi4, 19(1){g) read with
Article 19(6). But a proper balance between the [reedom
guaranteed and the social control permitted by Article
13(6) must be struck in all cases We find that RERA
strikes  balance between rights and obligations of
promoter and allottees. It is a beneficial legislation in the
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larger public interest occupying the field of regqulatory
nature which was absent fn this country so far.

27. It is evident from the persual of letter of allotment of the
allotted unit that the same was booked for a total sale
consideration of Rs.79,34,850/- on the basis of letter of
allotment dated 24.04.2015. A further persual of statement

of account dated shnws that against the total sale

consideration of Rs ‘ The complainant has
deposited Rs.20,24,9 '- dated 18.03.2015. It has
come on the was booked under
construction .. d partment buyer
agreement was e es detailing the
schedule of pay -- allotted unit and
due date of pas X nplainant builder has

already Eumpltte 3 106

allottee is si 1 t er|
the Act, it ism or allottee lit'to make necessary
payment m@@@@@&ﬁ%m the letter of

allotment dated 24.04.2015 is silent on this aspect, but the

which the unit of the
ign of 19(6) & (7) of

same shows a sum of Rs. 19,642 being due against the
allottee. The allottee paid only a sum of Rs. 20,24,946/- up to
18.03.2015 and did not make the remaining payments as
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28.

29,

30,

evident from payment schedule on page number 90 of
complaint.

The unit was admittedly booked under construction linked
plans, so in such a situation it was obligatory on the allottee
to make the payment of remaining amount due on raising of
further construction by the complainant/builder. Hence, it is

proved that the allurteah -1 . § the provision of 5.19(6) read
& e
with 5.19(7) of the Act, .,ff Gk,

L g
i

e ".*;".'*.‘ ate of interest to be paid
h thEl‘EE ils :_.""'__ ._.: :‘" ol L

y w5 £ fus H2F

It has bEE@' -

standard | “apartme
gl

instalments with ﬁ% Mtz :_. ¢

lainant that as per

Agreement, the

respondent,/a lo gbligation to pay the

grein and also to bear

15% simple interest on-dues.-Ti e relevant clause 11.1.2 of

T ARER A
1112 Eum: W Bavm
R
tum;mn_r 50 thifits

the conveyance deed and refuse to transfer the apartment
in the name of any other buyer unless all payments are fully
paid.”

However, section 19(6) and (7) of the Act states that the

allottee shall make necessary payments in the manner and
within time as specified in the agreement for sale and to pay

interest, at such rate as may be prescribed, for any delay in
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31

32,

payments and it has been prescribed under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Provisa to section 12,
section 18 and sub-section (4) and subsection {7) of
section 19
(1)  For the purpase of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:
Provided that in case the State Bank af India
marginal cost of léngt g rate (MCLR) is not in use, it

The legislature in"its' wisdom \in the
f 3 7 Sl N
under the pryv f of rule-15f tife v 2s, has determined

"-I'"F.II1-! T rl.l.'r.

the prescribed rate riy interast, The mate of interest so
> BENL
determined byt ‘4 re, is I;;,-‘- 1able and if the said
£

i i s .5 -
Award the intergstit will ensure uniform

L o
practice in all the -.:;: REG&.’!“”

X'
rule is fnﬂnw.@b

Consequently

fy 38 ':a:r the.State Bank of India ie,
i e nding rate (in short,

Ittps: DIL.CO,
-

MCLR) as on

Ty R W p—

prescribed rate of interest will be marginal cost of lending
rate +29% l.e. 9.30% per annum.

The definition of term ‘interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall e

equal to the rate of interest which the promoter shall be
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33.

34,

liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za) "interest” means the rates of interest payable by the
pramoter or the alloctee, as the case may be.
Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by the
promoter, in case of defoult, shall be equal to the rate
of interest which the promater shall be lable to pay the
allottee, in case of default;

(if}  the interest pn_-.rub{:- ﬂhi‘ promoter to the allottee
shall be from: th a&_g,_a;;,r the promoter received the
amaount or an hl‘-:'l#:ﬁ- egf till the date the amount or

sthereon is refunded, and the

interest payable't ) the allottee to the promoter shall
beﬁ"ﬂ #afﬂ' e nliotteedefaylts in payment to the
pmm r IJ.E. .:I"';'- .. | ﬂ’
Y/ oty 'O\ _
Therefore, the respondent shall be charged at the prescribed
p

'_,.r"'
rate i.e, O. %ﬁ per annum by e complainant/promoter
A l |
ic 1\9 ] B @‘l g granted to
- ase ayed possession

charges. 4?75? H'E'E'ﬂb

The cou mitted that the
develupe:Hng to EEE on in the interest rate
when mutu lr\xL%é%rD‘ésecﬁnn 19 (B) of
the Act of 2016 between the promoter and the allottee, The
developer/complainant has assured to sert out by mutual
agreement if there is any other dispute that may arise further

in giving effect to the decision in this case.
F.3 Issue - Execution of apartment buver agreement
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35,

36.

The unit has been booked by the respondent through an
application form dated 15.11.2013. The allotment letter was
Issued by the complainant/promoter  to  the
respondent/allottee on 24.04.2015. The complainant has sent
the standard apartment buyer agreement on 27.07.2018,
however, the respondent/allottee has failed to execute the
same. Therefore, both mﬁwﬁaam directed to execute the
builder buyer agreeme t -'f,i}f*t.

On consideration of Aaith

3 ts-available on record and
submissions --i-'- 1 ':: b s

2 contravention of

uﬂ"'.-'f'

provisions of the Act’ ﬁiﬁ authori atisfied that the
respondent . ﬁ contravention of the section 19(6) and (7)
of the Act. The responde) :-' paid onlyRs. 20,24,946/- out
of Rs.79,34,850¢- hich s the total sale consideration, The
complainant and responde * directed to execute the

apartment %y% 2% HEPEMB“] of the Act.
ﬂccurdmg! QNW dent,fal]uttee to
ons anE responstbi tuas as per the

dgreement to make timely payments to the promoter,
accordingly, the non-compliance of the mandate contained in
section 19(6) and (7) of the Act on the part of the respondent
15 established.

Directions issued by the Authority
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b. The respuqdqa_'lt;"aﬁﬂtteer et 2

%

Ry ich is same as i
Ilf-hE“ allottee fnt

N\ 1 case of delayed
PBES-EEEIDIL\'::;’,'}:‘-.,“Q; ||II | /&7
"x'ﬂ ?}: . _'-'*'ILJLP-
-y 5 H:E._.'h-j
¢. Both theﬂFarﬁes a i

y _
buyeragreement. | § Y ; l‘{ f—-

A
being granted tq
LY % il

38, Cnrnplainl:smn,ﬂ‘ggdj:sf:ﬁtbdyﬁ': .

s 0 LWL _._.-I | .':, III:. Jll | '.I'I_- I
39. File be consigned to the registry,
)2
(Vijay Ku Goyal) (Dr. K.K. Khandelwal)
Member

Chairman
Haryana Real Estate Regulatory Ay thority, Gurugram
Date: 29.10.2021
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