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BEFORE THE HARYANA REAL ESTATE REGULATORY
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Shri Gaurav Bhardwaj Ny, ﬁdvucate for the complainants
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4 B §

1. The present Eumm’t ‘éated 21 06‘;021 has been filed by the
complai nants/all‘)__g@ge%_ _;nithtlm GR&unde’r-sémh’n 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and DeJ;velopment] Rules,
2017 (in short, thel Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter 5!;13“ be responsible
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for all obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.
A. Project and unit related details
2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form AR .#P“
S. No. | Heads e
1. Project name and lefigﬂn _ I -
2 Projectarea s & 0 |l ’
3. Namreﬂfthﬁ‘pgle;f —— "-:___:
4 DTCP |lice e;;ng and v._rqllditfg,d-'
status v e l ‘ | \! l
5.
3 Registered in two phases
; .‘%;Ef:p 017 dated 15.09.2017
o id up to 31.12.2018 for 49637 sq.
~ mtrs. and extension granted vide
Iny i0.3/2019, dated 02.08.2019 which is
4 extendedup to 31.12.2019]
e | li. 14 0f 2019 dated 28.03.2019 (Phase
\> r’- X | fj 'I\“m? t J[:.ZF}J]}'&/:!!?.N.ZDIB for 4.57 acres)
7 Occupation certificate | 17.10.2018
granted on [Page 157 of reply]
8. Allotment letter dated 27.02.2013
[Page 34 of reply]
9, Unit no. 1G-09-0804, B floor, tower no. 9
‘ [Page 25 of complaint]
10, Unit measuring 2000 sq. ft.
[Page 40 of complaint]
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Complaint No. 2605 of 2021

Facts of the com ilft : D l -.

13, Date of execution of buyer's | 16,05.2013
agreement [Page 37 of complaint]
12. Payment plan Construction linked payment plan
[Page 71 of complaint]
13. | Total consideration as per | Rs.1,45,00,591/-
statement of account dated | [page 90 of reply]
13.07.2021
14. Total amount paid by the | Rs.1,36,55,338/-
complainants as per statement | [Page 91 of reply]
of account dated 13.07.2021
15. Date of start of construction as | 11.11.2013
per statement of accoun flé;_gd, o
13.07.2021 GRS
16. |Due date of delivery" 11.05.2017
possession as per clause
of the said agre '
antiisfintt ! [Nute Gca:e period is not allowed]
construction N ‘5‘&
grace perio x __
applying e 1
CC/0C in ! \ '_1 -]
and/or the | Il
[Page SSofgamplatnd | | |\ | o)
17. | Date of offer of possess 31.10,2018
the complain |  [Page 109 of complaint]
18. | Delay in andingj-over | 1yedars7 months 20 days
possession till 31 122018 i.6.. |
date of ¢ f ergof POSSESSIONy/—y
(31.10.2018)-+ 2 mor < L) 'L

N R A
I ) F\ | 1
£ H —'|

The complainants have " made the following submissions in the

complaint:

That somewhere around Mid- 2012, the respondent advertised
about its group housing project namely “Imperial Garden” located
in Sector-102, Gurugram, The respondent painted a rosy picture of
the project in their advertisement making tall claims and

representing that the project aims at providing luxury residential
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"
1.

111.

apartments. Believing the representations of the respondent and
on the lpokout for an adobe for themselves and their family, the

complainants booked an apartment in the said project of the

respondent by submitting the application form and paid an amount
of Rs.10,00,000/- towards the booking of the said unit.

That thereafter on 27.02.2013, the respondent issued a provisional
allotment letter and a welcome letter for unit bearing no. 1G-09-
0804. AI(er almost 6 mnnfh& ﬁ-om the date of booking, finally, on
16.05.2013, the buyerg"_' £
complainants and the, re qncjenﬁ“’ﬂt@ complainants had already
rpaymentv amn’u 6,602/- from the date of
buuking‘J:ll exeéﬁtl‘ﬁn nfdﬁ‘éeﬁﬂ:ﬂt in‘ﬁ%‘
of the | Spe ndent This; cundl]iicl' on they
demanding and taking depﬁsat uﬂ f_t
consideration, wn;ﬁuut first ex é@’
vinlaﬁﬂrl of sectmn 13wnftL1 gﬁﬁ the respondent must be
heavily penalized for the;aﬁ'ma -

That as pex;g-el';éugg;. l%{a}iaf ﬁ-{ %r’s agreement dated

16.05.2013, the res!nund nt_had u;;dqm*(en to complete the
project jmd handover possession Ef.'th“h Lbie within a period of 42
months from the date of start of construction (11.11.2013) along
with a grace period of 3 months, i.e., by 11.08.2017. However, the

__ent was executed between the

made a
ance with the demand
art of respondent in
an 10% of the total

agreement is in clear

respondent miserably failed in handing over possession of the unit.
That the complainants have paid a total sum of Rs.1,22,10,733/-
tnwards!the unitin the project from 2012 till the date, as and when
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iv.

demanded by the respondent as against a total consideration of
Rs.1,41,62,376/-.

That when the respondent failed in handing over the possession on
the due date, i.e. 11.08.2017, the complainants visited the site and

were stunned to see that the project was indomplete. Rather,

almost negligible construction activity was going on at the project
site. Thereafter, the complainants immediately rushed to the

respondent’s office in or er to inquire about the exact date of
o DT s

1 ﬁ) no avail. No |concrete date of
completion and'}gn ver was committed by the respondents,
thereby shakit}g %h:égi;u(ﬁﬁﬁfﬁﬁﬁ'm-’ faith completely.

I L ] |
That when t;!%jtuf;lpiainants had asked the res?ondent to clarify

about the int Te ‘

payments upon which the latter réplit—;-ﬂ__thgt thJ; interest is being
charged on tA{ S L f*heﬁ?:u&er‘ﬁg&“ée‘menti It is pertinent to
mention that wﬁilq&q@?t’f?usg I.1u$-‘;.[~__i.}.-af buyer's agreement dated
16.05.2013, the respondenthad been charging 24% interest on the

account of diaggd Hﬂ&ﬂ% ifth%iqi;talmq?nts and further under

clause 20.2, i:b -clause (a]---(ij of the -I-bu-xﬁg;'5|agreement, upon

bein ali_‘_'ge{; by theé'éﬁj:lt)ndﬁnt on the delayed

noncompliance.o tér!n{si'arlié{bhdiltiﬁﬁ'«uf buyer|agreement by the
allottee, which make respondent enable to hand over the
possession of unit then the respondent retained absolute right to
retain the entire amount of the “earnest mone;y” along with the
non-refundable amounts, however, on account of delay in handing
over possession by the respondent, they were liable to pay merely

Rs.7.50/-per sq. ft. per month of the super area of unit for the
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Vi.

vii.

period of delay beyond 45 months as per clause 16(a) of the said
agreement. It is submitted that the above-mentioned clauses are

not equitable, arbitrary in nature, completely one sided and

nowhere fall in the line of laws enforceable as on today to regulate

the real estate sector.

That ﬁnL[]y. after a long delay, the complainants were offered
pnssessHL)n of the unit via a letter dated 31.10.2018, with specific
instruction in regard to thbﬁq&l payment within 60 days from the

date of| letter. The ngﬁg}&%pé ayment sought amounted to

Rs.27,34,663. Whereds per. the p
agreement the amnunt‘dﬁgﬁn ihe‘lri ation of possession was
suppos tn%hg ﬁs?SMSﬁ” ﬁhe Em%p t demanded and the
amount En‘!tiﬂned in sr:no.14 qu sc

huge g 1e Rs.198420?}' dergg' of respondent was
unacceptable n‘g\\arbm’laryif n-dl W holds no ground of
jon. N B Vo 4

nent plan annexed with the

e payment plan had a

justifica

That ac nrdmgly the cnmplamants apprﬁached the respondents
and obj tteﬁ-tqi saidlarﬁkﬁa@%%ﬁd sought justification
upon th same, However, the respnndents /Ttmply refrained from
y substannal explanat:idﬂ Hathér they justified the said

on one pretext or the other. This was followed by series of

-ﬂ—n—l-ll
=
e
F_
el
-
-l:..
.

_ﬁ_

giving a
demand

discussion and meeting upon said price escalation, but no result

could be drawn out of them. Moreover, the respondents simply

- =

refused to hand over the possession till said payment was made.
To this, the complainant sought payment of delayed possession

charges on the account of delay in handling of possession but the
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viii.

The complainants are saélqnﬁthe fﬂllﬂ'uﬁng.rﬁhl?f !

il

iii.

iv.

respondent bluntly refused to pay the same. Rather, the

respondent threatened to levy holding charges.

That as per section 11 (4) of the Act, the promoter is liable to pay
delayed possession interest to the allottee of an apartment,
building or project for a delay or failure in handing over of such
possession and to adhere to the terms and condition of the
agreement to sale. As per section 18 of the Act, the promoter is
liable to pay interest to’ thghllnttees of an apartment, building or

project for a delay or fa: Ul

; "i&:n;anding over of sich possession as
per the terms Elnrfl agr?p;gnt of the sale. |Accordingly, the
complainants p,efﬂi’rﬁrérenﬁt}ed“ta getmterest on the paid amount
at the rate as/pfescribed by the rules from due date of possession

al hang m_g'tiﬂ'br-ﬂf p&_ss&s%lun._

till the date

\ ,'. |

Direct the respon eﬁ tﬁ ajrintérest at the prescribed rate for

every munt}n{ del y,ilfrgn’%] the due date of possession, i.e.
11.08.2017 | actudal aﬁd?hg’uvemfpussessmn

Direct the P‘E_iEPI!_deER to _.chj&rge -.ﬂelay- 'paj'mepts, if any, at the

prescribed rate in accordance with the rules.

Direct the respondent to not charge anything outside the clauses

mentioned in buyer’s agreement. |

Direct the respondent to handover possession of the unit in the

question to the complainants.
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vi.

Direct the respondent to not levy any holding charges from the

complainants.

Pass such order or further order as this hon’ble authority may
deem fit and proper in the facts and circumstances of the present

case.

D. Reply filed by the respondent

5. The respondent had cantested t;he ;{ﬂmpiamt on the following grounds:

i.

ii.

That th complamants haﬁe"ﬁ j the present complaint seeking,

inter alia, interest for alle; o ay.in delivering possession of the

unit boaked by the cnru,p‘l&jhmjuj; j&q’spectfuily submitted that

complaints pertaipfng to rnf:mﬂ sation etc. are to be

decided ‘hy tﬁe*adfudtcanng uﬂieeqjmion 71 of the Act read

with rule ZEJ of the rq]ej; jf)t y“this hon'ble authority.
Dér

Moreover, thead]umcatmg er é!; s jurisdiction from the
%ﬁ ated by the rules made

thereunfer The présentﬁ:urﬁp]ﬁnus iable to be dismissed on this
I

central act and, ’I:I:fb ?amg ::gm;gt-r

ground

“HARERA
That the cun‘sf:la’i’nﬁn&? L pfhrguﬁ‘n th pplication form, were
allotted lan independent unit- heaxiqg-ﬂnn& n’f; 09-0804, located on

the 8" floor, in the project vide provisional allotment letter dated

2?.{}2.2(113. The complainants consciously and wilfully opted for a
time linked plan for remittance of the sale consideration for the
unitin question and further represented to the respondent that the
complainants would remit every instalment on time as per the
payment schedule. The respondent had no reason to suspect bona
fide of the complainants.
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lii.

iv.

That the complainants had persistently and regularly defaulted in

remittance of installments on time. The respondent was compelled
to issue demand notices, reminders etc. calling upon the
complainants to make payment of outstanding amounts payable by
the complainants under the payment plan/instalment plan opted
by them. However, the complainants despite having received the
payment request letters, reminders etc. failed to remit the
instalments on time tqf.t\l?ffih'ggﬁ‘?pndent. The statement of account

dated 13.07.2021as maiht; ﬁﬁ‘éﬁﬂﬁy respondent in due course of its
business reflects the d rer

ittance of various instalments on

AV LR

the part of the cpﬁﬁﬁjﬁﬁ%%i !

That since t{&%&(ﬂplﬁéﬁéﬁzere';ﬁt"forthéluming with the
outstanding iﬁ nts, ?\gﬁsﬁ?}ndpnt Was 1l%nnsfralima-a:i to issue a
notice dated 1‘% 2.2016 to t:he ﬁun?pla}il_aht.;s. ThF respondent had
otified the complainants that they had defaulted in
@t&dﬁ&?ndﬁyﬁble by them. It was further
conveyed by the res : Ehe”Eumplainant# that in the event
of failure to %@t ﬁaﬁ?nﬁn@};ﬂnﬁdﬁ in tH|E said notice, the
respondent ‘Wwoul b m‘ﬁsﬁ‘;i'nﬁd"“td c‘:"mcel| the provisional
allotment ufﬁ@e ,u;ﬂt&n ﬁ&gs_tiﬂﬂ' issued in their favour. Upon
receipt of the aforesaid notice issued by t'he!L respondent, the

categorically

remittance of the.a

complainants approached the respondent requesting it to not give
effect to the said notice and further promised thF respondent that
they would remit the remaining instalmen’fs on time. The
complainants further promised that they wm*ld not stake any
claim against the respondent on account of tetay, if any. The

respondent did not have any reason to suspect the bona fide of the
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Vi.

complainants and consequently desisted from cancellation of the
provisional allotment issued in their favour. It needs to be taken
into reckoning that the respondent has refrained from cancellation
of thea Iatment issued in favour of the complainants relying upon
their daliherate representations. Therefore, the instant complaint

is barred by estoppel.

That clause 16(c) of the buyer’s agreement provides that
compensation for any del; ly in Jn ttelwery of possession shall only be
,,‘a@%nt in default of their obligations
"f;f“ré‘(

d under the ag'l:;e“-

given tcLsuch allottees xy

envisa who have not defaulted in

payment of Instalméntm as'.i eﬁ:h ﬁ ent plan incorporated in

% ue to non- receipt of

the agr emeﬁt.: In casew
uccupajlun)c’ei-tiﬁcate cnmp Eian
sanction: frnm the rrcb

cate or any other
ﬁ'_é nt authorities, no
compensation, or any other Eurﬂpeﬁgﬂv hall be payable to the
allottees. As dﬁihe’at@“d hﬁ#&iﬁ%\é’; e complainants, having
defaultT in timely rermttﬁée of” !/ta]ment were/are thus not

entitled to an{{ r;gmpe‘psq,tt n 2" }{ﬂmwards interestas an

indemn ﬁcadnnﬂi‘nr de“laj? ifaﬁy, uyer s agreement.

permission

Thatin the case of delay hy%heaignﬁﬂ making payment or delay
on account of reasons beyond the control of the respondent, the
time for delivery of possession stands extended automatically. In
the present case, the complainants are defaulters who have failed
to make timely payment of sale consideration as per the payment
plan and are thus in breach of the buyer’s agreement. Therefore, on

account of delay and defaults by the complainants, the due date for
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vii.

viii.

|
delivery of possession stands extended in accordance with clause
14(b)(iv) of the buyer’s agreement, till payment of all outstanding

amounts to the satisfaction of the respondent.

That the project of the respondent had been registered under the
Act and the rules. The registration certificate was granted by the
Haryana Real Estate Regulatory Authority vide memo no. HRERA-
140/2017/1083 dated 15.09.2017. It is pertinent to mention that
the respondent has appllad _{91‘ extension of thj registration and
the hon'ble authnrlty ;3,17) g}Eady extended the validity of
registration vide WE:Z‘IT“S no;RC/REP/HARERA/GGM /2017
/208 dated 02.&8,«;2019! e“registfanun had bleen extended till
31.12.2019 ‘ respﬂ'ﬁdent had already offered possession of
the unit in fmn to- ‘the, ccmpl,amajn;s bldﬂ‘lﬁﬂ&l’ of offer of
possession ﬁ?e 31;1 2058 Therefﬁre there is no delay in

delivery of p uﬂ‘x qf t’ge q,mt w agqstmn The complaint is

devoid of any c: Etgg%etlun,Thewsmnt cumplfamt is liable to be

dismissed at the thresh RE U-"’ |

That the clatﬁeiﬁ ﬂh%l‘gy% agng‘erm:t}t further provides that

no compensation for an delay in delivery of possession caused on
account of &éﬁy\,nr hén.-racaipt of the occupation certificate,
completion certificate or any other permission/sanction from the
competent authority shall be provided to the allottees. The
respondent had submitted an application on 21}03.2018 for grant
of occupation certificate to the concerned statutory authority. The
occupation certificate thereafter was granted uL‘n 17.10.2018. It is

submitted that once an application for issuance of occupation
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ix.

certificate is submitted before the concerned competent authority

the respondent ceases to have any control over the same. The grant
of nccu| ation certificate is the prerogative of the concerned
statutory authority and the respondent does not exercise any
control over the matter. Therefore, the time period utilised by the
concerned statutory authority for granting the occupation
certificate needs to be necessarily excluded from the computation
of the ti| e period utilised’ tnl;hedmp]ementatmn of the project in
terms of the buyer's ag' gxft;aﬁs far as respondent is concerned,
it has diligently and. s'ﬁ; %ﬂﬂﬁ uqle.:ed the development and

completi i on of the prn] ectf?aquhz%@n‘f

That thE comp’lﬁmants Wérﬁ ffere %%essiun of the unit in
questm:'n tlgrﬁugh the - letberl af 0 E f possession dated

31.10.2018. %komp]a nanlts ere 53 pon to remit balance
paymenl mcla,du;édela)%d E} )t s and to complete the
en t@?f‘

necessai‘y fnrmalities/dasu cessary for handover of

the unit in question. to Tﬂiem"?luwever the complainants
intentio nally“ refraige Rﬁ their duties and
obligations ‘as enum er's agreement. The
complainants wiifyliyxrefr_atgeg: ﬁﬁm—qq@fﬁing possession of the
unit in| question. It is submitted that it appears that the

complainants did not/do not have adequate funds to remit the

balance payments requisite for obtaining possession in terms of

the buyer's agreement. An amount of Rs.31,25,349/- is due and
payable by the complainants. The complainants have intentionally
refrained from remitting the aforesaid amount to the respondent.

Therefore, there is no equity in favour of the complainants,
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xi.

Xil.

That the respondent has paid an amount of Rs.9,917/- on account
of early payment rebate and Rs.12,294/- on account of anti-
profiting to the complainants. The aforesaid amounts have been
accepted by the complainants in full and final satisfaction of their
alleged grievances. The instant complaint is nothing but a gross
misuse of process of law. Without prejudice to the rights of the
respondent, delayed interest if any has to calculL:ted only on the

amounts deposited byx*t_l_'@;:aﬂottees,’cnmplalna ts towards the

44 ] oy

basic principal amuuﬁf}";@'_ ¢ unit in question and not on any
1"\ __.-'.: 'I"",
amount credited by _the%g%ﬁgﬁ’é{ent, or any payment made by the
A0 4 |

allottees/comp fﬂg’h? ow

ents

That the |

8 ondent h_?s.-*i.'ijelen 'ﬁ}g&ente?i from timely
implementaqﬁg frr.he ]i.i;ﬂj%ﬂt ‘Iby reaqus Peymrd its power and
control. It L&‘ggplgi&elg ﬂiat'fthpff__gﬁp;indeni had appointed
contractor i.e.\%ﬁ%@nﬁi&p%gﬁ?fﬂd. for construction and
implementation ﬂf"thg.fzmiﬁ(’;f in "qﬁestinn. H$wever, the said
contractor Egi m;zi_ﬁil 3@131 t?,‘mae; the{g agré;ed timeline for

n of h‘éLpFofécEThé‘ shtdﬂ“mnn'l*acmq failed to deploy
adequate m@\@n sb{ﬂigg-_ of ma'teﬂal_-étc. Tberefure, no fault

constructio

or lapse can be attributed to the respondent of the facts and

circumstances of the case.

That all the demands raised by the respondent are strictly in
accordance with the terms and conditions| of the buyer’s
agreement duly executed between the parties. TPere is no default

or lapse on the part of the respondent. Thus, it is most respectfully
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submitted that the present application deserves to be dismissed at
the very threshold.

6.  Copies of all the relevant documents have been filed and placed on the
record. Their' authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents.

E. Jurisdiction of the authority

E,Qiby the respondent regarding
J:-,; it

7. The preliminary DbeﬂiDﬂg;."{

jurisdiction of the authority .m:;s:;w in the present complaint stands
rejected. Thl authunty ohserugﬁi@&k' S te rriturial as well as subject
matter jurisdiction to ‘adfﬁ;!feémthjﬂﬂﬂ'e complaint for the reasons
given below { > ,r ,,1|--.\

El Terrltu|al]&ri§<ﬁ§ﬂuh }i .*'

8. As per nntil’[:annn 1o. 1[92/201? 1 _
Town and C| untry Plﬁmﬁﬁbéﬁ&@gn , Haryana the jurisdiction of

Real Estate REElllﬁtﬂﬁ’ ﬁ‘ﬂ‘lthiﬁ ?R‘n ﬁl be entire Gurugram
District for all purpose w1th uiﬁces situ in Gurugram. In the present

\ I s 1' %‘}id
case, the pru]ect in-question. m“sftd‘atﬁd t the planning area of

Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.

E.Il Subject-matter jurisdiction

9. The authority has complete jyrisdiction to decide the complaint

regarding non-compliance of obligations by the promoter as per
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10.

HARERA

provisions of section 11(4)(a) of the Act leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Findings on the objections raised by the respondent

F.I Objection regarding exclusion of time taken by the competent

authority in processing the application and issuance of occupation
certificate

As far as contention of the @@%@mwith respect ttT the exclusion of

e,

time taken by the competent auth in processing the application and
issuance of nccupatioy%ﬁiﬁ%}%@nﬂ?med, the authority observed
that the responde f/ > 1; "'_'_{{"ﬂi:;gr;ant:t.it;dgcupa on certificate on
21.03.2018 and theredfter vide memo no. ZP-845/SD(BS)/2018/29753
dated 17.10.201 ,ﬁ: c_gnii;;’alxiti\}g c;rtii’lcat,é ha? bee:tn granted by the
competent autho %\ q% tl'lli.' pgevﬁiiiﬁg.f‘;#’:fhe au!Fhurity cannot be
a silent spectator to ﬂxé\d\gfii’%m}lg%ﬁ ﬁ_l;e.%ﬁﬁ'licatinn %suhmitted by the

- b
cel certificate. It is evident from the

promoter for issuance of occupancy ce
1) A ||

occupation certi t 0.2018 that an incomplete application
for grant of OC(@f@}fsi\?];ﬂ\te{ivan___Z_,_l_.QB-Zi}"l__B as fire NOC from the
competent authority was granted only on 18.09.2018 which is
subsequent to the filing of application for uccupatiul certificate. Also,
the Chief Engineer-l, HUDA, Panchkula has submitted his requisite
report in respect of the said project on 12.09.2018. The District Town

Planner, Gurugram and Senior Town Planner, Gurugram has submitted

requisite report about this project on 24.09.2018 and 27.09.2018
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11.

12.

HARERA

respectively, As such, the application submitted on 21.03.2018 was
incomplete and an incomplete application is no application in the eyes

of law.

The application for issuance of occupancy certificate shall be moved in

the prescribed forms and accompanied by the documents mentioned in
sub-code 4.10.1 of the Haryana Building Code, 2017. As per sub-code
4.104 of the said Code, a&er*régqipt of application for grant of

authority shall communicate in

1 ;} fusal of such permission
P Lo
for occupation of t]ﬁ uﬂdmg;{gﬁﬁrm %){ the present case, the
respondent has camplbted its applmatmn fo

on 27.09.2019 arld ca{nsequentl)} th%

pation certificate only

uthority has granted

occupation certlﬁca‘-t"g\ gn l?l 201
deficiency in the said ﬁppﬂt‘aﬁb

. "'1'r"l_;|

ore, in view of the

1.03.2018 and aforesaid

o2
reasons, no delay i in grantlng d‘tm on certificate can be attributed to
the concerned stqg.ltgrgalghﬁﬂg i RA

Findings of the futiarity | | (S5 [2 AV

G.I Delay possession charges

Relief sought by the complainants: The below-mentioned reliefs
sought by the complainant are being taken together as the findings in

one relief wﬂill definitely affect the result of the other relief and these

reliefs are interconnected.
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month of delay, from the due date of possession
actual handing over of possession.
ii.
prescribed rate in accordance with the rules.
iii.

mentioned in buyer’s ag '”’

iv.

\ ga t, thewmmamantﬁuﬂehd to

deliay dssestnn cha?-g
of the Act. Sec. 18(1)pn

rqir db Mpélsdﬁan

13.

'y

18(1). If the pmma?‘fqﬁs Eﬁ‘;cqqg{dﬁe or, is'unable to gi

an apartment, plot, or buil

........... menwti AGHGLH ‘ﬁoﬂ"mcghd to

the project;~he; shall-be ppwf “hy:the promoter, int
month of délay, ti Nt ar d;‘rjg,nuvsr of the possessi
as may be prescribed.”

14. Clause 14(a) of the buyer’s agreement dated 16.05.2|

period for handing over the possession and the sa

below:

“14. POSSESSION .
(a)  Time of handing over the Possession

Direct the respondent to interest at prescribe

Direct the respondent to charge delay paymer

rﬁisn

d rate for every

i.e.11.08.2017 till

its, if any, at the

Direct the respondent to nut charge anything outside the clauses

of the unit in the

continue with the
provided under the

reads as under.

ve possession of

withdraw from
terest for every
on, at such rate

013 provides time

me is reproduced
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Subject to terms of this clause and barring force majeure conditions,
and subject to the Allottee having complied with all the terms and
conditions of this Agreement, and not being in default under any of the
provisions of this Agreement and compliance with all provisions,
formalities, documentation etc. as prescribed by the Company, the
Company proposes to hand over the possession of the Unit within 42
(Fority Two) months from the date of start of construction; subject to
timely compliance of the provisions of the Agreement by the Allottee.
The|Allottee agrees and understands that the Company shall be
entitled to a grace period of 3 (three) months after the expiry of the
said period of 42 mﬂnths, fﬂr‘ applying and obtaining the completion

on has been subjected to all kinds
of terms an cnndmnns nﬁt}ﬁ" Eﬁ\,t\al'ld the complainants not

being in default undé,l\‘ any pro%f? ﬁ?ﬁfth ?%ment and compliance

with all prov smriS. fnrmalmes*and dﬂr;:‘“ume as prescribed by the
rr'l. !
promoter. The tﬁg of thlé“ clau g corporation of such
conditions are not mﬂ}; vague and un Jbut so heavily loaded in
¥

favour of the rnmﬂter an?:l‘a"gﬁingt @ nf{; that even a single default

by the allottee i Fulﬁ - ocumentations etc. as
prescribed b the prnm Ug gﬂ YI‘EI:'&R ssession clause irrelevant
for the purpase of allbhebla‘ﬁé tﬁgﬁé’ﬂ?@ﬂmﬂhe period for handing
over possession loses its meaning. The incorporation of such clause in
the buyer's agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottees of

their right accruing after delay in possession. This is just to comment as

to how the builder has misused his dominant position and drafted such
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16.

17,

HARERA

mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted lines.

Admissibility of grace period: The promoter has proposed to hand
over the possession of the said unit within 42 months from the date of
start of construction and it is further provided in agreement that
promoter shall be entitled to a grace period of 3 months after expiry of
the said period of 42 mnnths* %ur applymg and obtaining completion

certificate /occupation certi s { ﬁ@gt’espect of said unit. The date of

013)as per a‘atement of account dated

_EI‘U qul&;m;nﬁn;hs exﬂi;ed on 11.05.2017. As a
matter of fact, th p?o oter has not apphecfa:_m the concerned authority

start of construction i
13.07.2021. The

J

oy .
for obtaining co ﬁ}!e nn,?e ﬁcate( nccupfltlnr' certificate within the

time limit (42 m t&g'] \E;{crlbed._bytﬂe pf’umoter in the buyer's

agreement. The promgter r‘n{nvéd the application for issuance of

occupation cerﬁficate nnlz un;Zl UEwZO 1155[# when the pérmd of 42 months
b ' '~. .

has already expiﬁd Mpgﬂ' ﬂlhilsgﬂgdﬂaw one canhut be allowed to
take advantage @}5 ij.rry YTE-g.}&ngrgmglly, the benefit of grace
period of 3 months cannot be allowed to the prumutjr at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the

prescribed rate. Proviso to section 18 provides that where an allottee

does not intend to withdraw frem the project, he shall be paid, by the

promoter, interest for every month of delay, till thL handing over of
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18.

19.
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possession, at

under rule 15

Rule 15. F
and sub-

Complaint No. 2605 of 2021

such rate as may be prescribed and it has been prescribed
of the rules. Rule 15 has been reproduced as under:

rescribed rate of interest- [Proviso to section 12, section 18
ection (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

le
be

The legislatu

Provided that in case the State Bank of India marginal cost of
ding rate (MCLR) is not in use, it shall be replaced by such
chmark lending rates. nﬂ‘uc&, the Stateé Bank of India may fix

from time to time fnr fen &m m rﬁe general public.

bordinate legislation under rule

15 of the rulés has detannined}tlié ‘prescrib, d rate of interest. The rate

of interest so
rule is follow
all the cases.
Taking the c;
entitled to th

Rs.7.50/- per

dEtEl‘fthIEd Eylthe gii??\' d{'s\ asonable and if the said

ed t? awiird the 1ntergs;74\ t wil

e |

e uniform practice in
ElWdhEEY

‘) ' .\Il:
ase f‘}o’m aﬁ;uther apgiél tl'!e Ql@‘,alnants-al]nttees were
e delaye%sémﬁmgéﬁ)fﬁterest only at the rate of

sq. ft. ber munth“nfthﬂ'ﬁl’p;r area as per clause 16 of the

buyer's agreemer&' f&i‘ l;h}peggé :‘!’? H %«'hereas as per clause

13 of the buyer's agreement, tH? p_}aﬁf;atél' Ws’kntﬁtleﬂ to interest @

249% per annum at the time of every succeedlng instalments for the

delayed payments. The functions of the authority are to safeguard the

interest of t |e aggrieved person, may be the allottee or the promoter,

The rights of

promoter cat

position and

the parties are to be balanced and must be equitable. The
ot be allowed to tgke undue advantage of his dominate

to exploit the needs of the home buyers. This authority is
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20.

21,
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duty bound to take into consideration the legislative intent ie., to
protect the interest of the consumers/allottees in the TEE] estate sector.
The clauses of the buyer's agreement entered into bevaeen the parties
are one-sided, unfair and unreasonable with respect to the grant of
interest for delayed possession. There are various D:IEF clauses in the
buyer's agreement which give sweeping powers to the promoter to

cancel the allotment and forfe:tz the. amount paid. Thus, the terms and

o e g
‘are ex-facie one-sided, unfair and

unreasonable, and the san unsf'fi.lte the unfairtrade practice on

“h e;» ;:f‘tflscrlmlr*atnry terms and
conditions of the j
Consequently, afx]?
hEIliliﬁhLﬁQiﬂr e’ r-;’] nal cc}ét nf !andfng rate (in short, MCLR) as
on date i.e, 12.10.2 & ,:is i ";,Ifz...&cculrgliﬁgty, the prescribed rate of

interest will be MCLR +2 '1*&»331)%" |

Rate of interest e ‘p&g Rhglﬁpf@magts i|{| case of delay in

making paymeqtfé' "Tha definition uf term 'Interest as defined under

|
's agreement will not be final and binding.

-q,.

\.
r webs l:el uf the Sﬁtateﬂ Bank of India ie,

section 2(za) of the AE; pr;'.:iaesfhat the rate of irTerest chargeable
from the allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay the allottee,
in case of default. The relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.
Explanation. —For the purpose of this clause—
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22. Therefore, i

23,

HARERA

in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(if)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the

(i) th /Lrau of interest chargeable from the allottee by the promoter,
’jz moter till the date it is paid;”
t

erest on the delay payments from the complainants shall

be charge the prescribpd rate ie, 930% by the

respundentf%rnmnt&r whlch :e

cnmplainant in case of delay posse

A
On conside tiun of mﬁmﬁéé%

il \“_4#@' O
made by the pa es**régardmg cnntraven

per provisions of the
Act, the authori issansﬁed thh;‘th : is in contravention of
the section 1(4)[_5Tu§tha ﬁu!;t b& n
due date as per the Med

W%LBI '
agreement executed behveeq‘tUa&l& on 16.05.2013, the possession

of the buoke un.Et w@s %b@iiﬂ:ﬂ*ﬂﬁ period of 42 months

I WYER YR W W

from the da of start of cqnstructgplT_B Mﬂ s grace period for
applying ai btamirig tﬁeJ cm{'lpfet

ficate/ occupation
certificate in respect of the unit and/or the project. The construction
was started n 11.11.2013. As far as grace period is concerned, the same
is disallawe | for the reasons quoted above. Therefore, the due date of

handing over possession comes out to be 11.05.2017. Occupation

certificate was granted by the concerned authority on 17.10.2018 and
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24,

thereafter, the possession of the subject unit was offered to the
complainants on 31.10.2018. Copies of the same have been placed on
record. The authority is of the considered view that there is delay on the
part of the respondent to offer physical possession of the allotted unit
to the complainants as per the terms and conditions of the buyer’s
agreement dated 16.05.2013 executed between the parties. It is the
failure on part of the Eﬂm}p}fr to fulfil its | obligations and

.J;._.'_i

responsibilities as per the buyer's ag -eement dated 16.05.2013 to hand

over the possession within.the {12 ulated period.
‘b.‘i% ‘E." hd le- Ea F"H;‘ _‘ b
.T .TL - \ §
Section 19(10) of M@!ﬁﬂﬂ'ﬂ“ﬂﬁﬁ to take possession of the

I

subject unit wit]}l months fmmi]thg dai:\pﬁgfkrecﬁipt of occupation
| 2]

AN

TN
seg.ﬁ complaint, the, occupation certificate was
F . Wy =~ 1

T+ MBI
authority on 17.10.2018. The respondent
o "njﬁﬁ i P

‘-? R B £ 7
offered the possession.of the unitin question to the
red e P NP RGO

on 31.10.2018, so it can be said that the cnmplainaLts came to know

YT /
about the nccuggﬁgn Aﬂ%ﬁ%&hp&ﬁéﬁﬂi}he date of offer of

possession. Therefore, | [i?{) ‘the interest ‘of 'natural justice, the
"/ \UJ] ' 2 \ !
complainants should be given 2 months' time from the date of offer of

A

certificate. In thi 3;»
Y.\l
granted by the c %

complainants only

A ]
L. e

possession. These 2 months’ of reasonable time is being given to the
complainants keeping in mind that even after intimation of possession
practically they have to arrange a lot of logistics and requisite
documents including but not limited to inspection of the completely

finished unit but this is subject to that the unit being handed over at the
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time of taking possession is in habitable condition. It is further clarified

that the delay possession charges shall be payable from the due date of

possession i.e.

11.05.2017 till the expiry of 2 months from the date of

offer of possession (31.10.2018) which comes out to be 31.12.2018.

Furthermore

the complainants are directed to take possession of the

unit in question within 2 months from the date of this order.

: - W gl - .
Accordingly, the nnn-cumphaﬂ?zﬁgf;j_:he mandate contained in section

11(4)(a) read with section lﬂf of !

 Acton the part of the respondent

is estabhshr]d
possession a presr:nﬁﬂdf’rate 0 ‘:' .h' S

till 30.12.201
rule 15 of the

G.I1 Holding

In the presen
raised by the
the other han
called upon t

the outstand

Sl n ,.v t»
t cumplamt. tha cumgfaih‘ants have disputed the demand

respjondent% :ﬁge GHRHZ.Sf holding charges. On
d, the respon mplainants have been
o take posséssion o the saldunitgfer making payment o

ing amount and complete the documentation formalities.

However, the complainants never came forward to do the same and as

a result, thej

respondent.

y are liable to make payment of holding charges to the
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28.

HARERA

With regards to the same, it has been observed that as per sub-clause
(b) of clause 15 of the buyer's agreement, in the event the allottee fails
to take the possession of the unit within the time limit prescribed by the
company in its intimation/offer of possession, then the promoter shall
be entitled to charge helding' charges. Clause 17 of the buyer's
agreement prescribes the amount of holding charges. The relevant

clauses from the buyer’s egreﬁmgﬂj;are reproduced hereunder:

A

“15. PROCEDURE FOR Tﬂﬁ

(a)

(b) Upan rec ql q% am‘wrfﬁ from the Company, the
AHetr all within "\@9} tnﬁe possession of the said
Unit . ¢ 1'-‘@.l'.'r:lrl':te fails to take

possessio ef the Umt as afer aid ‘with the time limit
prescribed by the Companyin.its notice, then the said Unit shall
lie @ t:d: ' risk, & n.:grh anld eeetql: e.&!rprtee in relation
to a r‘;‘.‘h  ou oing es,}mxasf ies etc. and the Company
shall have no liab uy*.er concern b gi’ee and further that the
ompany h-‘f'*:--* entitled *IH'H charges as provided

(a) Hold 371 50/ grs tef g&‘upe eree of the said
Unit p r eaen re pé riod of such del

It is interesting po“n tenfhgq tiJ1e termmuldmg theﬂges has not been
clearly defined in the builder buyer's agreement and or any other
relevant document submitted by the respondent promoter. Therefore,
it is firstly important to understand the meaning jf holding charges
which is generallyi used in common parlance. The term holding charges

|
or also synonymously referred to as non-occupancy charges become

payable or applicable to be paid if the possession has been offered by
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the builder tothe owner/allottee and physical possession of the unit not
taken over by allottee but the flat/unit is lying vacant even when it is in
a ready-to-move condition. Therefore, it can be inferred that holding

charges is something which an allottee has to pay for his own unit for

which he has already paid the consideration just because he has not
physically occupied or moved in the said unit. The next thing that pops

up for consideration is as to wt_l:a’ht? are.then maintenance charges being

taken by the developer/R VA M3
either annually or mon;hly‘,tapgj '
once he/she has takenpuﬁsesgtnn n_E 0 perty/unit. These charges
are paid for the g?nera[{mamtenanca ‘F‘md up’
mex

society. A pe sun{ purthases mﬁt fn\l his.o esidential usage/or for

letting it out furthg{' as ?er hi Qvn dis

bound as per law tﬁlpay th lam 'charges for his flat/unit

Cré 811 and requirement. He is

whether he i persunalf‘?E51dm@0r en if the flat is kept locked and

being unuse Thg rgerg% il%‘tgﬁ R Amamt&nance charges

without any concessions and in.most cases, naystadvance maintenance
charges as well, Malﬁ}én’;ﬁeel& a\fg"é;; a;(egpﬁlca{:le right from the time
possession f a flat/unit is taken over by any prospective
buyer/allottee. However, payment of maintenance charges is carried
outona mnihl_y basis for the upkeep of the entire building and project.
Therefore, simply understood, the flat closed/locked/vacant/not

occupied for any period is equal tg self-occupied, which is further equal
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to regular full maintenance charges and  non-occupancy
charges/holding charges should not be levied.
29. The Hon'ble NCDRC in its order dated 03.01.2020 |in case titled as

Capital Greens Flat Buyer Association and Ors. Vs. DLF Universal

Ltd., Consumer case no. 351 of 2015 held as under:

“36. It transpired during the course of arguments that the OP has
demanded holding charges and maintenance charges from the
allottees. As far as mqm:ergﬂ;& charges are concérned, the same
should be paid by thea J& 144_‘- om the date the pass ssion is offered
to him unless he was P p-%} i Aﬁam taking possession solely on
account of the OF ins _ra"“.‘ ‘apon execution of the fndemm.'y -cum-
Undertaking in e fo ,prescrfbed by it for the purpose. If
maintenance r&ﬁfofg %u!ar riod have bejn waived by the
developer, the a gﬁﬂl ﬁﬂe?! to such | @ waiver. As far

arges ar 'ﬁﬂmequ the E’eﬁea‘ﬁ‘per having received the

n has nothing to lose byﬁo!dmg ssession of the

cept that it would be P‘ei;mi‘ed maintain the

refore, kfle holding charges will not be payable to
Evel e where the ﬁossejsmn has been
un nf eallo tteehaving naipn!dtheenﬁresale

n, the ﬁevefnpershaﬂ not be eﬁﬂﬂed to any holding
charges th Ir}ffﬁ«a@i be enmﬂﬁﬁ‘ to interest fT the period the

payment is de axgﬁ B TE [Eﬁpha;wsu,ﬂphedj
30. The said judgment of Hon’ble-NCDRC'Was also upheld by the Hon'ble

Supreme Court ?%‘E"‘gﬁj%% téﬂteﬁ 14. 1,-23020 Lassed in the civil

appeal nos. 386473389,{203,0 filed by DLF agamst tht order of Hon'ble

.;:- .1.'.'

NCDRC (supra). Ifi the hght nf the recent ;udgemerlt of the Hon'ble
NCDRC and Hon'ble Apex Court (supra), the authority concurring with
the view taken therein decides that a respondent/promoter cannot levy
holding charges on a homebuyer/ allottee as it does not suffer any loss

on account of the allottee taking possession at a lateJ' date even due to
|
an ongoing court case.
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31.

32.
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As far as holding charges are concerned, the respondent having
received the sale consideration has nothing to lose by holding
possession af the allotted flat except that it would be required to

maintain the apartment. Therefore, the holding charges will not be

payable to the respondent. Even in a case where the possession has

been delayed on account of the allottee having not paid the entire sale

consideration, the develuper shé[lln"bbhe entitled to any holding charges

though it wauld be entitled ¢ 4, t for the period the payment is
delayed by the allottees, ,t ﬁ”ﬁ '

TSNS I
Directions of the aﬁ‘@ﬂtﬂ & ﬁﬁ,p %

Hence, the a thnflty ereby Rasse;—f}ulur
directions u der. se@t:mn-.lS? 0 the

2
% issues the following
obligations cast uﬁg‘ﬁ &e b"rm‘nnrgr ak p
authority under sectﬁ)n gil;(h'h‘-u \f?

é_z sure compliance of

‘function entrusted to the
E REGY

i.  The respon ntnls %‘ pgﬁ AESI at the prescribed

rate i.e. perJanhulﬁ f delay on the amount

paid b l:he sgmplgmgnﬂp@ ;{:1(3[\949, of possession i.e.

11.05.2017 till 30.12.2018 i.e. expiry of 2 months from the date of

offer of possession (30.10.2018). The arrears of interest accrued so
far shall be paid to the complainants within 90 days from the date

of this nL’der as per rule 16(2) of the rules.
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ii. The complainants are directed to take possession of the subject

unit within 2 months from the date of this order.

ili. The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period. The rate of interest
chargeable from the complainants /allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9.30% by

the respondent/prumurqt‘ ;Flggh is the same rate|of interest which

the promoter shall be li 51 F:;Pt}y to the allottee, in case of default

i.e,, the delay pos mn ;ﬁéﬁggs, as pa;;section 2(za) of the Act.
K >/t TN
st

iv. The respond I n‘bﬁ&:a{’ge anﬁh‘igtg(frum the complainants

which is not th part ttgerhqymfs agt‘egfpent The respondent
~

shall not 'ge artfl alm hcﬂdi‘né Eharées from the
|
cnmplamants@oéteé a“; a?y qut«t:fﬂme even after being part

of the builder bﬁy@rﬁwwper law settled by hon’ble
Supreme Cug&n civil ippe~1 -nos, 3864- 3889{2020 decided on

14122020 R 1 A
33. Complaint standmd‘of '{I; :2:'_.

34. File be consigned to registry.

\h.-
(Samir Kumar) Wﬂqy Kumar Guyal]
Member ‘ Member
(Dr. K.K. Khandelwal)

Chairman l
Haryana Real Estate Regulatory Authority, G irugram

Dated: 12.10.2021
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