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the complainants
the respondent

1. The present cuﬁp%ﬁ %%%6%0&9 ﬂ‘gs been filed by the

complainants/ aIlEt!ms m;Fggm:(}M under section 31

of the Real Estate

(Regulation and Develnpmeni:] Act, 2016 (in short, l:he Act) read with

rule 28 of the Haryana Real Estate (Regulation and De‘felupment] Rules,

2017 (in short, the Rules) for violation of section 11
wherein it is inter alia prescribed that the promoter sh
for all obligations, responsibilities and functions to t

the agreement for sale executed inter se them.

[(4)(a) of the Act
all be responsible

he allottee as per
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Since, the buyer’s agreement has been executed on 13.05.2013 i.e. prior
to the commencement of the Act ibid, therefore, the penal proceedings
cannot be initiated retrospectively. Hence, the authority has decided to
treat the present complaint as an application for non-compliance of
statutory obligation on part of the promoter/respondent in terms of

section 34(f) of the Act ibid.

: 'I-
Project and unit related dé ails - ‘F"‘"*

".I. fl‘i 1“.
The particulars of the Bpoj he details of sale consideration, the
0l s o LN
amount paid by theﬁ:&kn ﬂﬁ] & a proposed handing over the
S ﬁ;. )

A
possession, delay p‘grmd if any, ue been detailed in the following

tabular for

S.No.| Heads k'_’:; \ i

1. | Project name in\ffb,

2. Project area
3. Nature of thepproje
4, DTCP |licen .cand vali of 20172
status iy w1
JailiniBla Wd tIlIR?},OZﬂZf.}

5. | Nameoflicensee | || . | .| KAmthenu Projects Pvt. Ltd,
6

HRERA registered/ not | Registered in two phases

registered i. 208 0f2017 dated 15.09.2017
[Valid up to 31.12.2018 for 49637 sq.
mtrs. and extension granted vide
no.3/2019 dated 02.08.2019 which is
extended up to 31.12.2019]

ii. 14012019 dated 28.03.2019(Phase
1)

[Valid up to 17.10.2018 for 4.57 acres]
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7. Occupation certificate granted | 17.10.2018
on [Page 168 of reply]
8. Date of provisional allotment | 28.02,2013
letter [Page 32 of reply]
9. Unit no. 1G-09-0604, 6 flgor, tower no. 9
[Page 34 of complaint]
10. | Unit measuring 2000 sq. fr.
11. | Date of execution of buyer's | 13.05.2013

dgreement

= | [Page 31 of cumplpint]

12. | Payment plan

q"'age 66 of compl

.| Construction ]inkld payment plan

int]

||||||

13. | Total consideration per |Rs.1,45,00,591/-

statement of acgoll P 52 of repl

10.07.2019 stbid | ,gg&l i
14. |Total amoun " by 4R MﬂBZI

cnmplainant 5 pe of " [Page 1‘5§rnf{eply]

15. | Date of s -' ;11I11.2Q1§;
per stateme i~ i~
10.07.2019

i

16. | Due date of deljvery
as per clause 14|
agreement i.e 42

e

ot i L
“ T .-“ race peric
(11.11.2013 plus gra:epe 0C
3 months ) A
obtaining th er l‘{ f*
the unit and/or e projec

d is not allowed]

till 31.12.2018 i.e. date of offer of
possession (31.10.2018) + 2
months

17. | Date of nﬂ' én H 131 hﬂ 2018 | T
the mmpla \ kﬂ*' 1 (Page 170 of reply]
18. | Delay in handing over possession | 1 year 7 months 20 days

B. Facts of the complaint

4. The complainants have made following submissions

in the complaint:
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i.  That they booked the flat in the month of October 2012 by making
payment of Rs.7,50,000/- by way of cheque in favour of the

respondent. After receiving the amount from the complainants, the
respondent duly signed and executed a buyer's agreement dated
13.05.2013 and allotted unit no. 1G-09-0604 in favour of
complainants with the assurance that the respondent would
deliver the unit within time _T;i'lereafter, the complainants started

paying the instalments as- e

,the demand of the respondent on

time and the respondeﬁ: ed the same from time to time

accordingly while gsﬁwmg\tbw]l:lmg elivery of possession which

fell due jon 13. leﬂlﬂibuglflqy%def

the possession of the
aforesaid flat fm ‘time:- andL e:ven !ithe respondent has
miserably f: led fu hand&wz thf p&sse no
: b

fthe aforesaid flat to

nk

the complama:tts de"spme tte

than 2 years fffa‘rmhe ﬂuédaj:

possession on 31, i{} 2018“pr | sar"l‘?'
- L s

the building was not cnmp%ete-anﬂ"éven till date the building is not

comple antﬁfiﬁmﬂ%bﬁrﬁndﬁgﬁ&memﬁes agreed to be
provided by the respunden}, T cump]amants even requested
many times to the officials oﬂhe 'r\esblnhdent to visit the site and

allow them to inspect their proposed flat, but they never accede to

illu inate delay of more
e

spondent had offered

as totally hypothetical as

the just request of the complainants and rather threaten to take
coercive steps against the complainants. The complainants also
sent various mails to the respondent, but they did not adhere to the

same nar replied in any manner.
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ii.

iii.

That they have been punctual in making  payment of the

instalments in due time, however some payments were got delayed

as the complainant no.1 spent huge money in treatment of his wife
in the year 2014 as she was diagnosed with cancer due to which
the hard-earned money and time of complainant was spent upon
the same. However, since the payments were linked with

construction therefore, the demands of the [respondent were
totally unreasonable aﬁt‘hg&uld;ng was not completed on time

and they were not legally enti ed to ask for the balance amount.
That after marpz/i'eq‘uesﬁ rE]E afﬁr.‘ials of the respondent on
29.05.2019 provided the st tathﬁntufa:emuntt the complainants

ke
the amotint shown to be ;ue fter pursuing the

without exp @
statement o am: unt,1 cnmpiam;ant Eq;i equested the officials
of the resp dt;nﬂ:ui E)?lain t;he ﬂeSdlls of thF total amount of
Rs.67,66,252/% shown to be due -against the complainants
regarding the migﬁuhﬁwﬁfﬁmam Jaf the respondent
flatly refused to explain tﬁ‘é‘ remammg amount except the amount
of Rs.40.BS,M detuall 1 tobe du{E tuiards balance sale
consideratiop-~The | ?e;usa’ uf the statement

reveal that a'sum-of Rs. 2393, B"?B}’ have been Lshuwn as delayed

f account would

payment charges on which a sum of Rs.2,87,265 f- has been shown
to be paid towards GST upon the said amount, however the said
amount is totally illegal, exorbitant and cannot lj;e levied upon the
complainants in any manner specially when the{ respondent itself
has failed to deliver the possession within the agreed period.

Moreover, the officials of the respondent never gave any
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iv.

explanation for charging this heavy amount towards delay

payment charges which as per the knowledge of the complainants

have been charged calculating the interest @ 24 % p.a. The said
delay payment charges are totally illegal, exorbitant and liable to
be waiv .d off by the orders of the authority and the respondent is
liable pay the interest upon the total payment of
Rs.1,04,15,482 /- admittedly depusited by the complainants with

_&qunt is liable to be adjusted in total
Jlr.fﬁ 1

That initially theyibﬂmked ﬁ@@enﬁq{nent in another project of
the respondent known ;,Gl.{gan‘h\@f s and a total sum of
Rs.39,30,92 -/- were paid agamst the I‘ﬂpert}-’ however, the
cumplalLan s Ju red with th\elprdbnsfais 1€ respondent to book a
prnper% in tl wpgasent pro ect} r:l

flat from the prevmus pru;er:t 4nd m of Rs.10,36,816/- was
deducted by the rbﬁpﬁﬁ’dgntf i erring the balance amount
of Rs.29,00 106/‘ aga mst'tﬁ@'iﬁ';tment of present flat. Even the
said de umﬁh Pnf .10,36 lly illegal. That the
respondent has. charged Rs..,,45 0? 5 y" Squm the complainants
as the total sale dnnmdera}l:lbn’%hd how the respondent is selling

rdens’ changed their

the unit for sale consideration of Rs.1.13 crores which clearly
shows that the respondent has cheated the innocent purchasers
from the very beginning and the respondent is liable to transfer the
proposed unit to the complainants at the same price of Rs.1.13
crores. The respondent after receiving the substantial amount of
Rs.1,04,15,482 /- till today, the respondent also failed to handover
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Reliefs sought by the complainants

The complainants have sought the following reliefs:

i.

ii.

iii.

iv.

Complaint No. 2335 of 2019

the possession of the flat in question which is ye

the notice and knowledge of the complainants.

The respondent be directed to handover the pos:
to the complainants as per allotment along

delayed possession @lﬁ%épér annum compot
I ey e 87T

(interest rate levied by th E@ﬁdent] for ever

't not complete to

session of the unit
with penalty for
inded half yearly
'y year of delayed

possession to be cale atpﬁlaﬁgdtﬁamgnately to every day of delay

from date of
fittings/fixtu \
property.
The amount ~_
and the amou
)

be ordered to be wai)

‘. ultfﬁ“lumi'y with - world

T L, T -

- I’._ .‘I |; i .| I

378/- s&_imw_n aé.ﬂel,‘ﬁyed
A0 Vs

265/- shownas GST uj

[
1

2.8

E REGY-

—

complainants.

The respundﬁi&e E‘% -;o?h@nsfe'%kthe g

iy L N
Ttﬁﬁ%ﬂsaﬁamalung with all facilities/

class residential

payment charges

pon the same may

: i | .
| of ﬂurl_df‘t;he?ﬁuf'al dues :rhnwn against the

llotted unit to the

complainants-fer, to Iﬁﬁalg_,r:onsidgra.tign of Rslnl.la crores after

adjusting the-total m%duﬁf*pﬁid"-ﬁ? the comp

interest upon the same.

lainants and the

The amount 0of Rs.10,00,582 /- may also be adjusted in the total sale

consideration and the excess amount found tc

ordered to be refunded to the complainants.

) be due may be
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6.

On

the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4)(a) of the Act to plead guilty or

not to plead guilty.

Reply filed by the respondent

The respondent has contested the complaint on the following grounds:

i.

jii.

"'s..f" Vi

inter alia, possession, cq_' ) 3@: and interest for alleged delay
in delivering pnsses’s‘i’ﬁnl. apartment booked by the
ants. :l‘ﬁﬁ%.m r‘sc&ﬁlq \ertammg to interest,

ﬁ’f e adjudicating officer
e

compensation etc.-*are tﬁ"be tfé"blde
under s cttuP ?]ﬁl of the Act reﬁﬂ“mdth&r

That thf complainants ha'm- f‘le;i the present complaint seeking,

compl

9 of the rules and not
by this uthql*ttyl,n A 08

That th cumplamants are wilf
have failed to maka«pa fo{«,‘sﬁ" consideration as per the

payme’T plan opted bjrthaaenmpl"’nants The complainants have

not come befbre thls t ﬁuﬁ% clean hands and have

concealed vital an& nla‘ter!

That vi e pm@lsidnal lhlfu\hnérl'-)l"%\éllted 28.02.2013, the

complainants were provisionally allotted unit bearing no. 1G-09-
0604 located on 6% floor in tower/building no. 09, having
appru ate area of 2000 sq. ft. The complainants had opted for a
payme pian which was partially construction linked. Thereafter,
buyer’s| agreement was executed between the parties on

13.05.2013. That right from the beginning, the complainants had
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iv.

been extremely irregular with regard to payment. Consequently,
the respondent had to issue notices and reminders calling upon the
complainants to pay the demanded amounts as per the payment
plan. The statement of account dated 10.07.2019 reflects the

payments made by the complainants and the delayed payment
interest payable by the complainants.

That as per the terms and»cqndltmns of the buyer's agreement

the buyer's agr 3!‘,1 ) :-befoge ‘the due dates of payment
failing which ashong gana entit E}W levy delayed payment

charges in -‘: nce with cla#ise 1.2(c) r@d Jflth clause 12 and
yer's agr]ﬂement dated 13 0&2,013 Clause 12 of the
A |

buyer's agre n%g : pT’nv fles thgt t:lmaﬁ;h? be he essence of the

to perform/observe

he’ﬁﬂl%ﬁeas{f@udmg timely payment of the sale
consideration as wellm ‘amounts payable by the allottee

all obligations o

under the a gﬁa&l se nf eibuye\r& s agreement provides
for levy of interest on dgla}:ed*paments by the allottee. It is matter
of record kthat “’Helayed “paymEnt charges amounting to
Rs.24,38,992 /- are due and payable by the complainants as per the
statement of account dated 10.07.2019,

That in the meanwhile, the respondent registered the project
under the provisions of the Act. The project had been registered
initially till 31.12.2018. However, the respondent has applied for
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vi.

vil.

extension of the validity of the project till 31.12.2019 in respect of
few towers that were yet to be completed on 31.12.2018.

That in so far as tower in which the apartment in question is

situated is concerned, the respondent completed construction of

the samT and applied for occupation certificate in respect thereon
on 21.03.2018. The occupation certificate was issued by the
competent authority on 17:10.2018. Upon receipt of occupation

certificate, the respund&n"":_;__ _;% possession of the apartment in
question to the cump]ajln de letter dated 31.10.2018. The
complainants were Galledﬁﬂdhkim.ﬁﬂt\the balance amount as per
the attached rstafemen,t éhd__h 0" féc;e mplete the necessary
formalities aml d,ucumentatiun SO as gn ble the respondent to

handover the puisessinrﬁnfTﬁe Hpaﬁ : jthe complainants.

That since tha cnmplamanis forward and make

1IEH
payment of the Era]aﬁ’ce SEIJCU ﬁ’gpﬂ: and take possession of
the apartment in q.ques;tipn_k%mﬁx der for possession dated

11.12.2018, 14.01.2019,13.02:2 f{ﬁi 019, were issued by

the res ndeﬁtfbﬂ'ae‘l"mﬁnﬁa an r, instead of remitting

the balance pa Ent as per th reement and takin
e CIRUICS TV E .

possession of the apartment in question, the complainants have

proceeded to file the present false and frivolous complaint.

viii. That the construction of the tower in which the apartment in

question is situated was commenced on 11.11.2013 and the period
of 42 months plus 3 months' grace period expired on 11.08.2017.

However, on account of delay and defaults by the complainants, the
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ix.

due date for delivery of possession stands extended in accordance
with clause 14(b)(iv) of the buyer’s agreement, till payment of all
outstanding amounts to the satisfaction of the respondent.

Furthermore, the respondent had completed construction of the

apartment/tower by March 2018 and had applied for issuance of
OC on 21.03.2018 and was issued on 17.10.2018. The respondent
cannot be held liable in any manner for the time taken by the
competent authority tq;j;; the application and issue the OC.

Thus, the said period ta .”-I't.ﬁ- he competent authority in issuing

the OC as well as th

.

according ap
_g@l
excluded

%t:m ‘taken by the statutory authorities in
engi'sskié‘ﬁ*s\.é'tp *necessl'ari!}r have to be

S
umpu‘t?ng the tlme ;permd for delivery of

|,

VE

sessi
possession. {

=

L]

ﬁnﬁs Eemg dafaiﬂl?és, are not entitled to any
nite 531 tlause 16’{::} of the huyer's agreement
dated 13.05.2013»Far r}-u?:ream terms of clause 16(c) of the

That the COI&

compensation

buyer’s agreem 0 pensatmn is payahle due to delay or
nnnrecenpt Tglfa H‘aﬂgu cenjiﬁcate, ,pumFlennn certificate
and/or any,»nth,er Epﬁqm;ssmnfsanaxmn from the competent
authority. Thus, there is-no mierit in the complaint filed by the

complainants.

The complainants have admittedly purchased the apartment in

question as a speculative investment. The r:mq'plainants are not
|

residents of Gurugram never intended to reside in the said

apartment and have booked the same with a view to earn a huge
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profit from resale of the same. It is for this reason that the

complai

complai

nants are reluctant to take possession of the same. The

nants are investors who never had any intention to buy the

apartment for their personal use and has kept on intentionally

avoiding the performance of their contractual obligations of

making
on false

that the

Gurgaon

alleged

respondent to ca(u:elthe alfntme%fl
their de osibtﬁwdrds the ]JII'ESEI'IT uni

unit in question. fl‘hereftire,the;gurflpla

tmel}r payments and has now filed the present complaint

nd frivolous gruunus This is further evident from the fact

Lalso m ma‘de a buuking of a unit in project
(A

Greens develo‘i}h M‘é e respondent. However, due to

lack of funds, ?\é*mmp |,1;|\ants later requested the
'Ejg%;mn Greens and transfer

=]

perial Garden i.e. the

's are not "allottee” or

home b yer‘ under the Am: but 1?@5 nd thus the present

cnmplalrt is nﬂt mémtamlahle atﬁth

The resFundent dapﬁid %@5@
respondent into change in t

In fact,

Greens”

pﬁmants were lured by the
ntment from the previous project.
efﬂﬂﬁlt

the @ﬁ‘plﬁlﬁhn

ing payment of sale

K

consideration-in respect u]nf ‘the f&partmenamtuated in "Gurgaon

complai

complai

and cnnseqUEnﬂy‘, ~the “all t in favour of the
nants was liable to be cancelled by the respondent. The

nants requested the respondent to transfer their allotment

to the present project. Accordingly, the respondent acceded to the

request

made by the complainants and transferred the payment

made by the complainants, after deduction of earnest money and

adjusted the balance amount against the apartment in question. It
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xii.

xiii.

is absolutely denied that the deduction/ forfeiture of

Rs.10,36,816/- by the respondent was illegal and impermissible.
On the contrary, the forfeiture of the said amount was rightly
carried out by the respondent as per the terms and conditions of
allotment and pertinently, the complainants never raised any

objection on the same.

That the respondent has, been prevent from timely

implementation of the‘éjz by reasons beyond its power and
d" that - respﬂndenT had appointed
":Ets Ltd. on 17.09.2013 for
8‘# l:he project in question.
cuntractnr was nuE ?hlf to meet the agreed
ructIroJL Hhe;pru]ecti Tl:n—} sairj'cuntractur failed

X sim}'tage of material etc. Therefore,
e ttglbutegptn i‘h/g respondent of the facts

to deploy ad
no fault or lap

and circumstance }ﬁ&a-- el

The respon & Hﬂndent is selling apartment
apanmentsﬁgﬁjmzm jﬂ %nsideratiun of Rs.1.13
crores. Assumi :g, witﬂﬁiut Er(agy manner admitting any truth in the
allegations made by the cum]ﬂamants itis respﬁctfully submitted

that the sale consideration for other apartments in the project is of
no consequence and is wholly irrelevant insofar as the contractual
obligations of the complainants under the buyer'tgreement dated

13.05.2013 are concerned. As far as complainants are concerned,
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the complainants are under contractual obligation to make

payment in accordance with buyer’s agreement dated 13.05.2013.

xiv. That no illegality or lapse can be attributed to the respondent.

Thus,

H—O—.‘-'.l—a—

he allegations levelled by the complainants qua the
respondent are totally baseless and do not merit any consideration
by the authority. Thus, the present complaint deserves to be

dismis

e

d at the very threshold.
et

bod
5

I have been filed and placed on the

¥
¥
=

TETILS
Elr -
il

record. Thei auth;f:mtit:i_!;;,r.d_s"t"figi1{f §

spute. Hence, the complaint can be
decided on ebasigﬁgﬁﬂfgsﬂ_‘rﬁ%&ﬁ Mﬁﬁﬁ ents.

Copies of all the relevant do"': \

==

¥
i N

&' S N
| -d
e

e “respondent regarding

e o

5

| -~ i T~ |
The prelim naryq ‘objections r%iseA
} | |

jurisdiction of the authority to ei;teé;aiﬁﬂﬁ,y@sent complaint stands

WS ' A
rejected. The authuﬂ}}tﬁgb‘qefﬁ? gﬂg@u% rritorial as well as subject

|

“'ER
matter jurisdiction tq_adi_ﬁ:ﬁ‘é’a e present complaint for the reasons

given below u "jh N ﬁ;: R*A
o vty | SRAM

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

H—

Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present

case, the project in question is situated within the planning area of
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Gurugram District, therefore this authority has co

jurisdiction to deal with the present complaint.
E.Il Subject-matter jurisdiction

The authority has complete jurisdiction to decit

regarding non-compliance of obligations by the

mplete territorial

le the complaint

promoter as per

provisions of section 11[4)[@_}_ _lei__{_p_e Act leaving aside compensation

complainants at a later st

; ..i
Findings on the ny{é;u)n ;

F.I Objectionre Iﬁg entitlement of DPGe‘n gt'eun

being inves r.

t the 4bmpla1nants are

if pursued by the

d of complainants

the investors and

not consumers, th

Act. The respendenf\ﬁ,u:&iqr ggﬁr[xmed/tﬁat the

a#e qé;t gaég‘[ég to the protection of the

Fumplamants are

uﬂlthe apartment for their

investors who njelﬁ tgt_ien
own personal u efore, the'c l‘?ﬁnanfs erlnnt “allottee” or

home buyer undei tﬁeiA}’u h‘ﬁ_t'hir.;ﬁestets_*and__thus the present complaint

is not maintainable at their behest.

The authority observed that the Act is enacted to pro
consumers of the real estate sector. It is setf
interpretation that preamble is an introduction of a

main aims & objects of enacting a statute but at the sa

tect the interest of
tled principle of
statute and states

me time preamble
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cannot be used to defeat the enacting provisions of the Act.

Furthermore

it is pertinent to note that under section 31 of the Act, any

aggrieved person can file a complaint against the promoter if the

promoter contravenes or violates any provisions of the Act or rules or

regulations made thereunder. Upon careful perusal of all the terms and

conditions ofithe buyer’s agreement, it is revealed that the complainants

are allottees /buyers and thE-}T
to the promater towards pu
promoter. At

term 'allottee’

-..'_ JL;

tt;l total price of Rs. 1,04,15,482/-

unden* ﬂfue Aci‘ pﬁ:aus‘;:ri'é i

reference: {*} "lr\
: | |
"2(d) "uHa*tee" } aﬁ! p Ji eans the person to
wham é?{ e m In se may be, has been
allotted, éther' mha.*d) or otherwise
transferred udes the person who

oth

apa menbﬂ#bu:fdgng, a,-,s-cae

In view of above- mennnned d

sub'yequent{p‘ugq%?ﬂm gaidpﬂjbﬁef t through sale, transfer or

rwise but does not. Include~a person to whom such plot,

Rﬁen on rent;”
n of "allottee"” as well as all the

!', - i '

terms and nndfnuns ﬂf tha bCy;erl;? éeMt executed between

respondent and complainants, it is crystal clear that the complainants

are allottee(s) as the subject unit was allotted to them by the promoter.

The concept

of investor is not defined or referred in the Act. As per the

definition given under section 2 of the Act, there will be "promoter” and

“allottee” ant

d there cannot be a party having a status of "investor”. The
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15.

Maharashtra Real Estate Appellate Tribunal in| its order dated

29.01.2019 in appeal no. 0006000000010557 ntljd as M/s Srushti
Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr.,
has also held that the concept of investor is not defined or referred in
the Act. Thus, the contention of promoter that the allottee being an
investor is not entitled to protection of this Act stands rejected.

) f 1,9

'-nf time taken by the competent

p‘,llcatiun and issuance of occupation
T

F.Il Objection regarding excl
authority in prucesslng ‘
certificate.

As far as cuntennon ‘?ﬂﬁ;i%&w‘th respect Tn the exclusion of
time taken by the cnmpatent thﬂrity*m processmg e application and
issuance of occu H’o certifi

z .:-'
that the respundkﬁyga?p ed Tfnrigﬁ}ﬂt Q’f ucaupahun certificate on

\ ¥

21.03.2018 and ther: memu no.Z 845,!5[) BS)/2018/29753
ﬁrj\ j "P{

dated 17.10.2018, th nc&pgn%emﬁc,at& has beTen granted by the

competent autho 1 g‘qaw The aTthnrity cannot be
a silent spectaturﬁagn Gfé‘ﬁcysﬁn the application submitted by the

promoter for iss(iin/cqui qé@uga;ncy. certificate. It is evident from the
i \_ e 'l_l_.‘.- \ /J \

te Isgnnce tf,', e authority observed

occupation certificate dated 17.10.2018 that an incomplete application
for grant of OC was applied on 21.03.2018 as fire NOC from the
competent authority was granted only on 18.09.2018 which is
subsequent to the filing of application for occupation certificate. Also,

the Chief Engineer-I, HUDA, Panchkula has submitted his requisite
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16.

report in respect of the said project on 12.09.2018. The District Town
Planner, Gurugram and Senior Town Planner, Gurugram has submitted
requisite report about this project on 24.09.2018 and 27.09.2018
respectively. As such, the application submitted on 21.03.2018 was
incomplete and an incomplete application is no application in the eyes

of law.

The applicati icy certificate shall be moved in

the prescrib by the documents mentioned in

sub-code 4.10.1 of the Haryah%:gq‘ilq&gﬁ}de 2017. As per sub-code

‘J"H.L_-

4,104 of th sald ﬁuﬂe a

icannn for grant of
%v hall communicate in

ﬁaf sal of such permission

‘I

occupation ¢ rhﬁcata‘ the cnmpeterf\auth
writing withi 601day!Qts decLsiu]n fﬁl‘g -Ln
for occupation of the-ﬁuilﬂmﬁ in kun‘n

n the present case, the

respondent has camplete:ijts&lpp '@gy
on 27.09.2019 and conseguently m::uthnnty has granted
occupation ertlﬁca%e aﬁ' hﬁ 01 re, in view of the

deficiency in the said apﬁli_caﬂan?daée‘&k,ii\ﬁfis.Zﬂlﬁ and aforesaid

r occupation certificate only

reasons, no delay in granting occupation certificate can be attributed to

the concerned statutory authority.
Findings on the relief sought by the complainants

G.I Delay possession charges and rate of interest on delay
payments by the complainants
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17. Relief sought by the complainants: The below-mentioned reliefs

sought by the complainants are being taken together

as the findings in

one relief will definitely affect the result of the other relief and these

reliefs are interconnected.

il

18. In the present cnm;ﬂamf the cnmﬁfamants intend to

The respondent be directed to handover the possession of the unit

to the complainants as per allotment along
LS

delayed possession @f-IB" %P« annum compo

possession to b

ent mr I"Eﬁﬁsatlé{t :;lnng

-ulu:ﬁx/ry with\- world
W s

-.I
||ri I

from date o
fittings/fixt rﬁ of u

property.

B}
1%/
The amount o

and the amount of

be ordered tﬁvﬁdﬁ%ﬁf }n@ues

cnmptamants

4 Wc@nhﬁ delayed
N\

,265/- shown as GST upon the same may

with penalty for
unded half yearly
ry year of delayed

Ivery day of delay

ith all facilities/

class residential

payment charges

shown against the

continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to gi
an apartment, plot, or building, —

ve possession of
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Provided that where an allottee does not intend to withdraw from

the

roject, he shall be paid, by the promoter, interest for every

month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

19. Clause 14(a) of the buyer's agreement dated 13.05.2013 provides time

period for handing over the possession and the same is reproduced

below:

“14. POSS

10N

(a) Tim ofhnnd!nguv@rmli

(Fo

con Irmm'ufthf 7
provisions of tl A‘%
for a!fr.‘es,q,tf ation eseribe
Co Fﬂﬂy ’%0 e £T N » ‘,-

)‘months from rhe cfa af start'0f construction; subject to

timely compliance of tﬂ&prﬂ 5
The Allottee agrees aqd u deﬂf

sof thé Agréement by the Allottee.
tands thatithe Company shall be

entitled to ag@;epengd of 3 2] mi after the expiry of the
said period qf an-:ﬁs fi a ' G btaining the completion
cer?ﬁmte un e% in.respect of the Unit and/or the
Project.

4
20. Atthe outset,itis relevant tg&lﬁfﬁ&tgu e preset possession clause

of the agreement ﬁe:{ R ﬁ subjected to all kinds
|
of terms and conditions of this agreement, and the complainants not

being in defa

ult under any ﬁi‘éﬁsgoﬁg DMMMEM and compliance

with all provisions, formalities and documentation as prescribed by the

promoter. The drafting of this clause and incorporation of such

conditions are not only vague ard uncertain but so heavily loaded in

favour of the

promoter and against the allottee that even a single default

by the allottee in fulfilling formalities and documentations etc. as
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prescribed by the promoter may make the possession
for the purpose of allottee and the commitment time p
over possession loses its meaning. The incorporation
the buyer’s agreement by the promoter is just to e

towards timely delivery of subject unit and to depriy

clause irrelevant
eriod for handing
of such clause in
vade the liability

re the allottees of

their right accruing after dela}f in pussessiun This is just to comment as

Admissibility of g ﬁcf peri Bﬂ %@‘ pmmat,er has

over the possess o 1 of the saﬁ;i unit 1th’hin 42 mclnth

start of constructi d: 1t ||s |fu er p‘;o‘}ldjad in
.\"

promoter shall be € ‘ t’ace?ginﬂ‘nfé mont

and drafted such

ee is left with no

proposed to hand
s from the date of
agreement that

hs after expiry of

the said period of 42 n ﬂ\ﬁj ﬁq@ppl}_{mg and obtaining completion

certificate/occup H ﬁgi t uf said
start of construc 11 as per state‘rnent

unit. The date of

of account dated

10.07.2019. The'\g-pi@ bgtﬁhﬁhs expired on 11.05.2017. As a

matter of fact, the promoter has not applied to the co

for obtaining completion certificate/ occupation cer

cerned authority

ificate within the

time limit (42 months) prescribed by the promoter in the buyer's

T

agreement. The promoter has moved the app[icaticT'u for issuance of

occupation certificate only on 21.03.2018 when the period of 42 months
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22.

23.

has already expired. As per the settled law one cannot be allowed to

take advantage of his own wrong. Accordingly, the benefit of grace
period of 3 months cannot be allowed to the promoter at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the
rate of 18% p.a. however, prowso to section 18 provides that where an

allottee does not intend to wit ﬂfg\’%ﬁ'ﬂ!ﬂ the project, he shall be paid,

l._.; -

by the promoter, interest for'e

of possession, at such nate %frgﬁy I:fe@rgscnbed and it has been
prescribed under rule 15 of the i'ulas*'R"Ia fi— as been reproduced as

under: f - f ]

Rule 15. bb&mt&ufﬁn st-, Prg

and sub nd subﬁe on"
(1) Fcr the p ng af pm to secti section 18; and sub-

sections (4}_4 an a@g%gg “interest at the rate
prescribed” shal b aﬂﬁeo "India highest marginal cost

M

of lending rate +29,;

Provided rhnt in cﬂsE tﬁé’" S'ﬁ;;e Bank of India marginal cost of
lending | reg M 1" shd ‘ be replaced by such
benchmark lendi rat he'State“Bank of India may fix

from nme to time fﬂr i’Fndmg m fbe general public.
The legislature in itswisdom in the subordinaté legislation under rule

15 of the rules has determined the prescribed rate of interest. The rate
of interest sq determined by the legislature, is reasonable and if the said

rule is followed to award the interest, it will ensure uniform practice in

all the cases.
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24. Taking the case from another angle, the complainants-allottees were
entitled to the delayed possession charges/interest only at the rate of
Rs.7.50/- per sq. ft. per month of the super area as per clause 16 of the
buyer’s agreement for the period of such delay; whereas, as per clause
13 of the buyer's agreement, the promoter was entitled to interest @

24% per annum at the time uf every succeeding instalments for the

delayed payments. The fungtlp 1S 0 f_tl1e authority arT to safeguard the

N
interest of the aggrieved person;. uﬁy be the alluttej or the promoter.

The rights of the parties.are tg,ge alancedﬂnd must be equitable, The
?"ﬁ ra'\ 2 1 A
promoter cannot q? we mtﬂt&mdua a%vgnta of his dominant

ploi the/;' dsafme,hﬂ EhZEr This authority is

position and to

| <t
duty bound to nj;ov cot si&eratmn the Jegislative intent ie., to
I H ¥ A

@ﬁﬂ

protect the intere ﬁ&tﬁ 0 umer;/aﬂptte&s in thelreal estate sector.
N

%

The clauses of the buy s’ﬁga&eﬁﬁnt ghteréﬂ into b een the parties
are one-sided, unfair an urgq%is ahle with respect to the grant of
interest for delayhémnﬂ Erﬂ ar&variuhs other clauses in the
buyer's agreeme@lﬂ}ql’% %‘i\:i s’&gepi\tirg pﬂ'weqs to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the terms and
conditions of the buyer’s agreement are ex-facie onersided, unfair and
unreasonable, and the same shall constitute the unfair trade practice on

the part of the promoter. These types of discriminatory terms and

conditions of the buyer's agreement will not be final and binding.

Page 23 of 32




HARERA

- GURUGRAM Complaint No. 2335 of 2019

7 8

26.

27.

28,

Consequently, as per website of the State Bank of India ie.,

the marginal cost of lending rate (in short, MCLR) as
on date ie, 12.10.2021 is 7.30%. Accordingly, the prescribed rate of
interest will be MCLR +2% i.e., 9.30%.

Rate of interest to be paid by the complainants in case of delay in

making payments- The definition of term ‘interest’ as defined under
ey LN

section 2(za) of the Act providesithat the rate of interest chargeable
S

ol indlt

from the allottee by the pro

: '] if 1-:

the rate of interest whgéh’thhﬁpﬁ?m‘:ﬁh%ag liable to pay the allottee,

Ay | e S A
in case of default. The relevant section is re

= = S

n.case of default, shall be equal to

?ﬁ, ced below:

Byt

“(za) "int rest'frﬁéa '{s the rates.of iﬂ'ga‘ﬁpay

allottee, as thecase may be. | || || |

Explanation. —For. q.pﬂ@-pasraf hiﬁh’a e— 4

(i) the rate of interest chargeabl  from helallgttee by the promoter,
in|case ﬁf‘ﬁ{e{a_t_.jfr.;_;vhaﬂ b .[f.-q al to.the'rate of interest which the
p matershgﬁféfabm 2 allottee, in case of default;

(ii}  the interest Hﬁ&'@i&ﬁ? omoterto the allottee shall be from

the date the promoter.received.the

the date. th_g amount rt,thereof and interest thereon is
re nde@agy t@tﬁp aple by theallottee to the promoter
shall be?ﬁ'aﬁ: the da e allottee defaults in payment to the
p mnt?'_r till the date F‘t is Faid;"r.j \
Therefore, interest on the delay pait"ﬁlte’n:p frém'/|1‘.-l1e complainants shall

E the promoter or the
=

e B B -

be charged at the prescribed rate ‘ie, 9.30% by the
respondent/promoter which is the same as is being granted to the

complainants in case of delay possession charges.

On consideration of the documents available on record and submissions

made by both the parties and based on the findings of the authority
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regarding contravention as per provisions of rule 2¢
is satisfied that the respondent is in contraventi
11(4)(a) of the Act by not handing over possession |
per the agreement. By virtue of clause 14(a) of the t

executed between the parties on 13.05.2013, possess

unit was to be delivered within a periud of 42 month

ce peﬁdd_isafnncqned the s
for the reasons abm;etr'rher fore, thg dué dat
OSF{} 7. Uccubatlbn C

an 1? m zmﬁ and the

aﬂd
subject unit was ﬂfE&dJﬁ ;L;_e iéﬁlamants on 31.]

BATELL

tt of the :eapander
; o
possession of theg\ljy keic_i Eg

-~
Eﬁtu

possession come

received by the

the same have be
view that there i
it Eailli cnmplaii:anﬁs as
conditions of the buyer's agreement dated 13.(
between the parties. It is the failure on part of the pri
obligations and responsibilities as per the buyer’s

13.05.2013 to hand over the possession within the st

3(2), the authority
on of the section
oy the due date as
yuyer's agreement
sion of the booked
s from the date of
for applying and
tificate in respect

was started on
ame is disallowed
e of handing over
ertificate has been
possession of the
10.2018. Copies of
 of the considered
it to offer physical
per the terms and
)5.2013 executed
omoter to fulfil its
agreement dated

ipulated period.
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Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the ucﬁupatiun certificate was
granted by the competent authority on 17.10.2018. The respondent
offered the possession of the unit in question to the complainants only

on 31.10.2018, so it can be said that the complainants came to know

¢ J&iﬂy upon the date of offer of

possession. Therefore, in thet’! Wr:ﬂ justice, they should be
given 2 months’ ttme”frdth t{;@é&%ﬂfn er of possession. These 2

months' of re asnnahlgume isubein igive

in mind that FVETH:E; mnma,tmn of possession p actically they have to

arrange a lot of aglstir:sﬂand réqul!slta ‘

limited to mspectian a?‘the cémé?etéﬁy _
? ;

e of taking possession is in

|l "\

to that the unit being haflde‘d @v&t‘é“

o

habitable conditign. It is fu_h her ¢ arii t the delay possession
charges shall be paya%lé ﬁ%n‘&#e session i.e, 11.05.2017

till the exp u;f 2 !m'?#tﬁ %‘6&@ /&{M offer of possession

(31.10.2018 whlch comes out to be 31.12.2018. Furthermore, the
complainants are directed to take possession of the unit in question

within 2 months from the date of this order.

Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the respondent
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is established. As such the complainants are entitled to delayed

possession at prescribed rate of interest @ 9.30% p.a.

till 31.12.2018 as per provisions of section 18(1) of

rule 15 of the rules.

G.I1 Total consideration of the unit

w.ef. 11.05.2017

the Act read with

Relief sought by the cnmplainants: The respondent may be directed

to transfer the allotted gqigl | the complainan

er djusnng the tot

. U
the complainants an inter s’t n e me.
}ﬁd sr»gg@ tb sa

consideration of Rs.1.13 cro

ts for total sale

al amount paid by

The complainan E} mlttﬁq th'a‘f the\respnndnant has charged

Rs.1,45,00,591/- the c{':mp}amaﬁts and nbw t

f-ﬁallafmns fieratmn of Rs 1.,13 Cra

C\l
ndent h ted the inn
&ew:ﬁ eg,l: an ocen

selling the unit

shows that the res

the respondent is
yres which clearly

t purchasers from

the very beginning. On thé Eﬁjer{hgu&*;he respondent denied that the

respondent is

i ) ART
consideration of ng su

the project for total sale

itted %hat dssummg, without

in any manner admittlpg ‘ény truth in the allegations made by the

complainants, it is respectfully submitted that the sale consideration for

other apartments in the project is of no consequer
irrelevant insofar as the contractual obligations of

under the buyer’s agreement dated 13.05.2013 are c¢

nce and is wholly
the complainants

ncerned.
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33. The authority observed that the unit in question was allotted to the
complainants vide allotment letter dated 28.02.2013 and as per
“Schedule of Tayment" annexed with the allotment letter, the total sale
consideration of the said unit was computed as Rs.1,40,82,694.60/-.
Thereafter, the complainants and the respondent has executed a
buyer’s agreement on 13.05.2013 and as per "Schedule of Payment”

R
annexed with the buyer’s agreé

f":
said unit was computed as'F

l;:,;!\:he total sale consideration of the

statement o accuunt dﬂtEd J .

N
provides, no canlbe@ cﬂnstmev twat
\ 7 \

re-written after cnmmg ‘into force of th

of the Act, rules and- agreement']%;g;%'

g

harmoniousl l-lugverer, n{theﬁfp ided for dealing with certain
specific prov smnﬂfsituaﬁbn @a_s lar manner, then that

situation will be {dealt with'in I@cny?aﬁg@wﬁt&n&he Act and the rules

be read and interpreted

after the date of coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements made
between the buyers and sellers. The said contention has been upheld in
the landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs.
UOI and others. (W.P 2737 of 2017) which provides as under:
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“119. Under the provisions of Section 18, the delay in handing over the

34.

35.

36.

122.

possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promaoter.....
We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions- q{ RERA cannot be challenged. The

Parliament is rampgge EL ﬂnuugh to legislat
retrospective or retm 5;-_ ;i‘" A'law can be even

!argerpubhcmtere -We ot
RERA has been _ in the ’Iﬂryergpubbcfnterest

law having
ram en' to aﬂ’er:t

study and ade atthe highest level by the Standing
Committee ' 'Tec .Esmmigbe,e wh!tgh submitted its detailed
reports.” g st ‘q. < l

The agreements aF& acro _;wr:t sﬂﬁe ~and “EKGE]JI for the provisions

a
which have bee iﬂr Efﬁﬁﬁd :
consideration w1 . 3& \

complainants are b e Wmenf as per

S

-

Payment” annex i{ ﬁ xg agt&ement.
G.IlI Adjustmentof jd»— - '-m- IL

Relief sought meﬁﬁalﬁmh : The amount

}: hct-itseif Jljerefnre, the total sale

the }:d}\r.ers agreement and the

the “Schedule of

of Rs.10,00,582/-

may also be adjusted in the total sale consideration and the excess

amount found to be due may be ordered to be

complainants.

With respect to the aforesaid relief, the complainan

refunded to the

ts submitted that

initially they booked another apartment in another project of the
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respondent known as Gurgaon Greens and a total sum of Rs.39,30,922/-

were paid a

ainst the said property, however, the complainants lured

with the proposals of the respondent to book a property in the present

project ‘Imp

rial Gardens’ changed their flat from the previous project

and a sum of Rs.10,36,816/- was deducted by the respondent while

transferring

allotment of

complainants were lured ..-.'

allotment from the prevlnus prg}ggﬁ}nﬁ@

of the camplamah&‘\’{as liab& tt’!pl e’*cagéél d b

complainant
the present g
made by the
complainants,
balance ama
denied that

respondent v

The authorit

contradicton

the balance amount of Rs.29,00,106/- against the
~dia
present flat. On th { 4ft: rlland respondent denied that the

e allotment in favour

S

the respondent. The
req&e\staﬁ tl{: M ansfer their allotment to
roject. Aénadrdjng ly, th egequ?.n ent acceded to the request
com lainan%s an tr HS{E payment made by the

ﬂi ﬁey and adjusted the

r daduetl
unt against thle : ?‘_P%rtﬁ‘??qs ITR%QPUH- The respondent
the deduction/ forfeiture of Rs.10,36,816/- by the

vas illegal and impermissible.

y is of the view that claims raised by both the parties are

y and both have failed to place on record relevant
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documents to substantiate their claims. Therefore, the said issue cannot

be decided.
Directions of the authority

Hence, the authority hereby passes this order and iss

sues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the prumoteqas per the functio
authority under section 34(’?}" 15;'"‘"

il

iii.

The respondent is.d

ratei.e. 9 30%}

paid by th ﬁ) plamants frnfm due dqte o

ﬂq\ pay the interest
-,'_:l; ii,.{t‘._. s Y

for evi ?Qe,l}j;’h%nf de

i T T

. u-\rr..-

of this order as per rule-16(2) of the rules.

n entrusted to the

at the prescribed
lay on the amount

f possession i.e.

k\ﬂ}? ‘Eﬂmglaman;s withm 90 days from the date

" 3D
The cumplai!a%s AMI&!_‘}UM P%SESSMH of the subject

unit within {m_ﬂ%rttﬁqf%){nﬂf{_ i%qts}nrf El-l_is order.

The complainants are directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period. The rate of interest

chargeable from the complainants /allottees by

case of default shall be charged at the prescribed

the promoter, in

rate i.e., 9.30% by

the respondent/promoter which is the same rate of interest which
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the pro

i.e, the

moter shall be liable to pay to the allottee, in case of default

delay possession charges as per section 2(za) of the Act.

iv. The respondent shall not charge anything from the complainants

which is not the part of the buyer's agreement. The respondent

shall

compla

of the builder buyer's a 4-,;,:

Supreme Court in civil :

14.12.2

/2
39, Cnmp]aintslandsiidlspa‘sed ST et

40, File be cnnsignecttu'rﬁgistry |

not demand/claimi holding charges from the

inants/allottees at any point of time even after being part

R

fient as per law settled by Hon'ble

. 3864-3889/2020 decided on

V4 11_"- Y |
020. 58V gChie .
F O e
4 * f T'q‘ ey il

\-\4 |

N, *-\I ||

4 V) —
" e
(Samkl(umar] “~_ & (Vijay Kumar Goyal)
Member Member

Ha
Dated: 12.10.

=

Judgement u

tana{Real ‘Eft!ata Relz'IT}haI;b %ﬂy Gurugram

021

ploaded on 24.11.2021.
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