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2 GURUGRAM Complaint No. 1011 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 1011 of 2020
Firstdate of hearing:  03.04.2020
Date of decision - 12.10.2021
Veena Dang
(Through SPA Holder Mr. H.L. Dang)
R/o: H. No. 149, Sector-27,
Gurugram, Haryana, Complainant
135 LA
M/s Emaar MGF Land Ltd. &“EEJ 2
Office: Emaar Business Park, . %ﬁ*fﬁf'
M.G. Road, Sikanderpur C w “_," r H~.
Sector-28, Gurugram-12 VN Respondent
\ @\
CORAM: J/ > ‘/ \C \
Dr. K.K. Khandelwal e Chairman
Shri Samir Kumar |2 | | Member
Shri Vijay Kumar Guy?at“ __: | Member

APPEARANCE: 1‘5
Shri Satish Tanwar u‘i‘}%‘ L_) o’ ﬁ,ﬂ&acate fo:r the complainant
Shri J.K. Dang v (2" “Advocate for the respondent

t*""lu.,“

The present cmﬂ.imtt ha

ﬁ‘rédwo% ﬂ3§

|

020 ha"s tjeen filed by the

.
cnmpla:nant/allattee irlFutm CR.& under section 31I of the Real Estate

(Regulation and Development) Act, 2016 (in short,
rule 28 of the Haryana Real Estate (Regulation and D

2017 (in short, the Rules) for violation of section

wherein it is inter alia prescribed that the promoter sl

for all obligations, responsibilities and functions to t

the agreement for sale executed inter se them.

the Act) read with
evelopment) Rules,
11(4)(a) of the Act
1all be responsible

he allottee as per
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A. Project and unit related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the
possession, delay period, if any, have been detailed in the following

tabular form:

S.No. | Heads Information
1. Project name and Iucathpk‘_gfﬁ_??_ '#}:imperial Gardens”, Sector 102,
CERSR "*_ «Gurugram,
2. Project area | 12 acres
Nature of the proje{pt* \'.k t_ oup housing colony
4, DTCP | license ¢ d ._; '_!' * dated 10.10.2012 valid
status ;i \TAT tlh0910:2020

5. | Namepflicensee/ - [ Kamé % Projects Py, Ltd. and
‘ f [ o) I,H‘(J‘“\Efnaa AGF Land Ltd.
6. HRERA -.'-: ed/ nat r%istﬁretﬂ siste --"' in two phases

- AE 0f 2017 dated 15.09.2017
: & Va 1’:: fip to 31.12.2018 for
.‘5‘-}‘ | 49637 sq. mtrs. and extension
4 }PE RECV 2 anted vide no.3/2019 dated
: 02.08.2019 which is extended up

" 2019 dated 28.03.2019

U < U (,:7 e}%qﬂ]m 17.10.2018 for 4.57
y A Occupation certificate granted | 17.10.2019
on [Page 135 of reply]
8. Provisional allotment letter dated | 27.02.2013
[Page 21 of complaint]
9. Unit no. 1G-06-1104, 11* floor, tower/
building no. 6
[Page 33 of complaint]
10. | Unit measuring 2000 sq. ft.
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till 24.12.2019 i.e. daté*of.

Facts of the mm{% ] 2| \){ JA |

The complainant has made following submissions in t

2 GURUGRAM Complajnt No. 1011 of 2020
[Page 33 of complaint]
11. Date of execution of buyer’s | 28.05.2013
agreement [Page 30 of complaint]
12. Payment plan Construction linked payment plan
[Page 64 of complaint]
13. Total consideration as per | Rs.1,74,26,616/-
statement of account dated [Page 128 of reply]
16.04.2020
14, Total amount paid by the | Rs.1,67,56,500/-
complainant as per statement of [Page 129 of reply]
account dated 16.04.2020
15. Dat&nfstartufcﬂnstmr;p@'l er |-11.11.2013
statement of account bdated |
16.04.2020 E é}
16. | Due date of delivery of possession +11.05.2017
as per clause 1 & (said g * i
agreement i.e, v e Bl
date of stafa¥StFeolns "n:lﬁﬂi’é’f?ﬁm period is not allowed)
(11.11.2013) plis'grace. Eg%‘ A A
3 months | applymg P‘i’ 9 \‘L_L
obtaining réspeétok| 1 ) |
the unitan Ep
[Page 48 of caim nt ;
17. Date of offer.
the complai )
18. Delay in handing

possessionyr(24.10,201 24 : s
Ry HARLM“ :

That the respondent through its marketin
advertisement through various medium and

he complaint;

executives and

eans lured the

complainant and on the basis of representation and

advertisements showcased by the respondent booked an

apartment on 26.02.2013 admeasuring 200

sq. ft. in the
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Complaint No. 1011 of 2020

respondent’s project namely ‘Imperial Gardens’ by paying

Rs.10,00,000/-

provisio

as booking amount. The complainant was
hally allotted a unit no. 1G-06-1104 vide allotment letter

dated 27.02.2013 and was assured that the respondent is a reputed

builder
possessi
will also

of commn

and assured that till date, they have not delayed the
on of any of its project and the possession of this project
be delivered in time i.e. within 42+3 months from the date

ilencement of the. gfﬂpstrqctmn more specifically stated in

o=

clause-3

That the buyer’s agraen’féq
28.05.2013 Whgi‘%!ﬁ‘g;aﬂ .‘ .;..._ﬁ o

was fix
paid Rs
buyer’s

complet

possession WItfimambu

months

1 nfalletmentlatt

:__:a%t".’gﬂ 27.02.2013.
§ egia\:ed between the parties on
; eration of an apartment
d at R$1,63, 56060{ ‘and tl
16&@5@28{ That 4§ per the'c
agreemﬂnt the respnn ent h
e theqicnnﬂs'trut:tmn qf t byg
m;}t , with a grace period of 3
thereon Ft‘mﬁ:F tﬂg d}u:e nf commencement of the

the complainant had
usel4(a) of the said
eed and promise to

ment and deliver its

nor any document

cunstructinn,r but me b‘ﬂye\f" gi g:
provided by thefesmndenbt he complainant, nowhere discloses

the da

e uff_;nmmenqe;nﬁtjft:gﬁr t?l{‘gﬂhsjﬂ'uctinn including the

payment plan and payments receipts issued by the respondents.
That the respondent has failed to give possession by May 2017,
with the limit of 42 months from execution of agreement with 90

days grace period as per commitment of respondent.

That through various emails (09.07.2019, 20.08.2019, 07.10.2019,
etc.), the complainant requested respondent to handover

possession and pay interest/ compensation till date and the
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respondent has miserably failed to pay | delay possession
compensation as per the buyer’s agreement till date. The cause of
action accrued in favour of the complainant and against the
respondent on 26.02.2013 when the complainant had booked the
said apartment and it further arose when respondent

failed /neglected to deliver the said apartment. The cause of action

is continuing and is still subslsting on day-to-day basis.

_":%@%‘W‘]ng reliefs:
:f""

i. Direct the respgpd‘?pgt tqr"hahdmf#r ‘the possession of the unit

.g':? ﬂ%ﬂ@ S afﬁ b!’dfﬂ ct,

L e
dent to pa d,f.-lay Qqsséssmn charges to the

complainan ﬁl to dﬁa%r in ha'ndfng mrer possession of the said
fi:éh E.Itdt‘& an p,éna te lite compounding
interest @ 18 ﬁgr nt m fru_ té of payment till its final
payment. - \:‘ rF h{:i

iii. Any other rH E rg;‘th%this hon'ble authority
may deem fi the and circumstances
of the preser{tw";l{fq (=

5. On the date of hearing, the authority explained to the

ii. Direct the r

apartment a

respondent/promoter about the contravention as alleged to have been
committed in relation to section 11(4)(a) of the Act to plead guilty or
not to plead guilty.

D. Reply filed by the respondent

6. The respondent had contested the complaint on the following grounds:
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g

il

iii.

The complainant has filed the present complaint seeking
compensation and interest for alleged delay in delivering
possession of the unit booked by the complainant. It is respectfully

submitted that complaints pertaining to interest, compensation,

etc. are to be decided by the adjudicating officer under section 71
of the Act read with rule 29 of the rules and not by this hon'ble
authority. Furthermore, the registration of the project under the
Actwas valid up to 31.12.2019;Since, the occupation certificate has
been issued in respect nf th‘&‘éntj_re project, the registration of the
project has not been qxt

not applicable to’ thé"Q o &G&

s, the provisions of the Act are

ger and consequently this

hon'ble authority does n;it'ha\;ggthe l}ﬁk 1ctinn to hear or decide
the present inmalaint

That th pro;nsidps of the A{'}t are n fective in nature. The
provisians of r.he ﬁ.ct cannﬁt ﬁn dify the terms of an

agreement dulye\xe;ute:L prior to Sﬁargy{ntu effect of the Act. Itis
further submitted ,hhat mer‘e:f; hﬁca se the Act applies to ongoing

projects which are registéred W‘Ithm:a rity, the Act cannot be
said to be opet"atinga‘refr-é’ﬁpﬁcﬂ }?ﬁﬁprwismns of the Act
relied pum__b}e;.tha mmglﬂtny&%ﬁn&thﬁe called in to aid in
derogation and ignorance of the provisions of the buyer's
agreement. The interest is compensatory in nature and cannot be
granted in derogation and ignorance of the provisions of the

buyer's/agreement.

That vide provisional allotment letter dated 27.02.2013, the
cumpla{nant was provisionally allotted apartment no. 1G-06-1104,

located| on the 11™ floor in tower/building no. 6, having
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iv,

approximate super area of 2000 sq. ft. The complainant had opted
for a payment plan which was partially construction linked.

Thereafter, the buyer’s agreement was executed inter se parties on

28.05.2013. Right from the very beginning, the complainant had
been extremely irregular with regard to payment. Consequently,
the respondent had to issue notices and reminders calling upon the
complainant to pay the amounts as per the payment plan. The
statement of account datediﬁ 04,2020 reflects the payments made

by the complainant and;acérﬂ' -deiayed payment interest.
B wj‘i* b
That as per the terms fnﬁf ‘f:oﬁditiuns of the buyer's agreement

an
dated 28.05.2

obligation to

.'-'.-‘

_L?@l’ﬁ“lilamahg is under a contractual
kf ﬁméj :Tpaynfent of 311 am-n nts payable under
the buyer's agr ment, on or before thre due dates of payment
}1 n;;pnr?len; is entltiefl to 'Ie delayed payment
charges in ac I’délgcé '1; glaqse 1. 2{:} read with clauses 12 and
13 of the buyeﬁs\ﬁ‘g‘ nt. The“'{ am‘plamant ad been habitual

defaulter since the m\psming

That in the r!ezﬁwh’fle i: rei.unﬁent gn‘t the project registered
under the provisions u t'ﬁe certtﬁcate of registration

bearing no.' 2UBiuf 3{}1?: was granted. The project had been

registered initially till 31.12.2018. However, due to unavoidable
circumstances, the respondent was cnnstrained‘to seek extension
of registration and thereafter, the validity of | registration was
extended up till 31.12.2019. The project has been duly completed
and the occupation certificate has been receivej in respect of the
entire project. Hence, the project is no longer re&lstered under the
Act.
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vi.

vii,

That in so far as tower in which the apartment in question is

situated iis concerned, the respondent completed construction of

the same within the extended period of registration and applied for
the occupation certificate in respect thereon on 11.02.2019. The
occupation certificate was issued by the competent authority on
17.10.2019. Upon receipt of the occupation certificate, the
respundLnt offered possession of the apartment in question to the
complainant vide letter dﬁfﬁd 24.10.2019. The complainant was

A

Ge amount outstanding as per the

called upon to remit l?a
attached statement and:ﬁ & i mgiete the necessary formalities
and do mentatid:pff}tfigsﬁ: respondent to hand over
possession of the e;partmag;t tdj:he com ﬁ]a ant. Although being in
default of thf-.l buyer s agreem;ntqnd e uently not entitled to
any co peilsan}:n in ;errfﬁ n:f] e 16(c) of the buyer's

agreement, nevertheless, the respdng l:lfh

compensation a{l}ﬂuﬁhng td}P;W

\.q

terms of clause 16(d)’ nﬁ_ftha;b}i}tél’ s-dgreement, no compensation
is payable for the tlgge taken;by.,s ompetent authorities
or due to delay m'up ‘@ﬁt%%t&ccupamn certificate.
However, the cumplaipant ﬂl?jl}ét "m}’ne forward to take

possession of the apartment and also failed to remit the balance

s proceeded to credit

3/- to the complainant. In

paymenit due and payable by the complainant, despite reminders

for possession.

That the construction of the tower in which the apartment in
question is situated was commenced on 11.11.2013. The period of
42 months plus 3 months grace period expires on 11.08.2017.

However, on account of delay and defaults by the complainant, the
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viil.

due date for delivery of possession stands extended in accordance
with clause 14(b)(iv) of the buyer's agreement, till payment of all
outstanding amounts to the satisfaction the respondent.
Furthermore, the respondent had completed construction of the
apartment/tower by February 2019 and had plied for issuance
of the occupation certificate on 11.02.2019. The occupation
certificate was issued by the competent authority on 17.10. 2019.1t
is respectfully submltted [ilét‘gfter submission of the application

for issuance of the nccu‘lxa@ C

ficate, the respondent cannot be

held liable in any m; ﬁﬁ'ﬂﬁle time taken by the competent
authority to pr apglmangq and issue the occupation
certificate. 'rr,/ safd@gﬁnﬁ taken ‘Ey the competent authority

in issuing tFé,‘o cupatmn cgmﬁcate as u}ell as time taken by
guvernmen tm-y fhuthurines in -according approvals,
permissions E, };gcessa‘ﬂty haige l? hé ﬂxc! ded while computing

the time period ab h,ry of p_’_g;segjn__n:
¥ _""m' ;‘\ "' f

That the respondent - Ras" ‘*been prevented from timely
implementa f rl%e bjeq by g‘éasnns beyond its power and

g udrnitt that—--the respnnde |l: had appointed
contractor Ldaﬂac‘}é Irl’fraprufe,cfs Ltcl. nll 17.09.2013 for

construction and |mp[ementatmn of the project in question.

control.

However, the said contractor was not able to meet the agreed
timeline for construction of the project. The said contractor failed
to deploy adequate manpower, shortage of material etc. Therefore,
no fault or lapse can be attributed to the respondent of the facts

and circumstances of the case.
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ix. That several allottees have defaulted in timely remittance of
paymen‘t], of instalments which was an essential, crucial and an
indispensable requirement for conceptualisation and development
of the project in question. Furthermore, when the proposed
allottees default in their payments as per schedule agreed upon,
the failure has a cascading effect on the operations and the cost for
proper execution of the project increases exponentially whereas
enormous business losses befall upon the respondent. The
respondent, despite déf?{iﬁ;\ ‘gfm@éral allottees, has diligently and
earnestly pursued the develo)

| nt of the project in question and
AL

has constructed: ‘;he rgrnﬂ(;a%;iq‘u
pusmbla.Thusj LETis ﬁmst,;mspeﬁful

complaint dﬂe’f‘ves to he dlsm,lESEd at th

ion as expeditiously as
itted that the present
ry threshold.

7. Copies of all the qejevkant dncumeptshafé b it filed and placed on the

t’.ﬂ

record. Thei authgntﬁty is not in di p e, the complaint can be

So | <
decided on the basis E:t‘.’tltésg”tfndligp[u ,@ﬁmments.
..,--""

E. Jurisdiction of the auth rity -

8. The preliminary" ugﬂetn&mjiij* Ik{tﬂespundent regarding
jurisdiction of thé‘agtﬁqj*i_rg ép}{;%t%n/é}gMent complaint stands

rejected. The authority observed that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the reasons

given below
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10.

i & B

E.l Territorial Jurisdiction

As per notification no. 1/92/2017-1TCP dated 14,12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gu rugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present
case, the project in question is situated within the planning area of
Gurugram District, therefarg;phi?,-authuriw has complete territorial

jurisdiction to deal with the Er%ﬁf‘%bmplaint.

SRR
il LT
E.Il Subject-matter L}}ﬂﬁﬂiﬂﬂﬁ{ :Iﬂn A .\
A 8

The authority hqﬁ.ﬁhﬁplemitmsuictiun tg decide the complaint
. ._‘:- A :
regarding non-compliance of obligations by, the | promoter as per
2l CIN I k1=
provisions of se‘%@l 1(4) (JS of the A&tt“lefavi"qﬁ aside compensation
which is to be de%;\ngbu the ai‘:liu,’{!icﬁtfﬁgf'ﬁﬂiicer if pursued by the
‘S\'.. i | |_.__#r-“ -
N\ - |

A
- |

complainant at a later SL@E}_‘; F\ "

Findings on the q,hjgctipfu ed by the respandLnt
rﬂldi(i NEIVA
F.I Objection regard ng___jurisdi_'?ﬂuﬁ of authority w.r.t. buyer’s

agreement executed prior to coming into force of the Act and
provisions of the Act are not retrospective in nature

The respondent raised an objection that the provisipns of the Act are
notretrospective in nature and the provisions of the Act cannot undo or
modify the terms of an agreement duly executed prior to coming into
force of the Act. The authority is of the view that the Act nowhere
provides, nor can be so construed, that all previous agreements will be
re-written after coming into force of the Act. Therefore, the provisions
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of the Act,
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rules and agreement have to be read and interpreted

harmoniously. However, if the Act has provided for dealing with certain

specific provisions/situation in a specific/particular manner, then that

situation will be dealt with in accordance with the Act and the rules

after the date

provisions o

of coming into force of the Act and the rules. Numerous

fithe Act save the provisions of the agreements entered into

between the buyers and sellers prior to coming into force of the Act. The

said content

Neelkamal

jon has been ‘u %aﬁ;lr”ln the landmark judgment of

Realtors Subu’r n‘;lE td, Vs. UOI and others. (W.P

2737 of 201 )whlr:h pfﬂwﬂ'bs aﬁﬁ'ﬁd@n "{—y\

"119. Under .l:.'re prayesmns af S'ecﬂag 8, the
possession would be Eauﬂ.':f'd dm th
agr me j%: sale entﬂ‘e gnt& by th

pri
the

/’

&n handing over the
mentioned in the

romater and the allottee
provisions of RERA,
e

ate of completion of

:rﬂﬂan un r RE
mma ar iven a. facl ity ;u

project an deﬂ‘drq the sa n'e 4. The RERA does not
con mp!ate rel !t g af,g ;ngcf the flat purchaser and

the
122. We

romoter..... G H )
ave already d:m:ssed ,t,above smten' provisions of the RERA

arejnot r

ective e extent be having
a rqtrmcg r ,f, : ﬁ ﬁrzan that ground the
validity of the. prav:s _RE e challenged. The
Parfiament-.is cu;npete e{rciug[l jslate law having
retrospectiveor rérmpm ffsc; ven framed to affect

subsisting /" existing r:‘ﬂnrracmhl rights be

een the parties in the

larger public interest. We do not have any doubt in our mind that the

RE

has been framed in the larger public interest after a thorough

study and discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports.”

12. The agree
which have |

builder-buys¢

nts are sacrosanct save and except for the provisions
veen abrogated by the Act itself. Further, it is noted that the

sr agreements have been executed in the manner that there
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13.

is no scope left to the allottee to negotiate any of the clauses contained
therein. Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms and
conditions of the buyer’s agreement subject to the condition that the
same are in accordance with the plans/permissions approved by the
respective departments/competent authorities and are not in

contravention of the Act and are not unreasonable or exorbitant in

,_{.1_:.::. = -",, :' -
nature. - i M
§$‘é':?
FIl Objection rega ? me taken by the competent
authority in pro;ﬂu un and issuance of occupation

certificate “ B _;’. ve
As far as contenzﬁ‘b the respm_ﬁent with res u the exclusion of

time taken by th e etenllffay'.:thoriéy inproﬁ:ess gt e application and

issuance of occup % e 1ﬁ at is Eum:}r;:ned ,thea thority observed

.

O/
that the respondent: d for rant uf nccupa ion certificate on
,ﬂ liorg

11.02.2019  and h&reaﬁ'éf' '?ide me P-
845/AD(RA) /2 ﬂli/%ﬁdﬁlﬁ lﬂi %9 lyﬁ m:c pation certificate
has been granted by, Te r:r pe;enttauthqnt)?under L\Pe prevailing law.
The authority cann‘gt be a Lﬂen‘t_gpectémr to the eﬁclency in the
application submitted by the promoter for issua e of occupancy

17.10.2019 that an incomplete application for grant

certificate. It is evident from the occupation certificate dated
f OC was applied

on 11.02.2019 as fire NOC from the competent auth rity was granted

only on 30.05.2019 which is subsequent to the fi f‘lmg f application for
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occupation certificate. Also, the Chief Engineer-I, HSVP, Panchkula has

submitted his requisite report in respect of the said project on

25.07.2019. The District Town Planner, Gurugram and Senior Town

Planner, Gurugram has submitted requisite report about this project on

06.09.2019 and 07.09.2019 respectively. As such, the application

submitted

n 11.02.2019 was incomplete and an incomplete

application is no applicatjun in _tﬁe‘gqgg_s of law.

the prescribe

sub-code 4.10.1 of. the Harf@na Buil "n 1
4.10.4 of the sz‘d “Code, after receipt

! ,2017. As per sub-code

';g lication for grant of

occupation certi cate the 0. \l; t th ity shall communicate in

writing with
for occupation of the: llﬁﬁd,mgenmlﬁa

n60 &ays 'tts dEC‘fSlDH’l - @ sal of such permission

Sl
ny . In the present case, the
respondent has completed i 1f§*ap§Fea n for occupation certificate only

on 07.09.20
occupation

deficiency in

reasons, no ¢

the concernt

T rgcﬁns%ﬂ %E‘ c&rﬂauthurit}r has granted

certllﬂtate on 17, 0'2013, /&1 efore, in view of the
the said apphcatmn dated 11. 02 2019 and aforesaid

{elay in granting occupation certificate can be attributed to

od statutory authority.
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G. Findings of the authority

G.I Delay possession charges

15. Relief sought by the complainant: The below-mentioned reliefs

sought by the complainant are being taken together as the findings in

one relief will definitely affect the result of the other relief and these

reliefs are interconnected.

i. Direct the respondent;tc

bearing no. 1G-06-1104 |
ii. Direct the res q_gﬁnt
cnmplainant ;{Tjemﬁﬁfﬁhding“nﬁgﬁpusse

'_,‘pver the possession of the unit

1 charges to the

ssion of the said

apartment 2 >/ w:t}; ﬁ.:ture and pendente lite compounding

ol

interest @ 1?- r ann m;fram the gla{e df pay
I i -‘..‘_‘:h j
payment h | VL

'g" "-"""-h_

ment till its final

16. In the present cnmpla-ﬁ‘me‘épmplaman‘f intends to continue with the

project and is seij.l? W ﬁE?@$@f§%35 pr

proviso to section {lﬂ_[l] ofthe Act.. S&r:. 18[1] pruwsa

\7JIX U\E @t
"Section 18: - Return of amotint ﬂnd cnmpensaﬁnn

ovided under the

reads as under:

18(1). If the promater fails to complete or is unable to give possession of

an apartment, plot, or building, —

Provided that where an aliottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every

month of delay, till the handing over of the possessic
as may be prescribed.”

n, at such rate
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17. Clause 14(a] of the buyer's agreement dated 28.05.2013 provides time
period for handing over the possession and the same is reproduced
below:

“14. POSSESSION
(a) Time of handing over the Possession

Subject to terms of this clause and barring force majeure conditions,
and subject to the Allottee having complied with all the terms and
conditions of this Agreement, and not being in default under any of the
pravisions of this Agreement and compliance with all provisions,
formalities, dacumenmtmg.,;tﬁ. as prescribed by the Company, the
Company proposes to ha _'r e possession of the Unit within 42
(Farty Twa) months from t _& of start of construction; subject to
ely compliance of the ph oV, i.:"";' ,-, 15 of the Agreement by the Allottee.
The Allottee agrees. and tands that the Company shall be
entitled to a grq‘ra per; 3 ré’e ‘months after the expiry of the
said period n}'gg q}éh @5 btaining the completion
ce rﬁcatef mupanarr n of the Unit and/or the
Praject.”

18. Atthe outset, iti rel anttn’i:‘om’fnghn

hE in the pnsFe 10 ;h E_ subjected to all kinds

set possession clause

of the agreement
of terms an cunditinns of this ;agljeemégt, and the complainant not
being in default under ahy%rﬁdﬂﬁh@;fmmeament and compliance

with all provisions, rannglgnes %&R i as prescribed by the

promoter. The di'al%ng ‘%f 'chii corporation of such
gl M

conditions are n&t r:ng wgde .and unce t so heavily loaded in

favour of the promoter and against the allottee that even a single default

by the allottee in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession clause irrelevant

for the purpose of allottee and the commitment time period for handing

over possession loses its meaning. The incorporation of such clause in

Page 16 of 24




2 GURUGRAM

19,

HARERA

Complaint

No. 1011 of 2020

the buyer’s agreement by the promoter is just to evade the liability

towards timely delivery of subject unit and to depri

e the allottees of

their right accruing after delay in possession. This is just to comment as

to how the builder has misused his dominant position and drafted such

mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted lines.

.:'-—* ]

nnths for applymg%andgubtc

the said period %

certificate /occu CEI’,:Iﬂ t% m|FETPECf of ?aid
Y.\l
start of construction’i 1}1 013 fs per”stﬁtement

16.04.2020. The p\% gf“ﬂlt .F:Inmitl{' éxpired on

matter of fact, the prumnt&? h&&nﬂtxapphed to the col

for obtaining m'%’%i‘%f'ﬁ?‘%%i u%cqpa_ﬁnh cert

time limit (42 momhs] prescnbed by the ‘promot
agreement. The prumnter has mnved the appllcatm
occupation certificate only on 11.02.2019 when the pe

has already expired. As per the settled law, one can

take advantage of his own wrong. Accordingly, the

period of 3 months cannot be allowed to the promote

yroposed to hand
s from the date of
in agreement that
ths after expiry of
lining completion
unit. The date of
of account dated
11.05.2017. As a
ncerned authority
ificate within the
er in the buyer's
n for issuance of
riod of 42 months
not be allowed to
benefit of grace

r at this stage.

Page 17 of 24




=

20.

21.

22,

HARERA

GURUGRAM

Admissihilll;[r

interest: The

rate of 18% p
allottee does

by the promo

Complaint No. 1011 of 2020

of delay possession charges at prescribed rate of
complainant is seeking delay possession charges at the
.a. However, provisg to section 18 provides that where an
not intend to withdraw from the‘prn]ect, he shall be paid,

ter, interest for every month of delay, till the handing over

of possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the ﬁﬂea Rule 15 has been reproduced as

under:

and sub-section (4) and subs

Fo
se

pn

(1)

Rule 15. Prescribed rate of in‘%?ﬁwwm to section 12, section 18

section 18; and sub-
“interest at the rate
'%fghest marginal cost

n 19]
the purpose of proviso to @s
ions (4). anri' (7).0f s tion 19, rg;
crsbéd"s all be rhe State Bank o

India marginal cost of

I be replaced by such
. nk of India may fix

‘public.
ate legislation under rule

15 of the rules has determihed th&prﬂ“scrihed rate of interest. The rate

of interest SJ dete?mlne;ﬂ.l:}y @Ejl'e%slatgr%ij&isnnah!e and if the said

rule is followed tn award the int?rest :ibwjil El:lS}l]‘E uniform practice in

all the cases.

Taking the

,L

<AlVI

ase from another angle, the complainant-allottee was

entitled to the delayed possession charges/interest only at the rate of

Rs.7.50/- pe
buyer's agre
13 of the bu

r sq. ft. per month of the super area as per clause 16 of the
ement for the period of such delay; whereas, as per clause

yver's agreement, the promoter was entitled to interest @
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23.

24,

HARERA

24% per annum at the time of every succeeding instalments for the
delayed payments. The functions of the authority are to safeguard the
interest of the aggrieved person, may be the allottee or the promoter.

The rights of the parties are to be balanced and must be equitable. The

promoter cannot be allowed to take undue advantagr of his dominate

position and to exploit the needs of the home buyers, This authority is

duty bound to take into cunsideratmn the legislative intent i.e., to

G ]
protect the interest of the cnp UM E&}a]lunees in the r'eal estate sector.

4
The clauses of the hu{.e}s&greq?\q{lt en’agred into between the parties

are one-sided, unf:

n%reﬁﬁ‘nﬁb]q w*i{;h respect to the grant of
& i A

d?,p;ssessinn There are variups other clauses in the
{ﬂ

ich ng‘e s'weeplng pﬂwens to| the promoter to

interest for delay

cancel the allotm furfqlt the amnunt Eald Thus, the terms and
.I fl );' ‘aV,

conditions of the h:ryeﬁ' greemenn are ex—fac:e one:sided, unfair and

unreasonable, and the san’refshall cqnsntute the unfaul trade practice on

the part of the %ﬂﬂlﬂ%‘l}%\ ?rpes of distnml atory terms and

conditions of the buyer’s ag\ﬁemgnt will not be ﬁ_na] nd binding.

1 . { s id Al
7 J % ‘B RY 1
Consequently, as per website of the State Bank of India ie.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 12,10.2021 is 7.30%. Accordingly, the prescribed rate of
interest will be MCLR +2% i.e., 9.30%.

Rate of interest to be paid by the complainant in case of delay in

making payments- The definition of term ‘interest’ as defined under
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25.

26.

section 2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay the allottee,

in case of default. The relevant section is reproduced below:

“(za) "intérest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in \case of default, shall be'equal to the rate of interest whmh the
promoter shall be f!ﬂ§ to pay the

(ii)  the interest payable by thep

ereof and interest thereon is

-;i
p e allottee to the promoter
shall be frnm«thb dﬁtéi tﬁ J'cs in payment to the
p mnterﬁli{tﬁeﬂdat&{gﬁ 56
Therefore, i terest ﬁn ‘the delay payments the complainant shall

be charge ai ‘l:i'n& prés\ﬁ[bed ]rat wie, 930% by the

respondent mn‘ﬁu&r\{vhtm“sri} |

being granted to the

\. *‘-\ %

complainant in case af‘&elajf possessiof,cl t: gés.

- WV
. & RE L;:‘/
On consideration of the ducumentsa ailable on record and submissions

made by the paréﬁ'ieg% Q &Fzﬂ& A per provisions of the

Act, the authr:rlty is satisfied !:hat’lih‘e f}%ﬁ?@ﬁ is in contravention of

the section 11(4)(a) of the Act by not handing over possession by the
due date as per the agreement. By virtue of clause 14(a) of the buyer’s
agreement executed between the parties on 28.05.2013, possession of
the booked unit was to be delivergd within a period of 42 months from
the date of start of construction plus 3 months grace period for applying

and obtaining the completion certificate/ occupation certificate in
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27.

respect of the unit and /or the project. The construction was started on

11.11.2013. As far as grace period is concerned, the 5 me is disallowed
for the reasons quoted above. Therefore, the due da of handing over
possession comes out to be 11.05.2017. Occupation Certificate has been
received by the respondent on 17.10.2019 and the possession of the
subject unit was offered to the complainant on 24.10.2019. Copies of the

same have been placed on l;at;ngg Jhe authority is Ff the considered

NAS S

view that there is delay on the par ""f the respondent to offer physical

possession ofthealiﬂtte IL tF ecnmptamant as per the terms and
conditions of the ?agﬁ'ﬁﬁm da"’éd 28 5.2013 executed

between the parti%‘l s the1fa*ilure;1un partnfthe pr moter to fulfil its
obligations and &}‘P srblﬂqes as FEF the buyFr s |agreement dated

28.05.2013 to ha # r the Tssessiﬂn w1thm the stipulated period.
| .
|

AN
Section 19(10) of m\é\Wm@agﬁ to take possession of the

subject unit within 2 months -fmnrthe date of receipt of occupation

certificate. In thﬂp??nﬁcgnglii nt, Q@ uccqpatlcTn certificate was

granted by the cnmpet&ntjauthnﬂty on 1'? 10. 2019. The respondent
offered the pﬂsse!;\é‘i:gr; uaf'the unit in questmn to the complainant only
on 24.10.2019, so it can be said that the complainant came to know
about the occupation certificate only upon the |date of offer of
possession. Therefore, in the interest of natural justice, the complainant
should be given 2 months’ time from the date of offer of possession. This

2 months’ of reasonable time is being given to the complainant keeping
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29.
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in mind that even after intimation of possession, practically he has to

arrange a lot of logistics and requisite documents including but not
limited to inspection of the completely finished unit but this is subject
to that the unit being handed over at the time of taking possession is in
habitable condition. It is further clarified that the delay possession

charges shall be payable from the due date of possessioni.e. 11.05.2017

till the expiry of 2 months frgrn l;he date of offer of possession

.L}\ Pegh
complainant is directed to tﬂke Elfsses fon of the unit in question within

2 months fro

(24.10.2019) which comes & BE 24.12.2019. Furthermore, the

the d&e‘o

is established. As suEh‘the cumplhirjnﬁk _ titled to delay possession

charges at pJescrihe&ﬁtEMmA& S
24.12.2019 as per prnwsmﬁs ﬂfwseetmﬂ'ﬂlﬂ(l] of the Act read with rule

15 of the Rules. B | fﬁ E‘P "‘ Ri%

Also, the amount of Rs.3 Qﬁ,ig;ifpf@s'-ﬂgL\t%t\?q]ent of account dated
16.04.2020)

A
9130% p.a. w.e.f. 11.05.2017 till

S0 pald b}r the respondent to the complainant towards

compensation for delay in handing over possession shall be adjusted

towards the

delay possession charges to be paid by the respondent in

terms of proviso to section 18(1) of the Act.
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Hence, the authority hereby passes this order and iss

Complaint

No. 1011 of 2020

ues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the functios

authority under section 34(f):

k

ii.

iii.

iv.

The respondent is directed to pay the interest
rate i.e. 9.30% per annum| q&g;rggy month of de

paid b}r the Eﬂmplal 1:'t e ‘“

due date o

n entrusted to the

at the prescribed
ay on the amount

f possession i.e.

11.05.2017 till 2&,_ _Qﬂlgkgrhe expiry of 2 months from the date

of offer of pnsF@TPn [Zi,ﬂ.ﬂidj,?] Thearrears g
so far shall bi ﬁa nmplajnant w;th 90 d
Al

| | [2} of the ruges :‘

) /-
Also, the am&gnt nf{l‘R 346 493/1 ‘so pald by

S
towards compeM@yﬂn}aﬁdmg ove

————
be adjusted Li—j: §§|’ g;a‘? Eassessmn charge
respondent i Iﬂ" to secﬂnn lB[ 1) ¢

The cnmplamant 1s.dkractﬁﬂ to take pussessian @

to the

of this orde r rule

within 2 months from the date of this order.

The complainant is directed to pay outstanding
adjustment of interest for the delayed period. TI

chargeable from the complainant /allottee by the

finterest accrued

lays from the date

r the respondent
I possession shall
s to be paid by the
of the Act.

f the subject unit

dues, if any, after
he rate of interest

promoter, in case

of default shall be charged at the prescribed rate i.e., 9.30% by the
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respondent/promoter which is the same rate of interest which the

promoter shall be liable to pay the allottee, in case of default i.e.,

the delay possession charges as per section 2(za) of the Act.

v. The respondent shall not charge anything from the complainant
which is not the part of the buyer’s agreement. Moreover, holding
charges shall not be charged by the promoter at any point of time

even after being part of. agrpem&ut as per law settled by Hon'ble

-“)u * 5. i "
Supreme Court in cwﬂa" ‘L
e

31. Complaint stands dlsaﬂggd*ntjlf‘“ .f

32. File be consigned tﬁ:f?egri'stry = “:‘Ii"‘" C..'s

A\ \[ | | Wl =
(Samir Kumar) h\_‘( \i - i' ~ AVijay Kimar Goyal)
Member A, 2 Member
'.*
- _"] !

Haryana MEQ% ﬁ E , Gurugram

Dated: 12.10. 2021

Judgement uploaded on~24 111 Aﬂg ( P [ /_\ | V/I
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