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BEFORE THE HARYAI{A REAL ESTATE REGULATIoRY
AUTI{O]RITY, GURUGRAM

Complaint no. = 3753 of 20ZO
First date of hearing = OZ.IZJI,OZO
Date of decision : l8.08.il,Ozl

Mr. Rajat Bhayana
Mr. Anmol Bhayana
Both RR/o: - A-118, Sus;hant Lok-3,
Sector-5 7, Gurugram- 1,',220 1,7

Versus

M/s Supertech Limited.
Office at: 11,1,4,1.1th floor
Hamkunt Chambers, 89,
Nehru Place, New Delhi- 110019

CORAM:
Shri K.K. Khandelwal
Shri Samir Kumar
Shri Vijay Kumar Goyal

Complainants

Responrdent

APPEARANCE:
Sh. Sumit Mehta
Sh, Bhrigu Dhami

Chairman
Mernber
Member

Ad'u,ocate for the complainLants
Advocate for the respondent

ORDER

1,. The present complaint dated 0',2.1,1,.2020 has been fiJled by

the complainants/allottees under section 31 of ther Real

Estate [Regulation and Development) Act,201,6 [in short, the

Act) read with rule 2B of the 1-12p,,?r? Real Estate fReguLlation

and Development) Rules, 2017 [in short, the Rules) for

violation of section 11t[4) [a) of ttre Act wherein it is inter alia

prescribed that the prromoter s;hall be responsible l'or all
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A.

2.

obligations, responsilcilities ancl functions as provided under

the provision of the Act or ther Rules and regulations made

there under or to the allottee ils prer the agreement for sale

executed inter se.

Unit and proiect related details

The particulars of unit details, s;ale consideration, the amouttt

paid by the complairLants, date of proposed handing over thLe

possession, delay period, if any, lhave been detailed in tkLe

following tabular form: "rr ,

Heads

Project name and location

Project area

Nature of the pr:oject

DTCP license no. and

status

Name of licensee

RERA Registered/ not registerr:d

RERA registration valid up to

IJnit no.

Information i

S"p..t..h H*t", S..t",:- 6B;l

GL
32.83 **t
(as per the RERA 

IregistrationJ 
_

G.""p h"*i"g p-f.t ]
106 of 2013 and 107 of 2013

I

dated 26.1.2.201.3 valid till 
I

i25.t2.201,7 l

Sarv Realtors Private Limited
I

Registered vide no. 182 of I

2Ol7dated O4.Og.2OL'7
I

(Tower No. A to H, K, Ill to Pl

and T, V, W)

3L.tZ.2021,

T9o1, 1s, ftoo.J"*.. I.a--l
I

[Page no. ].L of complaintl 
I

lTlBo'+fr ---l
!y-'*t _

IJnit measuring
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10. Date of execution of bu
developer agrr:ement

11. Payment plan

1,2. Total consideratio,n

13. Total amount ltaid by
complainant

14. D* drt" 
"f 

d.ti- iilf --l
possessic)n as per clause E [2
of the buyer's dev,:loper
agreemerrt: by June 2079 + 6
month's grace period for offe
of possession ilnd actual
physical possessic,n whichevt
is earlier.

[Page 1B of complaint]

15. Delay in handing o

possession till the date of or
i.e. 18.08.2027

Fact of the complaint

The complainants submitted that in the year 201,6, it was

approached by th,: employees of the respondent, vvith a

proposal of investrnent in one ol its upcoming project being

developed and marketed in the name of "Supertech IIUES",

located in revenue estate of Village Badshahpur, Sector 68,

Gurugram, Haryana. llased on the representations of the

employees of the respondent, the complainants agreled to

book a unit in the a.bove statr:d project purely upon an

Complaint No. 3753 of 2020

Rs.31,10,000/-

[as per receipt information
page no. 34 to 3B of'
complaint]

30.06.2079

[Note: - 6 month gri]ce period
is not allowed]

2 Years 1 month and L9 days

\/er

the

o\/er
rcler

06.L0.201.6

fPage 10 of complalint]

CD payment Plan

[Page 12 of complaint]

Rs.31,18,061/-

[as per payment pl;rn page no
1,2 of complaint]

B.

3.
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assurance of quality'

promise.

Com

infrastrur:ture &

t
li,

t:

lel

g

d

l20753laintq

t ndime

3',

rU

No.,

bo VCI'V

4. The complainants miade a booking of a residential unit in ttre

project of the respondent on C|6.10.201-6 and was allotted a

unit bearing no. R0380K01.90'.1/fl;at #1901, block/ tower-K,

19th floor,Type-ZBHK + 2TOl, admeasuring a super ?re? rlf

1-180 sq. ft. (109,63 square niete'rs approx.) in the project

"supertech HUES" located in the revenue estate of Village

Badshahpur, Sector 68, Guiugram, Hary'ana.

That the respondent in order tr: allot the above stated unitto

the complainant, entered in a 'buLyer developer agreement"

on 06.10.2OL7 and in the terms of the said agreement, the

understanding in rerspect of the total sale consideration [i,e.

an amount of Rs.31,18,Ail/- inclusive of club membership

charges, EDC+lDC, car parking r:hanges, generator power back

up charges, electrification chargJes, etc, but exclusive of

service tax), payment plan [i.e. C DJ.The due date for t]re

possession [i.e. ]une 201,9 as per clause 8.24.) was reachr:d

upon between both the parties.

That against above stated allotmernt, the complainants have

already made a total payment of Rs.31,10,000/- in

accordance with the agreement and only a payment of

Rs.1,55,903/- stands payable to the complainants to the

respondent on offer of possession.

5.

6.

Page 4 of iiO
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7.

Complaint No. 3753 of 2020

The complainants sutlmitted that since April 201,9 the

respondent has not been working in the direction of

completion of the project and hL?s eveh halted the pace of

development works at the projer:t site. It is needless to state

that a payment of aLpprox. gSo/o hras already been paid by the

complainant and tJhe respondent post reaping the bernefits

from the project qua collection o1 majority sale receipts; from

home buyers harre abahdoned the project site. That,

furthermore, the respondent has failed to comply with the

provisions of the buyer develope)r agreement and the RERA

Act and has acted in default of the same and till da.te no

proper updates regarcling the project site are listed on the

website portal of the re,spsn6..a.

The complainants further submitted that in June 2019, it

visited the office of'the respondernt, in respect of possession

of its unit in accordance withL the terms of the buyer

developer agreement but neither it nor its executives have

been able to update the status regarding the expected date of

delivery of the said allotted unit.

Relief sought by the complainants:

The complainants have sought following relief[s):

(i) To direct the nespondent to pay equipment interest @

2o/o per month of the entire amount paid b:f the

complainant, fronr the date of individual payment, till

B.

C.

9.

Page i5 of 30
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handing over ol. possession of ther said unit, along with

specific direction to the respondent to handovr:r

possession of tlhe said unit Lry executing a conveyance

deed;

[ii) To direct the ;respondent to pay interest as per t]re

provision of ther Act for the entire period of delay along

with specific direction to ther respondent to hand oV,3r

possession of t.he said unit by executing a conveyanrre

[iii) To appoint an independent auditor at the project site frrr

monitoring of the develop ment works to ensure delive ry

of the uniU

On the date of heraring, the authority explained to the

respondent/promoter about the contravention as alleged to

have been committe:d in relatlon to section 11[+)(a) of the

Act to plead guilty or not to plerad pJuilty.

Reply by the respondent

The respondent has raised certain preliminary objections arrd

contested the complaint on the following grounds:

L That complainants booked an apartment being numb,3r

no. R0380K01901 in tower K, 19.h floor, having 2 sup,3r

area of 1180 sq. ft.(appro.r.) 1'or a total consideration of

Rs.31,18,061,/- rride a booldng form.

10,

1,1,.

Complaint No. 3753 of 2020
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II. That consequentially, after fully understanding the

various contraLctuaLl stipulations and payment plans for

the said apartmenLt, the complainant executed ttre flat

buyer ?greelrrent dated 06.10.2016. Thereafter, as per

clause 24 of thre tr:rms and conditions of the agreerment,

the possession of the apartrnent was to be given b,g fune

201,9, with an additional grar;e period of 6 months.

That as per clause 24 af the agreement, compenisation

for delay in girring polsession of the apartment was not

given to allottee al<in to the complainant who has b,ooked

its apartment under a special scheme such as 'No EMI till

offer of possesrsiorr, under a subvention scheme.' Further,

it was also categorically stipulated that any de,lay in

offering possession due to 'Force Majeure' conditions

would be excludecl from the aforesaid possession period.

That in interregrlum, the pandemic of covid-1'? has

gripped the entire nation since March 2020,, The

Government o1'lndia has itself categorized the said event

as a 'Force Itdajeure' condlition, which automatically

extends the timellrre of han,Cing over possession of the

apartment to the complainzrnt. Thereafter, it would be

apposite to note that the construction of the project is in

full swing, ancl the delay if at all, has been due to the

government-imposed lockdc)wns which stalled any sort

Complaint No. 3753 of 2020

III.

IV.
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of construction activity. Tillt date, there are several

embargos qua c,cnstruction at full operational level.

V, That the complainant is not marntainable before this

authority. This is becaus;e the relief claimed by the

complainant is for compr:nsation in delay in handing

over possession, and as such t.his relief can only be given

by the adjudic;ating offir:er and not this authority. A

perusal of rule 29 and,30 ol' the Haryana RERA rulers,

would drive home the submission of the respondent.

Further the Pu.njab and Haryana High Court in M,/s

Pioneer Urban l-and and Devr:lopment Limited & others

v Union of Indiar and Othe:rs has categorically held that a

claim for compensation is under the sole ambit the

adjudicating officer and not the authority. Therefore, in

view of the fact that thr: relief claimed by the

complainant is lbeyond the jurisdiction of this authority,

the complaint is liable to be dismissed.

VI. That the delay if at all, has been beyond the control of

the respondent and as strch extr,aneous circumstancr:s

would be categorized ars 'Force Majeure', and would

extend the timelline of hanrling; over the possession of the

unit, and completion the prr:oject.

vll. The delay in construction \A/as on account of reasons that

cannot be attributed to it. It is most pertinent to state

C*,relr"*"3153 
"f 
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that the flat Lruyr)rr agreement provide that in case the

developer/resporrrlent delays in delivery of unit for

reasons not attribrutable to the developer/respondent,

then the developer/respondent shall be entitled to

proportionate extension of time for completion of the

said project. lthe relevant rclause which relates to the

time for completion, offerinp; possession extension to the

said period are "clause 25 under the heading "possession

of allotted floor/apartment" of the "allotment

agreement". llhe respondernt seeks to rely on the

relevant claul;e of the aigreement at the tirne of

arguments.

vlll. The force majelurer clause, as is clear that the occurrence

of delay in citse of delay beyond the control of the

respondent, inclucling but no,t limited to the disputr: with

the construction agencies employed by it for completion

of the project is not a delay on account of the respondent

for completion of the project.

IX. That the timelinLe stipulat-ed under the flat buyer

agreement wars only tentatirre, subject to force majeure

reasons which are beyond th.e control of the respondent.

The respondenLt in an endeav'or to finish the construction

within the stipulated time,, had from time to time

obtained r,zarious .[icenses, approvals, sanctions, permits

Complaint No. 3753 of 2020
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including extensions, as and when required. Evidently,

the respondent had avail:d alll the licenses and permil:s

in time before starting ther construction;

X. That apart from, the defaults on the part of the allottee,

like the complainant herr:in, 1[he delay in completion r:f

project was o.n account ol' thel following reason:;/

circumstances that were abo,re and beyond the control

ofthe respondent: 
:

) shortage of labour/rarrrrkforce in the real esta[e

market as the availabl: lahrour had to return to their

respective states due t,o guaranteed employment by

the Central/State Gor,rernment under NREGA arrd

JNNURM Schermes;

F that such acute shortaL6;e of labour, water and oth:r

raw materials or the additional permits, licensers,

sanctions by, different departments were not in

control of the resporndent and were not at all

foreseeable at the time of l:runching of the project and

commencement of construction of the complex. The

respondent r:annot be herld solely responsible f,rr

things that are not in co ntrol of the respondent.

XI. The respondent has furthLor srubmitted that the intention

of the force majeure clause is to save the performitrg

party from the consequetnces of anything over which he

C"-plr'ffi1 ___l
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has no control. ltt is no nlore res integra that force

majeure is internded to include risks beyond the

reasonable control of a party, incurred not as a product

or result of the negllgence or malfeasance of a party,

which have a materially adrrerse affect on the ability of

such party to perform its obligations, as where, non-

performance is caused by the usual and natural

consequences ol. external forces or where the

intervening circurnstances are specifically contemplated.

Thus, in lighLt of the aforementioned, it is most

respectfully suLbmitted that the delay, in construction, if

ributable to reasons beyond the control of theany, is attt

respondent and as; such it may be granted reasonable

extension in terms; of the allc,tment letter.

XII. It is public knowledge, and several courts and quasi-

judicial forums; hav'e taken cognisance of the devastating

impact of the dernronetisation of the Indian econorny, on

the real estate se'ctor. The real estate sector is Jhighly

dependent on cash flow, especially with respect to

payments made to labourers and contractors. The

advent of demonertisation led to systemic operational

hindrances in tlrr: reai estate sector, whereby the

respondent could not effectively undertake construction

of the project lior a period o1 4-6 months. Unforturtately,

Page 11 of 30
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the real estate sector is still reeling from the aftereffecl:s

of demonetisation, which caused a delay in ttLe

completion of the project. The said delay would be werll

within the definition o,f 'Force Majeure', thereLry

extending the time period llor r:ompletion of the project.

XIII. That the compl:linants ha''re not ctlme with clean hanris

before this authority ancl has suppressed the true arLd

material facts from this authority. It would be apposite

to note that tl:re complainant is a mere speculative

investor who has no interest in taking possession of the

apartment. In fa.ct , ba.. preruLsal of the complaint would

reflect that it has cited 'finanr:ial incapacity' as a reason,

to seek a refund of the monies paid by it for tire

apartment. In v:lew therer:f, ttris complaint is liable to be

dismissed at the threshokl.

XIV. That the said project is registered with this authority

vide registration no. L82 of 201,7 dated 04.09.2017. The

authority had irssued the said certificate which is valid

for a period corning from 04.09.201,7 to 31.12.2021. the

said registration certificate, thel respondent hereby

undertakes to r:omplete the said project by December

2021.;

XV. The respondent has submLitted that the completion of the

building is dela.yed by reason of non-availability of steel

C"rnelr'rrt N".3?53 
"t20r0 ]
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andf or cement or other builJing materials and/ or water

supply or electric power atrd/ or slow down strike as

well as insufficiency of labour force which is beyornd the

control of resprondent and if non-delivery of possr3ssion

is as a result of any act and in the aforesaid even[s, the

respondent shall lce liable for a reasonable extension of

time for delivery of possession of the said premises as

per terms of thre aigreement executed by the complainant

and the respondent. The respondent and its officiarls are

trying to complete the said project as soon as possible

and there is no mzrlafide intention of the respondent to

get the delivery o1[ project, delayed, to the allotteers. It is

also pertinent to rnention here that due to orders also

passed by the Environmerrt Pollution (Prevention &

Control) Authoril";/, the construction was/has been

stopped fcrr a considerable period day due to high rise in

pollution in Delhi I\CR.

XVI. That the enar:tment of Real Estate [Regulation and

Development) Act, 201.6 is t.o provide housing facilities

with modern devellopment infrastructure and amernities

to the allotteesr andl to protect the interest of allottees in

the real estate market sector. The main intension of the

respondent is jus;t to cornplect the project lvithin

stipulated timer submitted berfore the HARERA auttrority.

Complaint No. 3753 of 2020
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According to the terms ol'the builder buyer agreemetrt

also it is mentioned thrat all the amount of delzry

possession will be comLllletely paid/adjusted to ttre

complainant at the time final settlement on slab of offr:r

of possession. The project is ongoing project arLd

construction is 55oing on.

XVII. That the respondent furthrer submitted that the Central

Government has also decided to help bonafide builders

to complete tthe stall:d projercts which are not

constructed due to scarcit'y of funds. The Central

Government announced Rs.115,000 Crore to help tlte

bonafide builders for completing the stalled/

unconstructed projects and deliver the homes to the

homebuyers. It is subnritted that the respondent/

promoter, being a bonafid.e builderr, has also applied fcr

realty stress funds for its [iurgaon based projects.

XVIII. That compouncling all these extraneous consideratiorrs,

the Hon'ble Supreme Ccturt vide order dated

04.77.2079, imposed a Lrlank:et stay on all construction

activity in the Dtelhi- NCR regiion. It would be apposite to

note that the 'Hues' project ol'the respondent was under

the ambit of the stay orcl:r, and :lccordingly, there was

next to no constructioln activity for a considerable

period. It is pertinent to note that similar stay orders

Complaint No. 3753 of 2020
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have been passed rcuring winter period in the prer:eding

years as'uvell, i.e. 2017-201ti and 2018-2019. Further, a

complete ban on construction activity at site invariably

results in a long-term halt in construction activities. As

with a cornplete baLn the concerned labor was let off and

they traveled to their native villages or look for work in

other states, the resumptiorr of work at site becilme a

slow process and a stead,y pace of construction as

realized after long period of time.

XIX. The respondent has further submitted that graded

response action plan targeting key sources of pollution

has been implemented during the winters of 201,7-1,8

and 20LB-19, Thers;e short-tr3rrn rle?sures during smog

episodes include sJhutting down power plant, industrial

units, ban on cons;l.ruction, tran on brick kilns, action on

waste burning and construcl.ion, mechanized cleaning of

road dust,, etc. This also includes limited application of

odd and even scherne.

XX. That the pandemic of covid-1.9 has had devastating effect

on the rvorlcl-wlde economy. However, unlikr: the

agricultural and tertiary secl.or, the industrial sector has

been severalll, hi.t by the pandemic. The real estate

sector is primarily' dependent on its labour force and

consequentially the speed of construction. Drue to

Complaint No. 3753 of 2020
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government-imposed lor:kdowns, there has been a

complete stoppage on all construction activities in ttre

NCR Area till furly 2020. In ferct, the entire labour forr:e

employed by tkre respondent were forced to return r:o

their hometownLs, leaving ra servere paucity of labour. Till

date, there is shortage of labour, and as such the

respondent has not been able to employ the requisi[e

labour necessary for cornpl:tion of its projects. Ttre

Hon'ble SuprernLe Couit in ther seminal case of Gajendra

Sharma v. llU & Ors, as' well Credai MCHI & Anr. V.

UOI & Ors, has taken cognizance of the devastatirrg

conditions of the real estale sector, and has directed ttre

UOI to come up with a comprehensive sector specific

policy for the real estate sector. It is most humbly

submitted that l.he pandennic is clearly a'Force Majeure'

event, which a.utomaticaltly extends the timeline frtr

handing over possession of thr: apartment.

copies of all the relevant documents have been filed arLd

placed on the record. Their authentic:ity is not in dispute.

Hence, the complainLt can be decided on the basis of ther;e

undisputed documenLts and submission made by the parties.

|urisdiction of the authority

The respondent has naised objection regarding jurisdiction of

authority to entertain the prersenLt complaint and the said

C*relri- N".3?53 
"f 
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E.l Territorial iurisrliction

As per notification no. 1,/92/ZCt1,7-lTCp dated 14.I2:,.2017

issued by To'wn and Country Planning Department, the

jurisdiction of Real Es;tate Regulatory Authority, Gurugram

shall be entire Gurugrarm District for all purpose with offices

situated in Gurugram In the present case, the proj,ect in

question is situated rn,ithin the planning area of Gurugram

District. Therefore thjir; authority has complete territorialJT

jurisdiction to deal'with the present complaint.

E. II Subiect matter iurrisdiction

The authority has cornplete jurisdiction to decide the

cotnplaint regarding non-compliance of obligations by the

promoter as per provisions of section L1[ )[a) of the Act

leaving aside compens;ation which is to be decidsfl lry the

adjudicating officer if plursued by the complainants at aL later

stage. That hon'ble Reerl Estate Appellate Tribunal vide order

dated Appeal No.74 of 201,8 titled as "Ramprastha

Promoters and Devel'opers Pvt. Ltd, Vs, Ishwer (ihand

Garg" decided on 29.07.2019, has categorically held that the

hon'ble regulatory authority has the jurisdiction to deal with

the complaints with respect to the grant of interest for

Complaint No. 3753 of 2020

objection stands rerjectr:d. The authority observes that it has

territorial as well ars subject matter jurisdiction to adjudicate

the present complaint fr:r the reasons given below.

13.

14.

Page 17 of 30
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delayed possession" and consequently the same legal analogy

covers this complaint as well.

F. Findings on the objections rzrised by the respondent

F.I Obiection regarding thr: proiect being delayed becaut;e
of force maieure circumstances and contending lo
invoke the forrce maieure clause,

From the bare reading of the Jlos:;essir:n clause of the buy,3p

developer agreement, it becomes very clear that the

possession of the apartment was; to be delivered by ]une

TOL|. The respondent in its conrtention pleaded the for,:e

majeure clause on thre ground of Covid- 19. The High Court of

Delhi in case no. O.M.P (I) 1\OMM.) No. BB/2020 & LA,s,

3696-3697/2020 ttttle as M/S IIALLIBURTON OFFSHOIIE

SERVICES INC VS IIEDANTA ,LIMITED & ANR, 29,05,20110

held that the past non-

be condoned due to ttle*eQWt:79 lockdown in March 2020 in

complete the ProjectJhe_puLQreak of a pandemic cannot ,be

Now, this

means that the respondent/;rromoter has to complete the

construction of the apartment,/buitding by ]une 201,9. It is

clearly submitted b:f the responclent/promoter in its reply

ot

complaint No. 3753 of 2020
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(on page no. 28 of the replyJ that only 420/o of the ptrysicar

progress has beren completr:d in the project. The

respondent/promoter has not given any reasonable

explanation as to w'hy the construction of the project is being

delayed and r,l,hy the prcssession has not been offered to the

complainant/allottee tlf the promised/committed timr:. The

lockdown due to panclemic- 19t in the country begian on

25.03.2020. So the r:ontrention of 1"he respondent/promoter to

invoke the force majeure clause is to be rejected as it is a well

settled law that "No o)ne can tqke benefit out of hi:; own

wrong". Moreover therre is nothing on the record to show

that the project is near completion, or the developer applied

for obtaining occupation certificate. Rather it is evident from

its submissions that the project is complete upto 420/o and it

may take some more tiime to get occupation certificate. Thus,

in such a situation, ther plea with regard to force majeure on

ground of Covid- 19 is not sustainable.

F.lI. Obiection regarding entitlement of DPC on ground of
complainant beirng investo r.

16. The respondent has tak:en a stand that the complainants are

the investors and not consumers, therefore, they are not

entitled to the protection of the r\ct and thereby not entitled

to file the compl:rint under section 31 of the Act. The

respondent also submitted that the preamble of the Act states

that the Act is enacted to protect the interest of consumers of
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the real estate sector. The authority observes that ttre

respondent is correct in stating lihat the Act is enacted l:o

protect the interest ,of consunlr3rs of the real estate sector. It

is settled principle of interprretation that preamble is ern

introduction of a statute and states main aims & objects of

enacting a statute but at the same time, the preamble cann,rt

be used to defeat the ena.cting provisions of the Act.

Furthermore, it is pertinent to trote that any aggrieved person

can file a complaint againSt'ther promoter if it contravenes or

violates any provisions of thle Act or rules or regulations

made thereunder. Upon careful pt:rusal of all the terms and

conditions of the buyer developer agreement, it is revealed

that the complainant is a buyelr, and it has paid total price of

Rs.31,10,000/-to the promoter towards purchase of urn

apartment in the prrcject of thr: promoter. At this stage, it is

important to stress upon the dlefinition of term allottee undr:r

the Act, the same is reproducerC below for ready reference:

"2(d) "allottee" in relation to cr real'estate project means the
person to whom a plol apartment or building, as the
cose may be, has been allottedL, sold (whether as freehold
or leasehold) or otherwi:stz transferred by the promoter,
and includes the person who subsequently acquires the
said allotment through ,sole, transfer or otherwise but
does not include a person to whom such plot, apartment
or building, a,s the case maty be; is given on rent;"

ln view of above-me,ntioned d,efinition of "allottee" as well as

all the terms and conditions of the buyer developer

agreement executed between prornoter and complainants, it
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subject unit was allotterl to it by the promoter. The conc:ept of

investor is not defined or referred in the Act. As per the

definition given under section 2 of the Act, there radll be

"promoter" and "allottee" and there cannot be a party having

a status of "investor". 'fhe Maharashtra Real Estate Appellate

Tribunal in lts orderr dated 29.01..201,9 in appeal no.

0006000000010557 titled asi M/s Srushti Sangam

Developers Pvt. Ltd. lrs. Sarvapriya Leasing (P) Ltd. And

anr. has also treld that the concept of investor is not defined

or referred in the l\ct. '[hus, the contention of promoterr that

the allottees being in,,,estors is not entitled to protection of

this Act also stands rej,ected.

G. Findings on the reliel'sought b5z the complainant

Relief sought by the complainant: To direct the respo,ndent

to pay equitable interest @ 2910 per month of the entire

amount paid by the cotnplainant, from the date of individual

payment, till handing over of possession of the saicl unit,

along with specific direction to the respondent to hanrdover

possession of the s;rid runit by executing a conveyance dr:ed.

1,7. In the present complaimt, the complainant intends to co.ntinue

with the project and is; seeking delay possession charges as

provided under the p,roviso to section 1B(1) of the Act.

Section 1B(1) provlso rreads as under.

Complaint No. 3753 of 2020

is crystal clear that the complainants are an allottee(s) as the
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"Section 78: - Return of amount, and compensation

1B(1). If the promoter fails to complggs rtr is unable to give
possession of an apartment, plot, or building, -

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delalt, till the handing over of the possession, at
such rate as may be prescribed." .

18, Clause E (24) of the buyer derreloper agreement [in shorl:,

agreement) provides for handing over of possession and irs

reproduced below: -

'E. POSSESS/,ON OF UN!T!:"
24. The posse.ssion of the unit, shall be given by JUNE
2019 or extended periofl erc; permitted by the agreement.
However, the company hereby egr€€s to compensate the
Allotteels @ ,Rs. 5.007-6ii1,r'rupees only) per sq. ft. of
super area o)F the unit per month for any delay in
handing over possession of the unit beyond the given
period plus the grace period o,f 6 months and up to the
offer letter of possession or actual physical possession
whichever is earlier. Ha,wever, any delay in project
execution or its possessloir caused due to force majeure
conditions antl/or any judicial pronouncement shall he
excluded front the afore;said possessron period. The
compensation amount will be calculated after the lapse
of the grace period and s,hall be adjusted or paid, if the
adjustment is not possible becaus'e of the complete
payment made by the Allottee till such date, at the time
of final account statement befrtre possession of the unit.
The penalst clause will ,be npplicable to only those
Allottees who have not tboke,d their unit under any
special / bene.ficial scheme of the company i.e. No EMI
till offer of possession, ,gubv,ention scheme, Assured
return etc and who hctnour their agreed payment
schedule and ,make time[t payment of due installments
and additiona,l charges rl,s per the payment given in
Allotment Letter."

19. The authority has gone throughL the possession clause of thr:

agreement and observes that this is a matter very rare irl

nature where builder has spec:ifically mentioned the date of

handing over possession rather than specifying period fronr
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some specific happening of an evront such as signing of buyer

developer agreement, commencement of construction,

approval of building plan etc. Thirs is a welcome step, and the

authority appreciatr:s suLch firm commitment by the promoter

regarding handing ov'er of possession but subject to

observations of the authority given below.

20. At the outset, it is relevant t<l comment on the preset

possession clause of the agreement wherein the possetssion

has been subjected to all kinds of terms and conditions of this

agreement and application, and the complainant not being in

default under an:y provisions of this agreement and

compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting

of this clause and incorporation of such conditions are not

only vague and unr:ertain but so heavily loaded in favour of

the promoter and against the allottee that even a single

default by the allottee in fulfilling formalities and

documentations etc. zls prescribed by the promoter may

make the possession clause irrralevant for the purpose of

allottee and the cornmitment date for handing over

possession loses its meaning. 'Ihe incorporation of such

clause in the buyer de'veloper agreement by the promoter is

just to evade the liability towarcls timely delivery of subject

unit and to deprive the allottee of his right accruing after

Complaint No. 3753 of 21020
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delay in possession. This is just to comment as to how the

builder has misused its dominant position and drafted such

mischievous clause .in the agreement and the allottee is lerft

with no option but to sign on the dotted lines.

21,. Admissibility of grace periortl: As per clause E (24) of the

buyer developer agreement, the possession of the allotted

unit was supposed to be offered by the |une 201,9 with a

grace period of 6(six) months i.e. December 201-9. There is

nothing on record to show that the respondent has completed

the project in which the allottecl unit is situated and has

applied for occupation certifir:rate by fune 201,9. Rather, it is

evident from the pleadings of the respondent that the

construction of the project i:s upto 42a/o complete and the

entire project may take some time to get it completed and

thereafter make offer of posserssion to the allottee. So in view

of these facts, the developer can't be allowed grace period of

6 months more beyr:nd fune 201,\) as mentioned in clause E

Q$ in the buyer developer ag,r'eement.

22,, Payment of delay possession charges at prescribed rate

of interest: Proviso to section 18 provides that where :rn

allottee does not intend to 'uv'ithdraw from the project, he

shall be paid, by the promoter, interest for every month of

delay, till the handing over of prossession, at such rate as may

l
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be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been t'eproducerd as under:

Rute 75. Prescribed rate of interest- [Proviso to section 72,

section 78 and sub-section ft') and subsection (7) of
section 791
(1) For the pltrpose of provisrt to section 1-2; section L8;

and sub-sections (4) and (7') of section 19, the "intere:;t

at the ratet prescribed" sha,ll be the State Bank of India

highest marginal cost of lending rate +20/0.:

Provided that in case the State Bank of India

marginal cost ttf lending rate (lt4CLR) is not in use, it
shall be replac:ed by such benchmark lending rates

which the state Bank of Inclia may fix from time to tin,te

for lendinlt to tlne general public-

23. The legislature in its rarisdbm in the subordinate legislation

under the provision of rule 15 of the rules, has determined

the prescribed rate of interest. The rate of interest so

determined by the legiislature, is reasonable and if the said

rule is followed to award the interest, it will ensure uniform

practice in all the cases,

24. Taking the case from another angle, the complainant-allottee

was entitled to the del;ayed possession charges/intererst only

at the rate of Rs.li/- per sq. ft. per month as per relevant

clauses of the buyer's atgreement. for the period of such delay;

whereas the prontoterr was entitled to interest @ 24'o/o per

annum compounded at the time of every succeeding

installment for the delayed pa1'ments' The functions of the

authority are to safeguard the interest of the aggrieved

person, may be the allottee or ttre promoter. The rights of the

parties are to be balanced and must be equitable' The
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promoter cannot ber allowed to terke undue advantage of his

dominate position and to e.xproit the needs of the horne

buyers. This authLority is dury bound to take into

consideration the legislative intent i.e., to protect the intererst

of the consumers/allottees in ttre real estate sector. The

clauses of the buyer's agreement entered into between the

parties are one-sided, unfair and unreasonable with respect

to the grant of interrest for rJelayed possession. There are

various other clauses in the buyelr's agreement which girre

sweeping powers to the promoter to cancel the allotment arLd

forfeit the amount perid. Thus, the terms and conditions of ttLe

buyer's agreement are ex-facie one-sided, unfair, and

unreasonable, and tLre same shall constitute the unfair trade

practice on the part of thr: promoter. These types of

discriminatory terms and conditions of the lluyer s

agreement will not be final and binding.

25' Consequently, as per website of the State Bank of Inclia i.e.,

h"ttps-:/-/sbr-cg,in, the marginal cost of lending rate fin shorr[,

MCLRJ as on dare i.e.,, 18.08.2021 is 7.300/o.Accordingry, the

prescribed rate of interest will be marginal cost of lendinl3

rate +20/o i.e., 9.300h.

26. The definition of term 'interes;t, ;rs defined under sectiorr

2(za) of the Act provides that the rate of interest chargeable:

from the allottee by the promolrer, in case of default, shall ber

Conrplaint No. 3753 of 2OZ0
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equal to the rate of inlterest which the promoter shall be

liable to pay the allottr:e, in case of default. The relevant

section is reproduced below:

"(za) "interest" means the rates of interest payable by thet

promoter or the allottee\ as the case may be.

Explanation. -For the purpose of this clause-
O the rate of interest chargeable from the allottee by thet

promoter, in case of default, shall be equal to the ratet
of interest which the promol.er shall be liable to pay thet

allottee, in case of default;
(ii) the interest payable by the promoter to the allotteet

shall be from ilhe d-ate tl^te 
-_promoter 

received thet

amount or any Fart thereof till the date the amount or
part thereof ancl [nterest thereon is refunded, and thet

interest payable by the allctttee to the promoter shall
be from the date the allotteet defaults in payment to thtt
promoter till the date it is pttid;"

27. Therefore, interest on the dr:lay payments from the

complainant shall be charged at the prescribed rate i.e.,

9.3oo/o by the respond(3nt/promoter which is the same as is

being granted to the complainants in case of delayed

possession charges.

28. On consideration of the circurnstances, the documents,

submissions made by the parties and based on the findings of

the authority regarding contraverntion as per provisions of

rule 2B(2J, the Authoritlr is satisfied that the responden[ is in

contravention of the provisions olf the Act. By virtue of clause

E (24) of the agreemelnt execut,ed between the parties on

06.10.2016, the possession of the subject apartment rvas to

be delivered within stipulated time i.e., by 30.06.2019. ,As far

as grace period is concerned, the same is disallowed for the
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reasons quoted abov€. Therefore, the due date of hand1ng

o\/er possession is 30.06.201,9. The respondent has failed to

handover possession of the subject apartment till date of this

order. Accordingly, it is ttre failure of the respondent/

promoter to fulfil its obligatjlons and responsibilities as [)er

the agreement to hand over the possession within the

stipulated period. Tlhe authorlity is of the considered view that

there is delay on the part of the respondent to offer of

possession of the allotted unjit to the complainant as per the

terms and conditions of the br-ryer deveroper agreemernt

dated 06.10.2016 executed between the parties. Further no

oc/part oc has been granted to the project. Hence, this

project is to be treated as on-going project and the provisions

of the Act shall be applicable equally to the builder as well as

allottee.

Accordingly, the non-compliance of the mandate contained in

section r1(4)[a) read with section 1B(1) of the Acr on t]re

part of the respondent is estabrished. As such the

complainants are entitled to dlelay possession charges at rate

of the prescribed interest @ ,930a/o p.a. w.e.f. 30.06.2019 till
the handing over of possession as per provisions of section

1B[1J of the Act read with rule 15 of the Rules, ZOl7.

Directions of the authority

complaint No.3753 of 202J

29.

H.
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30. Hence, the authority hereby passes this order and issues the

f'ollowing directions unrler sectio,n 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

Iunction entrusted to the authoritlz under section 3 [fl:

i. The respondent is directerd to pay interest at the

prescribed rat.e of 9.300/o p.a. for every month of delay

from the due date of posses;sion i.e. 30.06.2019 till the

handing over of po ssession of the allotted uni!

ii. The complain:lnts are directed to pay outstanding dues,

if any, after adjustment of interest for the delayed

period;

iii. The arrears of sur:h interest accrued from 30.06.2019

till the date of orcler by ther authority shall be paid by

the promoter to the allottees within a period of 90 days

from date of this order and interest for every month of

delay shall be paid by the promoter to the allottees

before l-Oth of the subsequent month as per rule 16[2)

of the rules;

iv. The rate of int.erest chargealble from the allottees try the

promoter, in caser of defar"rlt shall be charged at the

prescrib ed rat.e i.e., 9 .3 0o/o by th e resp ondent/promoter

which is the s;amer rate of interest which the promoter

shall be liable to pay the allottee, in case of default i.e.,
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the delayed po55sssion charges as per section 2(za) of

the Act.

v. The responde:nt shall not charge anything from the

complainants which is not the part of the buy'er

developer agreement and would execute the

conveyance dr:ed of the allotted unit within a period of

three months of receipt of possession by the allottees,

The respondent is debarred from claiming holding

charges from the complainants/allottees at any point of

time even after being part of buyer's agreement as prer

law settled by hon'ble Supreme Court in civil appeal no.

3864-3 BB 9 /Z0ZO decided on 1.4.1.2.2020.

Conrplaint No. 3753 <tf 202(l

vi.

31 . Complaint stands disposed of,

32:,. File be consigned to registry.

I

(Samfli Kumar)
Member

(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 1,8.08.202L

(Vijay Kumar Goyal)

r-- Member
l**tt'*rt
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