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APPEARANCE:
Sh. Sumit Mehta
Sh. Bhrigu Dhami

1. The present compliaint dated 30.1,0.2020 has been filed by

the complainant/atlottee under section 31 of the Real Estate

[Regulation and Developmen,t) Act, 201"6 (in short, the Act)

read with rule ,ZB of the Haryana Real Estate [Regu)ation and

Development) Rukts, 201,7 (in short, the Rules) for violation

of section 11( J(a) of the Act wherein it is inter alia
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prescribed that the promoterr shall be responsible for all

obligations, responrsibilities and functions as provided under

the provision of the Act or the Rules and regulations made

there under or to the allottee as per the agreement for sale

executed inter se.

Unit and proiect rr:lated details

The particulars of unit details,, sale consideration, the etmount

paid by the conrplaLinant, date of proposed handing over the

possession, delay period, if any, have been detail:d in the

following tabular form:

A.

2.

Complaint No. 3752 of 2020

InformationS.No. Heads

1. Project name

2. Project area

-J. Nature of the

4. DTCP license

status

5. Name of licen

6. RERA Registe

7. RERA regist

B. Unit no.

;lnd location

project

no. and validity

isee

"supertech Hues", Sector- 68,

Gurugram

red/ not registered

31.12.2021.

32.83 acres

[As per the RERA

registration)

Group housing project

106 of 201,3 and 107 of 2013

dated 26.1,2.2013 valid till
25.12.2017

Sarv Realtors P.rivate Limited

Registered vide no. 182 of
2Ot7 dated 04.09.20L7

(Tower No. A to I{, K, M to P
and T, V, W)

2303,23'd floor', trlwer F

raLtion valid up to
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9. Unit meas

10. Date of
developer

11. Payment

1,2. Total con

13. Total ar
complain

14. Due date r
possessiot
of the buy
agreemen
month's g.

of possess
physical p
is earlier.

[Page 18 c

15. Delay
possessio
i.e. 18.08.

16. Status of

in handing over 3 Years and 18 days
n till the date of order
,ZO2L

ih. u"r.t Ongoing

Facts of the complaint

The complainant hras made the following submissir:ns in the

complaint:

i. That in the year 201,6, it was approached by the

employeesr of the respondent, with a prr:posal of

06.70.20t6

[Page 10 of complaint]

Construction lirrked payment
Plan

fPage 1.2 of comLplaint]

Rs.27 ,86,535 f -

[as per payment plan page no,

1,2 of complaint]

urinB

execution of
agreement

buyer

prlan

sideration

rrLount paid by the
a.nt

r of delivery of
on as per clause )A (24)
ryer's developer
,nt: b5r July 2018 + 6
gr?c€r period for offer
ssion and actual
possesslon whrcnever

i of complaint]

Complaint No. 37511 of 2020

1180 sq. ft.

[super area]

Rs.26,1,8,678/-

fas per customelr statement
page no. 34 of complaint]

31.07.201,8

fNote: - 6 montlh grace period
is not allowed]

B.

a
J.

[Page no. 11 of r:omplaint]
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ii.

investmenl. in one of its upcoming projerct being

developed ?nri marketed in the name of "S'upertech

HUES",loc;atecl in revenue estate of Village Badshahpur,

Sector 6{1, Gurugram, Haryana. Based on the

representations of the ernployees of the respondent, the

complainant agreed to book a unit in the aborve stated

project prurerly upon an assurance of quality

infrastructure & time bound delivery promise.

The complainant made ai booking of a residential unit in

the project ol' the respondent on 21'.09.201,6 and was

allotted a unlt bearing no. R0380F02303/flitt #2303,

block/tower-F, 23'a floor, Type-2BHK + 2TOl,

admeasuring a super arera of 1180 sq. ft. (109,63 square

meters approx.) in the project "supertech HUES"

located in the revenue estate of Village Badshahpur,

Sector 68, Gurugram, Haryana.

That the respondent in order to allot the above stated

unit to the complainant, entered in a 'buyer developer

agreemenl-" on 06.L0.2016 and in the terms of the said

agreement, the understanding in respect of thel total sale

consideral.ion [i.e. an arnount of Rs.27,86,535/- inclusive

of club rnenrbership charges, EDC+lDC, car parking

charges, generator power back up charges,

Complaint No.375ll of 2020

iii.
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iv.

V.

Complaint No.375,1 of 2020

electrificatrLon charges, e'[c, but exclusive of service tax),

payment ptan (i.e. C D).l'he due date for the possession

[i.e. July 2018t as per clause 8.24.) was reached upon

between the complainant and the respondent.

That against above statecl allotment, the complarinant has

already made a total payment of Rs.26,18,,678/- in

accordancel with the agr,eement on account of total sale

consideratiion till the completion of top floor roof slab.

That since December 20L7 the respondent has not been

working in the direction of completion of the project and

has even traltr:d the pace of development works at the

project site. It is needlt:ss to state that a payment of

approx. 95o/o has already been paid by the complainant

and the respondent post reaping the benefits from the

project qua c:ollection r:f majority sale receipts from

home buyers have abandoned the project s;ite. That,

furthermone, 1:he respondent has failed to cornply with

the provisions of the buyer developer agreement and the

RERA Act and has actedl in default of the sarne and till

date no proper updates regarding the project site are

listed on the 'website portal of the respondent.

Thereafter, in the tnonth of July 2018, the complainant

visited the office of the respondent, in respect of

vi.
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possession of its unit in arccordance with the terms of the

buyer der,,eloper agreement but neither it nor its

executives has; been abler to update the status regarding

the expected date of delirzery of the said allottecl unit.

Relief sought by the complainant:

The complainant has sought f,rllowing relief(s):

ti) To direct the respondenrt to pay equipment interest @

2o/o per rnonth of the entire amount paid by the

complainant, from the date of individual pay'ment, till

handing o\/er of possession of the said unit, along with

specific direction to the respondent to handover

possession of the said unit by executing a conveyance

deed;

[ii) To direct the respondent to pay interest as per the

provision of the Act for the entire period of dr:lay along

with specific ,Cirection to the respondent to trand over

possession of the said unit by executing a conveyance

deed;

(iii) To appoint an independernt auditor at the projerct site for

monitoring of the development works to ensure delivery

of the unit;

Complaint No. 37512 of 2020

C.

4.
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5.

Complaint No. 375,2 of 2020

On the date of hearing, ttre authority explained to the

respondent/promoter about the contravention as illleged to

have been committed in relation to section 11(4)[aJ of the

Act to plead guilty or not to plead guilty.

Reply by the respondent

The respondenl- has raised certain preliminary objer:tions and

contested the comtrllaint on the following grounds:

I. That comprlairtant booked an apartment being number

no. R03B0F'02303 in tovrer F, 23.0 floor, having a super

area of 11E0 rsq. ft.[approx.) for a total consid,eration of

Rs.27,86,5'.35 /- vide a booking form.

II. That consequentially, ;after fully understanLding the

various contrilctual stipulations and payment plans for

the said apartment, the complainant executed the flat

buyer agreernent dated 06.10.2016. Thereaftr:r, as per

clause 24 of the terms and conditions of the algreement,

the possession of the apartment was to be giv,en by July

201,8, with an additional grace period of 6 months.

III. That as per clause 24 ctf the agreement, compensation

for delay in giving possession of the apartmentt was not

given to allottee akin to the complainant who has booked

its apartment under a special scheme such as 'lrlo EMI till

D

6.
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IV.

Complaint No. 375 2 of 2020

offer of posses;sion, under a subvention scheme.' Further,

it was also categorically stipulated that any delay in

offering prlssession due to 'Force Majeure' conditions

would be excluded from the aforesaid possession period.

That in interregnum, the pandemic of covid-19 has

gripped tlhe entire nation since March 2020. The

Government of India has itself categorized the said event

as a 'Force Majeure' condition, which automatically

extends the timeline of handing over possessi.on of the

apartment to the complainant. Thereafter, it would be

apposite to note that the construction of the project is in

full swing, and the delay if at all, has been due to the

government-itnposed lockdowns which stallecl any sort

of construction activity'. Till date, there are several

embargos qua construction at full operational L:vel.

That the r:ornLplainant is not maintainable br:fore this

authority. This is because the relief claimed by the

complainant is for compensation in delay irr handing

over possession, and as :;uch this relief can onl'yz be given

by the adjudicating officer and not this authority. A

perusal of rule 29 and 30 of the Haryana RtiRA rules,

would drive home the submission of the respondent.

Further th.e I'unjab and Haryana High Cou,rt in M/s

V.

F'age B of 32
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Pioneer Llrban Land and Development L,imited &

others v Llnion of Indi,a and others has categorically

held that a claim for compensation is under the sole

ambit the adiudicating officer and not the authority.

Therefore, in view of the fact that the relief cJlaimed by

the comp.lainant is beyond the jurisdiction of this

authority, the complaint is liable to be dismissed.

VI. That the dela,,z if at all, has been beyond the ,control of

the responderrt and as such extraneous circumstances

would be categorized as 'Force Majeure', and would

extend the tirnLeline of handing over the possess;ion of the

unit, and c,rmltletion the project.

VII. The delay in c,rnstruction was on account of reasons that

cannot be attnibuted to it. It is most pertinenLt to state

that the flat truyer agreement provide that irr case the

developer/respondent delays in delivery of unit for

reasons nr:t zrttributable to the developer/respondent,

then the developer/respondent shall be entitled to

proportionate extension of time for completion of the

said project. The relevant clause which relates to the

time for ccrmpletion, offering possession extens;ion to the

said period are "clause 25 under the heading "prossession

of allotted floor f aparrtment" of the "allotment

Page9 of32
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agreement". 'Ihe respondent seeks to rellr on the

relevant clause of the agreement at the time of

arguments.

VIII. The force majeure clause, as is clear that the occurrence

of delay in case of delay beyond the control of the

respondent, inLcluding but not limited to the dispute with

the constructi0n agencies employed by it for completion

of the projr:ct [s not a delay on account of the rerspondent

for completiorr of the project.

IX. That the timeline stiprulated under the flat buyer

agreement was only tentative, subject to force majeure

reasons which are beyonLd the control of the respondent.

The respondent in an endeavor to finish the construction

within the sliipulated time, had from time to time

obtained various licenses, approvals, sanctions, permits

including r:xternsions, as and when required. Evidently,

the respondent had availed all the licenses and permits

in time before starting the construction;

X. That apart frc,m the defaults on the part of the allottee,

like the complainant herein, the delay in completion of

project was on account of the following reasons/

circumstances; that were above and beyond the control

of the responclent:

Page 10 of 32
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) shortagel ot[ labour/ workforce in the real estate

market ras the available labour had to return to their

respecti're :;tates due to guaranteed employment by

the Central/ State Government under NFi.EGA and

INNURNI[ Sc)hemes;

F that such acute shortage of labour, water and other

raw materials or the additional permits, licenses,

sanctions by different departments we rr0 not in

control of the respondent and were not at all

foreseeable at the time of launching of the pr:oject and

commencennent of construction of the com.plex. The

respondent cannot b,e held solely responsible for

things that are not in control of the respondent.

XL The respondent has furtlher submitted that the intention

of the forr:e rnajeure cl;ause is to save the pslforming

party from thr: consequences of anything over which he

has no control, It is no more res integra t.hat force

majeure js intended to include risks be'yond the

reasonable control of a party, incurred not as a product

or result ,of the neglige'nce or malfeasance of a party,

which have a materially adverse affect on the ability of

such party to perform its obligations, as where non-

performance is caused by the usual and natural

Paige L\ of 3?
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Consequences of exterrnal forces or where the

interveninl3 circumstancr:s are specifically contemplated.

Thus, in light of the aforementioned, it is most

respectfully submitted tlhat the delay in construction, if

any, is attributable to reasons beyond the control of the

respondent and as such it may be granted rr:asonable

extension in terrms of the allotment letter.

XII. It is public knowledge, and several courts and quasi-

judicial forums have taken cognisance of the devastating

impact of the demonetisation of the tndian economy, on

the real estate sector. 'l'he real estate sector is highly

dependent on cash flow, especially with rrespect to

payments meLde to labourers and contractors. The

advent of demonetisation led to systemic operational

hindrances; in the real estate sector, whereby the

respondent could not eff'ectively undertake construction

of the project for a period of 4-6 months. Unfortunately,

the real estater sector is :;till reeling from the altereffects

of demonetis;ation, wtrich caused a delay in the

completion of the project. The said delay wouJld be well

within the rlefinition of 'Force Majeure', thereby

extending the time period for completion of the project.

Page LZ of 32
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XIII. That the complainant has not come with cleran hands

before this ar"rthority and has suppressed the true and

material facts; from this hon'ble forum. It 'would be

apposite to note that the complainant is a mere

speculative investor who has no interest in taking

possessionr of the apartrnent. In fact a bare penisal of the

complaint would reflect that it has cited 'financial

incapacity' as a reason, to seek a refund of ttre monies

paid by it for the apartment. In view thereof, this

complaint is liable to be rlismissed at the threshLold.

XIV. That the said project is registered with this authority

vide registration no. 1B2l of 2017 dated 04.09.".2017. The

authority Jnad issued th,e said certificate which is valid

for a period coming frorn 04.09.2017 to 31,.1,2.2021. the

said registration certificate, the responderLt hereby

undertakes to complete the said project by December

2021.;

XV. The respondent has submitted that the completion of the

building is delayed by reason of non-availability of steel

andf or cement or other lbuilding materials and,/ or water

supply or electric powerr and/ or slow down strike as

well as insrufficiency of labour force which is beyond the

control of respondent and if non-delivery of prossession

Peqe 13 of 32
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is as a resrult rcf any act and in the aforesaid events, the

respondent strall be liable for a reasonable exltension of

time fbr delivery of possession of the said premises as

per terms of tlhe agreement executed by the complainant

and the respondent. The respondent and its olficials are

trying to complete the s;aid project as soon ars possible

and there is rro malafide intention of the respondent to

get the delivery of project, delayed, to the allottees. It is

also pertinenl. to mention here that due to orders also

passed by' the EnvironLment Pollution IPrerrention &

ControlJ Authority, the construction was/has been

stopped for a consideratrle period day due to high rise in

pollution in D,:lhi NCR.

XVI. That the enactment of Real Estate (Regulation and

Development.l Act, 201.(; is to provide housinlS facilities

with modern development infrastructure and amenities

to the allotteers and to protect the interest of allottees in

the real es;tatr: market sector. The main intens;ion of the

respondent is just to complect the project within

stipulated tinre submitted before the HARERA authority.

According to the terms of the builder buyer agreement

also it is mentioned that all the amount of delay

possessiotr vrill be completely paid/adjusted to the

Pitge 14 of 32
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complainant at the time final settlement on slerb of offer

of possessiorL. The project is ongoing project and

construction is going on.

xvll. That the r,:spr:ndent further submitted that tkre central

Government hLas also decided to help bonafide builders

to complete the stalled projects which are not

constructed rlue to sc:arcity of funds. The Central

Government announced Rs.25,000 Crore to help the

bonafide builders for completing the stalled/

unconstructed projects and deliver the homes to the

homebuyers. It is sub,mitted that the respondent/

promoter, being a bonafide builder, has also a,pplied for

realty stre:;s ftrnds for its Gurgaon based projects.

XVIII. That compounding all these extraneous consirlerations,

the Hon'ble Supreme Court vide ordetr dated

04.77.2019, imposed a lclanket stay on all cottstruction

activity in the Delhi- NCI{ region. It would be apposite to

note that t.he 'Hues' project of the respondent r,vas under

the ambit of the stay order, and accordingly, there was

next to no construction activity for a considerable

period. It is prertinent to note that similar stay orders

have been pas;sed durin6l winter period in the preceding

years as well, i.e.201.7-2:.018 and 201,8-2019. Further, a

Page 15 of32
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complete ban on construction activity at site invariably

results in a long-term halt in construction activities. As

with a complete ban the concerned labor was let off and

they traveled to their native villages or look for work in

other states, l.he resumption of work at site became a

slow process and a st.eady pace of construction as

realized afi,er long perioc[ of time.

XIX. The respondent has further submitted thaLt graded

response action plan targeting key sources of pollution

has been implemented during the winters of' 201,7-1,8

and 2018-19, These short-term measures during smog

episodes incluLde shutting down power plant, industrial

units, ban on construction, ban on brick kilns, action on

waste burninE; and construction, mechanized cleaning of

road dust, etc. This also includes limited application of

odd and even:scheme.

XX. That the pandemic of corrid-19 has had devastating effect

on the rnrorld-wide economy. However, unlike the

agriculturzrl attd tertiary sector, the industrial :;ector has

been severally hit by the pandemic. The real estate

sector is prinrarily depr:ndent on its labour force atrd

consequentially the spreed of construction Due to

government-irnposed lockdowns, there has been a

Page L6 of32
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complete stoprpage on all construction activities in the

NCR Area till fuly 2020.In fact, the entire labrour force

employed by the respondent were forced to return to

their homertov,rns, leavinig a severe paucity of labour. Till

date, there is shortager of labour, and as such the

respondent has not been able to employ the requisite

labour necess;ary for crcmpletion of its projects. The

Hon'ble Supreme Court jn the seminal case of Gajendra

Sharma v. U(il & Ors, as well Credai MCHI & Ann V.

UOI & Ors, has taken cognizance of the devastating

conditions of the real estate sector, and has directed the

UOI to corne up with a comprehensive sector specific

policy for the real est;ate sector. It is most humbly

submitted that the pandr:mic is clearly, a 'Forcer Majeure'

event, which automatically extends the tirrLeline for

handing orv'er lrossession of the apartment.

Copies of all the relevant documents have been filed and

placed on the record. 'fheir authenticity is not in dispute.

Hence, the conrplaint can ber decided on the basis; of these

undisputed documents and submission marle by the parties.

|urisdiction of ther authoritl,

The respondentl has raised objection regarding juris;diction of

authority to entertain the present complaint and the said

E.

PagetT of32
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objection stands rejected. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate

the present contpleLint for the reasons given below.

Territorial iurisrliction

As per notificatiorl no. 1/92t,/2017-ITCP dated 1.+.12.2017

issued by Tovyn and Country Planning Department, the

jurisdiction of Rezrl Estate R.egulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situaterd within the planning area of Gurugram

District. Thereforer this authority has complete [erritorial

jurisdiction to cleal with the present complaint.

E. II Subject matter iurisdir:tion

The authority has complet,e jurisdiction to dercide tl-re

complaint regarding non-compliance of obligations by the

promoter as per lrrovisions of section 11( )(a) of the Act

leaving aside compensation which is to be decided by the

adjudicating oflicer if pursued by the complainants at a later

stage. That hon'ble Real Estate Appellate Tribunal 'u,ide order

dated Appeal No. 7 4 of 201,8 titled as "Rantprastha

Promoters and l)eveloperst Pvt, Ltd, Vs. Ishwer Chand

Garg" decided on ,29.07.201t), has categorically held that the

Complaint No. 3752 of 2020

E.I

B.

9.
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hon'ble regulatory authority has the jurisdiction to deal with

the complaintsr with respect to the grant of interest for

delayed possesrsion" and cons;equently the same legal analogy

covers this complaint as well.

Findings on the objections raised by the respondent

F.I Obiection rr:garding thre proiect being delayed because
of force maieure circumstances and contr:nding to
invoke the Ibrce majeure clause.

From the bare reading of ther possession clause of the buyer

developer agreement, it Lrecomes very clear that the

possession of the apartment was to be delivere<l by fuly

?OLB. The respondent in itrs contention pleaded the force

majeure clause on the grouncl of Covid- 19. The Higlh Court of

Delhi in case no. O.M.P (I) (COMM.) No, BB/202'0 & LAs.

3696-3697/2020 title as ttI/S HALLIBURTON OFFSHORE

SERVICES INC VS VEDANTA LIMITED & ANR. 29,05,2020

held that the p,tst non-performance of the Contractpr connot

be condoned du:e t1t the C0VII)-19 lockdown in Marc:h_2_02_0_ln

lndia. The Cont:"racte_f__w_qs_Jtr breach since September 2019.

Onoortunities were' aiven to the Contractor to cure the same

reoeatedlv, Desoite the satne, the Contractor could not

complete the P,rBkct. The outbreak of a pandemic cannot be

used as an excu5g-f'or non-per,formance of a contract for which

the deadlines w,ele much befctre the outbreak itseT Now, this

10.
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means that the re:spondent/'promoter has to

construction of the apartment/building by f uly

clearly submitted by the res;pondent/promoter in its reply

fon page no. 2'7 ol'the reply) that only 420/o of the physical

progress has been completed in the project. The

respondent/promoter has not given any rr:asonable

explanation as 1[o vrhy the construction of the project is being

delayed and why the possess;ion has not been offered to the

complainant/allottee by the promised/committed time. The

lockdown due to pandemic- Lg in the country began on

25.03.2020. So the contentiorr of the respondent/promoter to

invoke the force m;ajeure clause is to be rejected as it is a well

settled law that "lVo one can take benefit out oJ" his own

wrong". Moreover there is nothing on the recordl to show

that the projecl- is near completion, or the developer applied

for obtaining or:culration certificate. Rather it is evirlent from

its submissions that the projr:ct is complete upto 42o/o and it

may take some more time to get occupation certificate. Thus,

in such a situation, the plea with regard to force majeure on

ground of Covid- 1'9 is not sustainable.

F.ll. Objection rr:garding errtitlement of DPC on ground of
complainan.t being inv'estor.
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1'1" I'he respondent ha:; taken a stand that the comprainrant is the
investor and not consumer, therefore, it is not entitred to theprotection of the 

^ct 
and thereby not entitred to f,e the

compraint under ser:tion 31 0f the Act. The respondent arso
submitted trrat the prreambre of the Act states that ttre Act is
enacted to protect the interest .f consumers of the rear estate
sector' The authority observes that the respondent is correct
in stating that the Act is enacted to protect the interest of
consumers of the rear estate sector. It is settred prinr:ipre of
interpretation that preambre is an introduction of a statute
and states main aims i} 0bjects of enacfing a statute but at the
same time, the prreambre cannot be used to defe,at the
enacting provisions of the Act. Furthermore, it is pertinent to
note that any aggrieved person can file a complaint against
the promoter if it r:on*ravenes or viorates any provisions of
the Act or rures or regurations made thereunder. Upon c,reful
perusar of ail the te.ms and conditions of the buyer deveroper
agreement, it is revelared that the r:omprainant is a buyer,, and
it has paid totar price of Rs.26 ,!8,678/-to the promoter
towards purchase of an apartm,ent in the project of. the
promoter' At this stage, it is important to stress upon the
definition of term arottee under the Act, the S2r,3 is
reproduced below for ready reference:
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"2(d) "allottee" in relation to a real estate project means the
person to tvhom a plot,, apartment or building, crs the
case moy beL has been al'lotted, sold (whether as freehold
or leasehold) or otherwise transferced by the pror,noter,
and inc'ludets the person who subsequently acquires the
ssid alt'otment through sale, transfer or otherwise but
does no't indude a person to whom such plot, apartment
or builcling, as the case r,nay be, is given on rent;"

ln view of above-mentioned ctefinition of "allottee" as well as

all the terms arLd conditions of the buyer developer

agreement executed between promoter and complaiinant, it is

crystal clear ttrat the complainant is an allottee(s) as the

subject unit was allotted to it by the promoter. The concept of

investor is not defined or referred in the Act. Ars per the

definition given under sectiron 2 of the Act, there will be

"promoter" and "allottee" and there cannot be a party having

a status of "investc,r". The MaLharashtra Real Estate Appellate

Tribunal in its order datr:d 29.01.201.9 in appeal no.

0006000000010557 titled as M/s Srushti Sangam

Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Ltd. And

onr. has also held that the concept of investor is not defined

or referred in the ,Act. Thus, the contention of promoter that

the allottee being an investor is not entitled to protection of

this Act also stands; rejected.

G. Findings on the relief soughrt by the complainant

Relief sought by the completinant: To direct the respondent

to pay equitable interest @) 2o/o per month of the entire
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amount paid blr the complainant, from the date of jindividual

payment, till hancling over of possession of the said unit,

along with sper:ific direction to the respondent to handover

possession of ttre sraid unit by executing a conveyance deed.

12. In the present complaint, the complainant intends to continue

with the project and is seekrng delay possession charges as

provided under the ltroviso to section 18(11 of' the Act"

Section 1B[1) proviso reads as under.

"Section 78: - Return, of amo'unt and compensation

18[1). If the promotetr foils to complete or is unable to give
possession oJ- an ttpartment, plot, or building, -

Provided thot where an allottee does not intend to withdraw
from the pro,iect, he slnall be paid, by the promoter, interest for
every month of d'zlay, till the handing over of the possesslion, at
such rate as may be p,rescribed."

13. Clause E (24) of the buyer developer agreement fin short,

agreement) providles lbr harrding over of possession and is

reproduced below: -

,,8, 
POSSESSION AIF UNIT: .

24. Th,z possess;ion of the unit shall be given by JULY
201B or exl.ended period as permitted by the agreetment.
Howev,?r, tt\e ca,mpany ,hereby agrees to compensa'te the
Allottee/s @ Rr;. 5.00/-(five rupees only) per sq. ft. of
super arec, of the unit per month for any de,loy in
handing over ptossession of the unit beyond the given
period plus' the grace period of 6 months and up to the
offer letter of Ttossession or actual physical possession

w,hichever is earlier. .However, any delay in ptrsissy
execut|on or its possessron caused due to force mojeure
conditions and/or any iudicial pronouncement sl"tall be

e.xcluded Jrom the aJ'bresaid possession perioa!. The

compeinsation a'mount tuill be calculated after the' lapse
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14. The author:ity tras gone through the possession claruse of the

agreement and observes thaLt this is a matter very rare in

nature where truiller has specifically mentioned the date of

handing over possession rather than specifying period from

some specific happrening of an event such as signing of buyer

developer agreernent, conrmencement of con.struction,

approval of buildirrg plan etc. This is a welcome step, and the

authority appreciates such firm commitment by the promoter

regarding handing over c,f possession but subject to

observations ol'the authority given below.

15. At the outset, it is relevant to comment on the preset

possession clause of the agreement wherein the prossession

has been subjer:teil to all kincls of terms and conditions of this

agreement and application, and the complainant not being in

default under alry provisions of this agreernent and

compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting

Complaint No. 375,2 of 2020

of the grace period and' shall be adjusted or paid, if the
adjustnnent is not possible because of the connplete
payment made by the Allottee till such dote, at the time
of final account statement before possession of the unit,
The pemalty clause will be applicable to only those
Allottee.s who have nctt boked their unit under any
sltecial / b,zneficial scheme of the company i.e. No EL4l
till ofJbr of possession, Subvention scheme, A:;sured
return etc and who honour their agreed pa;vment
schedu,le and make timely payment of due installments
and aclditional chorgei; as per the payment giv,en in
Allotme.nt Letter."
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of this clause and incorporalion of such conditions are not

only vague and uncertain but so heavily loaded in favour of

the promoter and against the allottee that even a single

default by the allottee in fulfilling formalities and

documentations etc. as prerscribed by the promoter may

make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over

possession los,:s its meaning. The incorporation, of such

clause in the buyet'developer agreement by the promoter is

just to evade the liability tovuards timely delivery of subject

unit and to deprive the allottee of his right accming after

delay in possession. This is just to comment as tor how the

builder has misused its domlnant position and draLfted such

mischievous clause in the agreement and the allottee is left

with no option but to sign on the doted lines.

1,6. Admissibility of glrace peri,od: As per clause E (ta4) of the

buyer developer agreement, the possession of the allotted

unit was supposed to be offered by the fuly 2018 with a grace

period of 6(sixJ months i.e. ]anuary 2019, There is nothing on

record to sho'w l.hat the respondent has completed tl"re

project in which ttre allotted unit is situated and has applied

for occupation certificate by July 2018. Rather, it ls evident

from the pleadings of the respondent that the construction of

Page25 of 32



WWRER'n,
tt$ nr tnr tcnahr,, 'r. ir' \-,/v'\v\-/l \i \l v I

1.7.

complaint No. 375,2 of 2020

the project is upto 42o/o complete and the entire project may

take some time to lget it completed and thereafter make offer

of possession to the allottee. So in view of these facts, the

developer can't be allowed grace period of 6 monLths more

beyond Iuly 20lB as mentioned in clause E (24) in the buyer

developer agreement,

Payment of derlay possession charges at prescriibed rate

of interest: Provir;o to section 1B provides that where an

allottee does not lntend to withdraw from the project, he

shall be paid, try the promoter, interest for every month of

delay, till the handling over of possession, at such rate as may

be prescribed and i.t has been prescribed under rule 15 of the

rules. Rule 15 has breen reprorluced as under:

Rule 75. Prescri,bed rate of interest- [Proviso to sectictn 72,
section 18 and' sub-section (4) and subsection (7) of
section 191

(1) For tlhe purpose of proviso to section L2; sectictn 18;
and sub-sections (4) and (7) of section L9, the "interest
at the' rate prescribed" shall be the State Bank oJ'lndia
highest marg[nal cost of lending rate +2%.:

Provid'zd that in case the State Bank of lndio
marg,inal cost o.f lending rate (NICLR) is not in ttse, it
shall be ,,eplaced by such benchmark lending rates
which the State Bank cf India may fix from time to time

.for lendin,q to the general public.

The legislature in its wisdom in the subordinate legislation

under the provision of rule l-5 of the rules, has determined

the prescribed rate of intelrest. The rate of interest so

determined by the: legislature, is reasonable and if the said

18.
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rule is followed to award the interest, it will ensurr: uniform

practice in all the clases.

19. Taking the case fro,m another angle, the complainant-allottee

was entitled to the delayed possession charges/interest only

at the rate of Rs.Si/- per sq. ft. per month as per relevant

clauses of the buyer's agreement for the period of such delay;

whereas, the pronroter was entitled to interest @ 24o/o per

annum compouncled at the time of every succeeding

installment for ther delayed payments. The functio,ns of the

authority are to safeguard the interest of the aggrieved

person, may be the allottee or the promoter. The rig;hts of the

parties are to be balanced and must be equitable. The

promoter cannrrt h,e allowed to take undue advantage of his

dominate posil.ion and to exploit the needs of the home

buyers. This authority is duty bound to take into

consideration the legislative intent i.e., to protect the interest

of the consumers/allottees in the real estate sector. 'fhe

clauses of the buyer's agree.ment entered into between the

parties are onel-sicled, unfair and unreasotrable with respect

to the grant of interest for delayed possession. 'fhere are

various other r:lauses in the buyer's agreement rnrhich give

sweeping powerrs to the promoter to cancel the allotment and

forfeit the amount paid. Thus, the terms and conditions of the
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buyer's agreernent are ex_facie one_sided, unfair and
unreasonabre, and the same shail constitute the unfair trade
practice on the part of the promoter. These r[ypes of
discriminatory terms and condiilons of the buyer,s
agreement will not be final and binding.

20' consequentry, as per website ,of the State Bank of I,dia i.e.,
"hupg#sbreo'in, the marginar cost of Iending rate fin shorr,
MCLR) as on dater i.e,, 18.08.20121 is 7.30o/o.Accordingry, the
prescribed rate of interest wi, be marginar cost of rending
r ate +lo7o i.e., 9.3 Oo/0.

21" The clefinition of term ,interes;t, 
as definecr under rsection

2(za) of the Act p.ovides that the rate of interest char.geabre
from the a,ottee by the promoter, in case of defaurt, srha, be
equar to the rate of interest which the promoter shLail be
Iiable to pay the ailottee, in case of defaurt, The rerevant
section is reproduced below:

"(za) "interest" r,neQ,S the rates of interest payabre by thepromoter or the allottee, as the ,orr'roy-n
Explanation, _For thtz purpose of t:his clause_(i) the rate oJ inter:est'chargeabre from the arottee by thtzpro.:oter, [n.cttse of default, siail be equal to the rateof interest whic,h the promo,ler shall be iiabte to pay thetallottee, in case of defoult;(ii) the.interes' po.ylti-by the: promoter to the arottee,sholl be from the date thi pro.,itei, received theamount or 0r* ,oart thereof tirt the daie tne amount orpart thereo,f and interest ihrrro, ir)r1rrAra, and theinterest payabre by the aro,ttee to tnTiromoter sha,
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be from the date the allottee defaults in payment to the

,promlter till the date it is paid;"
Therefore, interest on the delay payments lrom the

complainant shall be charged at the prescribed rate i.e.,

9.30o/o by the resprondent/promoter which is the same as is

being granted to the complainant in case of delayed

possession charges,

On consideratiion of the c'ircumstances, the documents,

submissions made by the parties and based on the findings of

the authority regarding contravention as per pro'visions of

rule 2B(2J, the Authority is satisfied that the respondent is in

contravention of ttre provisions of the Act. By virtuer of clause

E (24) of the agr(lement executed between the parties on

06.10.2016, thel possession of the subject apartment was to

be delivered wjithirr stipulateid time i.e., by 31,.07.2018. As far

as grace period is concerned, the same is disallowed for the

reasons quoted above. Therefore, the due date of handing

over possession is 31,.07.2018. The respondent hars failed to

handover possession of the subject apartment till date of this

order. Accordingl'y, it is the failure of the res;pondent/

promoter to fulfil its obligations and responsibilities as per

the agreemenl- to hand o\rer the possession rnrithin the

stipulated period, 'fhe authority is of the considered view that

there is delay on the part of the respondent tr: offer of
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possession of trre aLllotted unit to the comprainant ars per theterms and conditions of th,e
-ra+^-, A-, _-_ 

".rLrurrs or thrg buyer developer agreement

;;;.;;
OC/part OC has; been granterd to the project. Hence, thisproject is to be treated as on-going project and the provisions
of the Act sha, be appricabre equary to the buirder as; we, asallottee.

24' Accordingry, the ,on-compriance of the mandate contained inseftion l1(4)[al ,reari wi

part or,;J' ;",:;,,;;,: ::"::,::H' I i:T' ;:comprainant is entitred to deray possession charges at rate ofthe prescribecl inrerrest @ 9300/o, , *.;; 31,.07.2018 irill the
handing over of posses;sior 

" !u'r'

.t as per provisions of section 1B[1]
of the Act read with rule 15 of the Rules , 2017 .

H. Directions of the authority
25' Hence, the authoritrr herreby passes this order and issuers the

folrowing directions under section 37 0fthe Act to ensure
compriance of obrigatio;ns cast upon the promoter as per the
function entrusted t. thr: authority under section 3a$):
i' The respondent is directea to pay interest at the

prescribed rate of 9.30% p.a, for every month of delay
from the due date of possession i.e. 31,.07.2018 ti, the
handing over of.possession of the allotted uniU
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The comprairrant is directed to pay outstandinLg dues, if
any, after adj,stment of interest for the delayed period;

The arrears .f such ihter€st accrued from 37.07.2018

till the date of order by the authoriry shall ber paid by

the promoter to the ailottee within a period or,90 days

from date of this order atnd interest for every rnonth of
delay shall br: paid by the promoter to the allottee

before 10th of the subsequent month as per rule 16[2)

of the rules;;

The rate of intr:rest charg;eable from the ailotteers by the

promoter, in r:ase of defaurt shalr be chargecr at the

prescribed rate i.e., g.3 }ot'\ bythe respondent/pr-omoter

which is the serme rate o:f interest which the pr.omoter

shall be liatlle to pay the arottee, in case of def,aurt i.e.,

the delayed possession charges as per section ,L(za) of

the Act.

The respondent shall not charge anything from the

complainanl. w'hich is not the part of the buyer

developer agreement and would execute the

conveyance deed of the ar.totted unit within a period of

three months of receipt of possession by the alrottee.

ii.

iii.

iv.

V.
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vi' The respondent is debarred from claimingJ holding
charges from the comprainants/ailottees at an,r point of
time even aftr:r being part of buyer,s agreement as per
Iaw settlecr by hon'bre supreme court in civir alppear no.

3864-3889 /2020 decided on L4.1,2.2020.

26. Complaint stands disposed of,

27. File be consignecl to registry.

I

I

(Samfr Kumar)
Member

1r,. ,

(Vijay Kumar Goyal)
Membertu-(JZtL-+1

(Dr. K.K. Kha,ndelwal)
Chairman

Haryana Rear Estarle Regurat.ry Authorify, Gurugrarn
Dated: 1,B.0B.2OZI
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