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Complaint No. 1906 of ZOZI

Complainant

Respondent

Chairman
Member
Member

1. 'l'he present complaint dated 02.04,2021- has been filed by

the complainant/allol-tee under section 3L of the Real Estate

fRegulation and Development) Act, 2Ct1.6 [in short, the Act)

read with rule 28 of the Haryana Real l3st:rte (Regulation and

Development) Ilules, 2017 (in short, the Rules) for violation

o,f section 11[ )[a) of the Act wherein it is inter alia

prrescriberi that the promoter shall be responsible for all
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obligations, responsibilities and functions as provided under

the provision of the Act or the Rules and regulations made

there under or to the allottee a:; per the agreement for sale

executed inter s:e.

Unit and proiect related detail:s

The particuXars of unit details, saLle consideration, the amount

paid by the complainant, date of proposed handing rcver the

possession, delay period, if anjr, have been detailerd in the

following tabular form:

Complaint No. 1906 ctf 2021

A.

2.

S.No. Heads Information

1,. Project name and location "supertech Hues"', Sector- 68,

Gurugram.

2. Projer:t area

l

32.83 acres

[As per the RERII

registrationJ
..|
J. Nature ol'the project Group housing project

4. DTCP license no. and validity
status;

106 of 201,3 and 107 of 201.3

dated 26.1,2.2A13 valid till
25.72.201.7

5. Name of llicensee Sarv Realtors PriLvate Limited

6. RERA Relgistered/ not regist.ered Registered vider no. 182 of
2017 dated O4.tJ9.2OL7

(Tower No. A tor H, K, M to P
and T, V, W)

7. RERA. registration valid up to 31,.1,2.'.2021

B. Unit no. 120LA,13th floor, tower B

[Page no. 13 of complaint]

9. Unit measuring 1180 sq. ft.

[super areal
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Date of execution
developer agreencent

complaint No. 1906 of 2021

03.10.2016

[Page 1,2 of complaint]

of buyer

Pay'ment plan

Total consideration

Total amount paid
complainant

by the

Due date of delivr:ry of
possessic)n as per claus€ E (24)
of the buyer's derreloper
agreement: by August 201,8 + 6
month's grace period for offer
of possession ancl actual
phl,sical possession whichever
is earlier.

fPage 20 of complaint]

Delay in handing
possession till the date
i.e. 18.08.202L

3 rt.08.2018

[Ntote: - 6 month grace period
is not allowed]

2 Years 11 month and 18
days

over
of order

B.

3.

Fact of the complainl!

T'he complainant suhrmitted that in the year 2016, it was

approached by the r:mployees of the respondent, with a

proposal of invesl.ment in one of its upcoming project being

developed ancl markerted in the name of "Supertech HUES",

located in revenue estate of Village Badshahpur, Sector 68,

Clurugram, Haryana. Based on tlre representations of the

employees of the respondent, the complainant agreed to book

C D p;ayment Plan

[Page 72 of complaint]

R:;.29,56,426 / -

[as per payment plan page no
1.ql of complaint]

R:;.29,35,000/-

fas perr receipt infbrmation
page no. 33 to 36 of
ccrmplaint]
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a unit in the above stated project purely uporl an assurance of

quality infrastructure & time bound delivery promise.

The complerinant made a booking of a residential rlrrit in the

project of the respondent on 2|3.09.201"6 and was allotted a

unit bearing no. R0380801,201,t\/flitt #L20L4, block/ tower-

B, 13th floor, T,gpe-2BHK + 2TOI, admeasuring a super area of

1180 sq. ft, (109.63 square meters approx.) in the project

"supertech HUES" located in the revenue estate o,f Village

Badshahpur, Srector 68, Gurugram, Flaryana.

That the respondent in,ordei to allot the above stated unit to

the complainant, entered in a 'buy,er developer agreement"

on 03.10.20L6 and in the ternrs of the said agreennent, the

understanding in respect of ther total sale considera.tion (i.e.

an amount of Rs.29,56,426/- itrclusive of club mernbership

charges, EDtC+ tDC, car parking charges, generator porruer back

up charges, electrification ch;rrges, etc. hut exclusive of

service tax), payment plan [i.e,. C D).The clue date for the

possession [i.e. August 201,8 as per clause 8.24.) was rear:hed

upon between both the parties.

That against above stated allotment, the complainant has

already made a total paynnent of Rs.29,35,000/- in

accordance with the agreement and only a payment of

4.

Complaint No. 1906 of 2021

5.

6.
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R.s.1,47,821/- stands payable by the complainant to the

rr3spondent on offer ol' possession.

7, The complainant submitted that since April z01g the

rr3spondent has not been working in the direction of

completion of the prr:ject and has evr:n halted the pace of

developnrent r,vorl<s at the project site. It is needless to state

that a payment of approx. gUo/o has already been paid by the

complainant and the respondent post reaping the benefits

from the project clua r:ollection of majority' sale receipts from

home buyers have abandoned the project site. That,

furthermore, the resprondent has failed tr: comply with the

prrlvisions of the buyer developer agreement and the RERA

Act and has acted in default of the same and till date no

proper updates regarding the project site are listed on the

rnrebsite portal of the respondent.

The complainant further submitted that in June 2019, it

visited the office of ttre respondent, in res;pect of possession

of its unit in accordance with the terms of the buyer

developer agreement but neither it nor its executives has

been able to update the status regarding the expected date of

delivery of the said allotted unit nrlr are paying the monthly

delay penalty interest in accordancr3 to provision of RERA Act.

Rlelief sought by the complainant:

B

C.
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9. The complainant h;as sought folk:wing relieffs):

ti) To dir,ect the respondent to pay interest @ 24.o/o or

prescr,ibed rate in the Act on the paymgnl5 madr:

delayed compensation.

On the date of hearing, the authority explainecl to the

respondent/promoter about thr: contravention as alleged to

have been committed in relation to sr:ction l1(4)(a) ofthe

Act to pleacl guilty or not to plead guilty.

The respondent has raised certain preliminary object.ions and

contested the complaint on the fbllowing grounds:

I. That complainant booked an :rpartment being number

no. 1,2014 in tower B, 13th floor, having a super arela of

1180 sq. ft.[approx.J fon a total consideration of

Rs.2 9,116, 426 / - on 30.09 .201.6.

II. That consequentially, after fully understanrling the

various contractual stipulations and payment plans for

the said apartment, the complainant executed the flat

buyer agreernent dated 03.10.2016. Thereafter, as per

clause 24 of the terms and conditions of the agreement,

the possession of the aperrtment was to be ;3iven by

Complaint No. 1906 of 2021

as

AS

10.

D

11..
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III.

Decermber 2019, with an additional grace period of 6

months.

That as per claurse 24 of the agrelement, compensation

for delay in giving possession of tkre apartment was not

given to allottee erkin to the cornplainant who has booked

its apartment uncler a special scherne such as 'No EMI till

offer of possession, under a subvention scheme.' Further,

it was also catelgorically stipulated that any delay in

offering possession due to 'Force Mlajeure' conditions

would be excluded from the aforesaid possession period.

That in interregnum, the perndemic of covid-19 has

gripped the entire nation since Ivlarch 2020. The

Government of India has itself categorized the said event

as a 'Force Majeure' condition, which automatically

extends the timeline of handing over possession of the

apartment to ther complainant. Thereafter, it would be

apposite to note t.hat the construction of the project is in

full swing, and the delay if at all, has been due to the

government-imposed lockdowns whir:h stalled any sort

of construction activity. Till date, there are several

embargos qua construction at l'ull operational level.

That the said project is registered with this authority

vide registral-ion no. 1-82 of 2017 dated 04.09.201,7 and

Complaint No. 1906 of 2021

I\r.

\r,
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the ciompletion date as pel said registration is

30.1,2."2021,.

VI. That the dela'y if at all, has been beyond the control of

the rerspondent and as SUrch extraneous circutnstances

would be categorized as 'Force Majeure', and would

extendi the timeline of handing over the possession of the

unit, and coml:letion th0 project.

VII. The derlay in constrUction \ /as on account of rearsons that

cannot be attributed to it. It is most pertinent to s;tate

that ttre flat buyer agreement provides that in caser the

developer/res;pondent delays in, deli,r'ery of unit for

reasons not attributable to the developer/responclent,

then the developer/respondent shall be entitled to

proportionate extension of time for completion of the

said project. The relevant clause which relates to the

time fclr completion, offering possession extension tcl the

said period are "clause 24 under the heading "possession

of allotted floor f apartrnent" of the "erllotrnent

agreernent". The responclent seeks to rely on the

relevant clauLse of the agreement iat the time of

arguments.

vlll. The force majeure clause, as is clear that the occurr(3nce

of delay in c:ase of delay' beyond the control of the

Crrmplaint No. 1906 of 2021,
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IX.

Complarint No. 1906 of 2021

respondent, incluLding but not limited to the dispute with

the construction agencies emprloyerd Lry it for completion

of the project is nLot a delay on account of the respondent

for completion of'the project.

That the tirneline stipulated under the flat buyer

agreement w,as only tentative, subject to force majeure

reasons which are beyond the control of the respondent.

The respondent in an endeavor to finish the construction

within the stipulated time, had from time to time

obtained various licenses, applrovals, sanctions, permits

including extensions, as and 'when required. Evidently,

the respondent hrad availed all the licenses and permits

in time befone starrting the conlstruction;

That. apart fiom the defaults on the part of the allottee,

like the complainant herein, the delay in completion of

project was on account of the following reasons/

circumstances that were above and beyond the control

of the respondent:

F shortage of labour/ workforce in the real estate

market as; the available labour hacl to return to their

respective states due to guaranter:d ernployment by

the Central/ istate Government under NREGA and

JNNURM Schernes;

)(.
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) that such ar:ute shortage: of labour, tvater and other

raw materials or the additional permits, licenses,

sanctions t,y different departments were not in

control of the respondent and were ilrf,t at all

foreseeable at the time olfl launching of the project and

commencement of construction of the comprlsa. Jhs

respondent cannot be held, solely respotts;ible for

things that are not in'control of the respondent.

XI. The respondent has further submitted that the intention

of the force rnajeure claus;e is to save the performing

party from ihe .onr.quences of anything over rnrhich he

has no control. It is no rmore res integra thLat f,orceU

' 's intended to include risks bey,3nfl themajeufe ls iilLtrilutru LU lllutuue I lSKs

reasonable control of a party, incurred not as a product

or result of the negligenc€ or ntalfeasance of a party,

which have a materially aclverse affect on the ;rbilit.y of

such party to perform its obligations, as whr:re non-

performance is caused by the usual and natural

consequences of external forces or where the

intervening circumstances are specifically contemplated.

Thus, in light of the erforermentioned, it is rnost

respectfully srubmitted that the delay in construction, if

any, is attributable to reasons beyond the con[rol of the
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respondent and ies such it may be granted reasonable

extension in terms of the allotntent letter.

XIlt. It is public knovrledge, and s;everal courts and cluasi-

judicial forums have taken cognisance of the devastating

impact of the dennonetisation rtf the Indian economy, on

the real estilte sector. The real estalte sector is highly

dependent (f,n cash flow, especially' with respect to

payments made to labourers and contractors. The

advent of demonetisation led to systemic operational

hindrances in the real esterte sec[or, whereby the

respondent r:ould not effectively undertake construction

of the project for a period of 4'-6 months. Unfortunately,

the real estate sector is still reeling from the aftereffects

of clemonetisation, urhich caused a delay in the

completion of the project. The said delay would be well

within the definition of 'Force Majeure', thereby

extending the time period for completion of the project.

XIII. That the complainant has not come with clean hands

before this authority and has suppressed the true and

material facts from this authority. It would be apposite

to note that the complainant is a mere speculative

investor who has no itrterest in taking possession of the

apartment. In fact a bare perursal of thLe complaint would

Complaint No. 1906 of 2021
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to seek a refund of the monies paid by it for the

apartment. In view thereof, this complaint is liable to be

dismissed at tlhe threshold.

XIV. The respondent has submitted that the completion of the

building is delayed by reason ol'non-availabilit'',2 of steel

andf ot cement or other building;materials andl or w'ater

supply' or electric power andl or slow, down strike as

well as insufficiency of labour lorce which is beyoncl the

control of respondent and if non-delivery of prossession

is as a result of any act and in the aforesaid e,vents, the

respondent shall be liable for a reasonable extension of

time for deliv'ery of posse:;sion of the said premisers as

per terms of the agreement executed by the conrplainant

and the respondent. The relspondent and its officials; are

complete the sairl project as soon as possibletrying to

ancl there is no malafide intention of the respondent to

get thr: delivery of projecr, 6.t2rged, to the allotrtees. It is

also pertinent to mention here that due to orders also

passecl by thre Environment Pollution [Prerzention &

ControlJ Authority, the construction was/has been

stopperd for a considerable period day due to high rise in

pollution in Drelhi NCR.

[L;-plr* N" ,ro;"f ,oC

reflect that it has cited 'financiztI incapacity' as a reason,
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X!'. That the enactment of Real Estater (Regulation and

DevelopmentJ Act, 201,6 is to provide housing facilities

with modern development infnastrucl.ure and amenities

to the allottees and to protect the interest of allottees in

the real estate mierket sector. '[he main intension of the

respondent is jrust to complect ttre project within

stipulated time submitted befo,re the I{ARERA authority.

According to the terms of the builder buyer agreement

also it is mentioned that all the amount of delay

possession will be completerly paicl/adjusted to the

complainant at tLre time final s;ettlement on slab of'offer

of possession, tlhe project is ongoing project and

construction is gc,ing on.

XVI. That the respondent further submitted that the Central

Government has also decided to help bonafide builders

to complete the stalled prrojects which are not

constructed due to scarcity of funds. The Central

Government announced Rs.25,000 (lrorel to help the

bonzrfide builders for completing the stalled/

unconstructred projects and deliver the homes to the

homebuyers. It is submitted that the respondent/

promoter, being a bonafide builder, has also applied for

realty stress funds for its Gurgraon based projects.

Complaint No. 1906 of 2021,
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XVII. That compounding all these extraneous consirl,erations,

the Hon'ble Supreme Court vide orde'r' dttted

04.17:2019, imposed a blanket. stay on all construction

activitlr in the Delhi- NCR rt:gion. [t would be apposit.e to

note ttrat the 'Hues' project of the respondent rvas under

the ambit of the stay order, ancl accordingly, [here was

next to no r:onstruction activ'it1r for a cons;iderable

period. It is pertihent to note that similar stay orders

have been pas;sed during w'inter period in the preceding

years as well, i.e.201"7-201.8 anrl 201,8-2019. Further, a

compl:te ban on construction activity at site invariably

results; in a lo,ng-term halt in construction acti',rities;. As

with a comple:te ban the concerned labc,r was [ert off and

they traveled to their native villages or look for work in

other states, the resumptiron ol'work at site b,ecame a

slow llrocess and a steady pace of construction as

realized after long period of time.

XVIII. The respondent has further submitted that graded

response actir:n plan targeting key sources of' pollution

has been imprlemented during the winters o[ 201'7-18

and 2018-19, These short-term measures during smog

episodes include shutting rlown power plant, industrial

units, lban on construction, ban on bricl< kilns, actio.n on

Complaint No. 19Oti of 20'21,
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waste burning and construction, mechanized cleaning of

road dust, etc. Tlhis also includes limited application of

odd and even scheme.

xlx. That the pandem.ic of covid-19 has had devastating effect

on the world-raride economy. However, unlike the

agricultural and t.ertiary secton, the industrial sector has

been severzrlly hit by the pandemirc. The real estate

sector is primarily dependent on its; labour force and

consequentially the speed of conrstruction. Due to

government-imposed lockdowns, there has been a

complete str:ppage on all construction activities in the

NCR Area till |u1,1 2020. In fact, the entire labour force

employed b:f the respondent were f,orced to return to

their hometowns, leaving a se\/ere paucity of labour. Till

date,, there is shortage of labour, and as such the

respondent has not been able to employ the requisite

labour necessar)/ for completion of its projects. The

Hon'ble Supreme Court in the seminal case of Gajendra

Sharma v. UOI l9 Ors, as well Credai MCHI & Anr. V.

UOI & Ors, has taken cognizance of the devastating

concXitions of the real estate sector, attd has directed the

UOI to come up with a comprehensrive sector specific

policy for the real estate sector. It is most humbly
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submitted that the pandemic is r:learly a 'Forcer Majeure'

event, which automatically extends the tinreline for

handing over lrossession of the iapartment.

Copies of all the relevant documents have been filed and

placed on [he record. Their authenticity is not itr dispute.

Hence, the complaint can be decided on the basis of these

undisputed documetrts and subrnission made by the partir:s.

furisdiction of the authority

The authoriity has; complete jurisdiction to der:ide the

complaint regarding non-comp,li2pce of obligationrs by the

promoter as per provisions of section 11(al(a) of' the Act

leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the compl;ainants at a later

stage. That hon'ble Real Estate,Appellate Tribunal rzide order

dated Appeal No.74 of ZC|1.B titled as "Rantprastha

Promoters and Developers PvL Ltd. Vs. Ishwer Chand

Garg" decirled on 29.07.201.9, hras categorically held that the

hon'ble regulatory authority has thr: jurisdiction to deal 'with

the complaints with respect 1to the grant of interest for

delayed porssession" and consequently the same legal analogy

covers this complaint as well.

F. Findings on the obiections raised hy the responclent

Peqe L6 of 29
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F.I Obiection regarding the proiect being delayed because
of force maieure circumstances and contending to
invoke the force maieure clause.

l,+. From the bare reading of the possession c:lause of the buyer

developer agreernent, it becomes verJ/ clear that the

p,oSS€ssion of thel apartment was to be delivered by August

ZOLB. The respondent in its contention pleaded the force

majeure clause on the ground of Covid- 19, The High Court of

Delhi in case no. O.NI.P g1 lCOrurW; ruo SB/2020 & LAs.

3696-3697/202(t title 'as M/S HALLIBU'RTON OFFSHORE

S,ERVICES INC VS VEDANTA LIMITED & ANR, 29.05,2020

he.td that the past nor,r-perforAance of *e Contractor cannot

bLcondorted due !,o the C0VID-19 lockdowrl in March 2020 in

lrylia. The Contfactor was in breach sinc,z" SeptemUer ZOn

)Boortunities were qit/en to the ContractaLlL cure-the-sgne

rt.fieatedlv. Desoile---!:he same, the Conrl[gc'tor could not

cttmolete the Proiect. The outbreak of a oandemic cannot be

u,st.d as a,n excuse-futlton-performance of a contract for which

tlrc deadlines were murcn Uefore tne outAreak itse[ Now, this

nreans that the respondent/promoter has to complete the

cr:.nstruction of the apartment/buildingby August 2018. It is

cJ,e,arly mentioned by the respondent/prornoter for the same

pr,rject, in complaint no. 291,6 of 2020 forr page no. 28 of the

reply) that only 420,/o of the physical progress has been

completed in ther project. The respondent/promoter has not
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given any reasonable explanation as to why the construr:tion

of the project is being delayed and why the posse:;sion has

not been offered to the complainant/allotteer by the

promised/r:ommitted time. Ther lockdown due to p;rndemic-

19 in the country began on 25.03 .2C120. So the con.tention of

the respondent/promoter to in'roke the force majeure clause

is to be rejected as it is a well settled law that "No one can

take bene,fit out of his 'own wrong". Moreoven there is

nothing on the record to show that the project is near

completion, or the developer applied for obtaining

occupation certificate. Rather it is evident lrom its

submissionLs thdt the project is complete upto 420/o and it may

take some more time to get occupation certificate. Thus, in

such a situation, the plea with regard to force rrraLjeure on

ground of Covid- 19 is not sustainable.

F.II. Obir:ction regarding entitlement of DpC on ground of
conlplainant being inves tor.

15. The respondent has taken a stand that the complainant is the

investor and not consumer, therefone, it is not entitled to the

protection of the Act and thereby' not entitled to file the

complaint under section 31 of the Act. The respondent also

submitted tthat the preamble of the ,Act states that the Act is

enacted to protect the interest of consumers of the real estate

sector. The authorily observes that the respondent is correct
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in stating that the Act is enacted to prol.ect the interest of

consumers of the real estate sector. It is rsettled principle of

interpretation that preamble is an introduction of a statute

and states main aims i&, objects of enacting a statute but at the

same time, the prezrmble cannot be ursed to defeat the

enacting provisions ol. the Act. Furthermore, it is pertinent to

note that any aggrieved pers.on can file a complaint against

the promoter if it contravenes or violates; any provisions of

the Act on rules or regulations made thereunder. Upon careful

perusal of all the terms and conditions of tihe buyer developer

agreemetrt, it is revealed that the complainant is a buyer, and

il. has paid total price of Rs.29,35,000,/-to the promoter

tr:'wards purchase of an apartment in the project of the

promoter. At this stage, it is important 1to stress upon the

definition of term allottee under the Act, the salne is

reproduced below for ready reference:

"2(d) "allottee"' in rel'ation to a real estate projec.t.means the
person to who'm a plot, apartntent or builcling, as the
c:ase ma),be, has been allotted, sold (wh'ether as freehold
or leasehold) or otherwise transferred by the promoter,
and includes t,he person who subsequently acquires the
said allotment through sale, transfer or otherwise but
does nat inclucle a person to whom sucih plot, opartment
or builtliin,g, as the case may be, is given on rent;"

ln view of above-mentioned definition of ''allottee" as well as

all the terms and conditions of the buy,sr developer

agreement execut:ed bretween promoter and complainant, it is
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crystal cleaLr that the complairtant is an aXlottee(s) as the

subject unit. was allotted to it by the promoter. The concept of

investor is not defined or referrred in the Act. As per the

definition given under section 2 ol' the Ar:t, there will be

"promoter" and "allottee" and there cannot be a party having

a status of ''investor". The Maharashtra Real Estate ltppellate

Tribunal in its order dated 29.01.2019 in appeal no.

000600000,0010557 titled ers M/s Srushti SanlTam

Developerst Pvt, Ltd. Vs. Sarvupriya Leasing (P) ,Ltd. And

anr. has ak;o held that the concept of investor is nrct defined

or referred in the Act. Thus, the contention of promoter that

the allottee being an investor is; not entitled to prcrtection of

Findings on the relief sought try the complainant

Relief sought by the complainant: 'Io direct the res;ponrlent

to pay interest @ 240/o or as prerscribed rate in the ,Act orr the

payments rnade as delayed compensation.

In the present complaint, the complainant intends to continue

with the project and is seeking delay possession chargers as

provided under the proviso to srlr:tion 1B(1) of the Act.

Section 1B(1) proviso reads as under,

"Section 78: - Return of amount and compensation

1B(1). I,f the promoter fails to c:omplete or is unable to give
possession of an apartment, plot, or builtling, -

Complaint No. 190t3 of 2021,

G.

1,6.
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Prov.[ded that where an allottee does not intend to withdraw
from the proJ'€ct, he :;hall be paid, by the prontoter, interest for
every month o1'delay, till the handing over of the possession, at
such rate as ml-y be prescribed."

1'7. cliluse E (24) ol' the buyer developer agreement [in short,

agreement) prov'ides for handing over of possession and is

rr3produced belor,l,: -

,,8, 
POSSES,SION OF UNIT: -

24. The trtosses,sion of the unit shall be given by August
2018 or extend'ed period as perntitted by the agreement.
L{owever, the company hereby agrees to compensate the
Allottee/,s @ trls. 5.00/-(five rupees only) per sq. ft, of
super area of' the unit, per month fior any delay in
handing over ,oossession of the unit b,eyond the given
period plus thet grace period of 6 months and up to the
offer letter of possession or actual ph"ysical possession
whicheve'r is 'earlier. How;ever, any delay in projec't
execution or it,s possesslon caused due to force majeure
condit[ons and/or any judicial pronouncement shall be

excluded from the aforesaid possession period. The
cofipefisotion qmount will be calculate'd after the lapse
of the grqce period and shall be adjusted or paid, if the
adjustment is not possible because 'of the complete
payment made by the Allottee till such date, at the time
of final account statement before possessron of the unit.
The pen'alty clause will be applicable to only those
Allottees who have not boked their unit under any
speciol / bene)icial scheme of the company i.e. No EMI
till offer of ptossession, Subvention .echeme, Assured
return e'tc an'd who honour their ogreed payment
schedule qnd rnake timely payment of due i,nstallments
and additiona,l charges As per the po)tm€nt given in
Allotment Lette.r."

18. The authority has gone through the possession clause of the

agreement and observes that this is a rnatter very rare in

nature where builder has specifically melltioned the date of

handing over possession rather than specifying period from

some spercific happen:ing of an event such as signing of buyer

developer agreement, commencement of construction,

Cornplaint 1.906 of 2021
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approval of building plan etc. This is a welcorne ste1l, and the

authority appreciates such firm comntitment by the promr:ter

regarding handing over of possession but subject to

observationLs of the authority given below.

1,9. At the outset, it is relevant to comment on the preset

possession clause of the agreernent wherein the possesrsion

has been subjected to all kinds of terrns and conditions of this

agreement and application, and the c:omplainant not bein,g in

default under any prbvisions of' this agreenrr:nt and

compliance with all provi5i6n5, formalitiers and

documenta[ion as prescribed by the promoter. The dralting

of this clauLse and incorporation of such conditions; are not

only vague and uncertain but so heavily loaded in lavour of

the promoter and against the allottee thert even a single

default b), the allottee in fullilling formalities and

documentations etc. as prescribecl by the promoter may

make the possession clause irrelev'ant for the purpose of

allottee and the commitment date for handing ove r

possession loses its meaning. The incorporation of such

clause in ttre buyer developer a.greement by the promoter is

just to evarle the liability towar:ds timely delivery of subject

unit and to deprive the allottere of his right accruing after

delay in possession. This is jus;t to comment as to how the
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builder has misused its dominant position and drafted such

mischievous clause in the agreenlent and the allottee is left

w,ith no option but to s;ign on the doted lines.

Admissibility of'grace period: As per clause E (24) of the

buyer developer agrerement, the possession of the allotted

unit was supposed to be offered by the August 201.8 with a

grace period of 6[six) months i.e. February 2019. There is

nothing on recor(l to show that the responclent has completed

the project in w'hich the allotted unit is situated and has

applied for occupation certificate by August 2018. Rather, it is

e'vrdent lirom thLe plealings of the respondent that the

crrnstruction of the project is upto 42o/o complete and the

en[ire project may take some time to ge1. it completed and

thereafter make r:ffer of possession to the allottee. So in view

of these facts, the developer can't be allor,r,ed grace period of

6 rnonths more beyond August 201,8 as mentioned in clause E

(:2.1) in the buyer <leveloper agreement.

Admissibility ol'delay possession charges at prescribed

rate of interest: T'he complainants are seeking delay

possessicrn charg€:s at the rate of 24o/o p.a, However, Proviso

to section 18 provides; that where an allottee does not intend

to withdraw from tl:re project, he shalt be paid, by the

promoter, interest for every month of delay, till the handing

2t.
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over of possession, at such rate as lrl?yr f s prescribe:d and it

has been prescribed under rule 15 of the rules. Rulre 15 has

been reproduced as under:

Rule 75, Prescribed rate of inte'rest- fProviso to sectiort 72,
section 18 and sub-section 1'4) and subserction (7) of
section 191

(1) l'tor the purpose of proviso to sec:tion L2; section L8;

and sub-sections (4) and (7) of ,section L9, the "interest
crt the rate prescribed" shall be the State Bank oJ'lndia
highest marginal cost of lending rate +296.:

Provided that in cas'e the State Etank of )ndia
rnarginal cost of ldnding rate 1'lv[(]LR) is' not in u.se, it
shall bet replaced by such be.nc:hmark lending rates
which tlne State Bank of India may fix frotn time to time

Jbr lending to the general publ,it:.

22. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has del.ermined

the prescribed rate of interest. 'fhe rate of interest so

determinedl by the legislature, is reasclnabl: and if the said

rule is followed to award the inLterest, it wilI ensure unifbrm

practice in all the cases.

23. Taking the case from another angle, the complainanr[-allottee

was entitled to the delayed possessirtn charges/interest only

at the rate of Rs.S/- per sq. ft. per month as per relevant

clauses of the buyer's agreement for the period of such delay;

whereas the promoter was enlitled to interest @ Z4o/o per

annum compounded at the timer of e\/ery succeeding

installment for the delayed palTments. The functions of'the

authority are to safeguard the interest of the aggrieved

Complaint No. 19Oti of 20',2\
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person, rnay be the allottee or the promotr3r. The rights of the

perrties iare to tre b,alanced and must be equitable. The

promoter cannot be allowed to take undue advantage of his

clominatr: position and to exploit the needs of the home

truyers. This authority is duty tround to take into

consideration the legislative intent i.e., to protect the interest

c,f the consurners/allottees in the real estate sector. 'rhe

clauses of the buyer's ,gr..rn.nt enterecl into between the

Frarties are one-r;ided, unfair and unreasonable with respect

to the gnant of interest for delayed possession. There are

various other clauses; in the buyer's agreement which give

svueepingJ powerrs to the promoter to cancerl the allotment and

frrnfeit the amount paid. Thus, the terms and conditions of the

bu.yer's agreement are ex-facie one-s;ided, unfair and

unreasonable, arrd the same shall constituLte the unfair trade

practice on the part of the promoter. These types of

discriminatory terms and conditions of the buyer's

agreement wilI not be final and binding.

24. Consequr:ntly, as per website of the Stater Bank of India i.e.,

hltps/Ablco.irl, the rnarginal cost of lending rate [in short,

NICLR) as on date i.e., 18.08.202t is 7.30o/o. Accordingly, the

prescriberd rate ,of interest will be marginal cost of lending

r at e +20/o i.e., 9.300/0.

Page 25 of 29
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25. The definition of term 'interest' as definecl under section

Z(za) of the Act provides that the rate of interest chargeable

from the allottee by the promottlr, in case of default, shall be

equal to the rate of interest r,l,hictr the promoter shall be

liable to pzry the allottee, in crase of default. The relerrant

section is reproduced below:

"(za) "interest" means the rate:s of [nterest poyable fuy the

promote'r or the allottee, as the cose may be.

Explanation. -For the purpose qf this t:louse-
(i) t,he rate o,f interest chargeable from the ollottee lc1' s1r,

p'romoter, in case of default, sih'all be eclutal to the rate
o'f interest which the promoter shall be licrble to palt the

a'llottee, in case of default;
(ii) the interest payable by the promoter to the at'lttttee

shall be from the d.ate t!t...p:o^!ter received the
a,mount or any part thereof till the date the amount or

t,;r;i;r;lttii;ii"r;,!:;!;?,:i::,#,"i:;zi;t,;nrt

promoter till the date it is paid;"

26. Therefore, interest on the delay, payments from the

complainanLt shall be charged at the pres;cribed rate i.e.,

9.3oo/o by the respondent/pronaoter which is the saLme as is

being granted to the complainant in case of delayed

possession charges.

27. On consideration of the circumstances, the documents,

submissions made by the parties and based on the lirrdings of

the authoriity regarding contravention as per provisions of

rule 2B(2J, the Authority is satis;fied that the respondent is in

contraventjLon of the provisions of the Act. B,g virtue of cl;ause

Complaint 1.906' r>f 2021,
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E (24) of, the agreement executecl betwelen the parties on

03.10.2016, the posserssion of the subject apartment was to

be delivered within stipulated time i.e., by 31.08.2018. As far

as grace period is conLcerned, the same is disallowed for the

reasons quoted above. Therefore, the due date of handing

o'ser possession ls 31,08.2018. The respondent has failed to

h;andover possesr;ion of the subject apartment till date of this

orrler. Accordin6Jly, it is the failure of the respondent/

promoter to fr,rlfil its obligations and resp,onsibilities as per

tlrer agreement to hand over the possession within the

stipulated period, The authority is of the considered view that

threre is delay on thr: part of the respondent to offer of

possession of the allotted unit to the comtrllainant as per the

terms and conditions; of the buyer developer agreement

d:rted 03.10.2016, sygl^uted between the prarties. Further no

O,C/part OC has been granted to the projecl.. Hence, this

project is to be trr:ated as on-going project and the provisions

of'the Act shall be applicable equally to the builder as well as

allottee.

2t\. Ar:cordingly, the non-compliance of the mandate contained in

serction 11(4)(aJ read with section 1B(1J of ttre Act on the

part of the respondent is established. As such the

cornplainant is entitlecl to delay possession charges at rate of

Complaint No. 1906 of 20Zl
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the prescribed interest @ 9.3001c p.a. w.e.f. 31.08.2018 till the

handing over of possession as per provisions of section 1B(1)

of the Act rread with rule 15 of thLe Rules, 2017.

H. Directions of the authoritY

29. Hence, the Authority hereby pass this ordr:r and issue the

following directions under section 34(Cl of the Act:

i. The respondent is direr:ted to pay interest at the

prescribed rate of 9.30% p,a. lbr every month of delay

from the due date of posr;ession i.e. 31.08.2018 till the

handing over of possession of the allotted uniU

The complainant is directed to pay outstanding dues, if

any, rafter adjustment of interest for the delaye,C period;

The arrears of such interest accrued from 31.08.;2018

till the date of order by the authority shall be paid by

the promoter to the allottees r,rrithin a period of 90 days

from date of this order and interest for every month of

delaSz shall be paid by the promoter to the all:ttee

before 10th of the subsequent month as per rule 16(2)

of the rules;

The :rate of interest chargeable fr:om the allottee by the

promoter, in case of default shall be charged at the

presr:ribed rate i.e., 9.300/'r by the respondent/ promoter

which is the same rate o[ interest which the promoter

ii.

iii.

iv.
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shall be liable to pay the allottee, in case of default i.e.,

the delayed possession charges as per section z(.za) of

the Act.

v. The resporrdent shall not r:harge anything from the

complainant w'hich is not the part of the buyer

developer agre€)ment. The respondent is debarred from

claiming Jholding charges from the complainant/

allottee at any point of timer even ;after being part of

buyer's agreement as per law settlerl by hon,ble

Supreme Court in civil appeal no. 3864-3899 /ZOZO

decided on 1,4.I2.2020.

30. Complaint stands disposed of.

31. File be consigned to rergistry.

I
I

(Samih Ktrmar)
Member

',,
'rl

(Vijay Kumar Goyal)

ilember
(Dr. K.K. 

XH:*"'rvar)
Haryana Real Estate Regulatory Authorit;y, Gurugram

Dated: 1,8.08.202L

Complaint No. 1906 of 2021.
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