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Complaint no. i 3480 of 2020
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2.  Shubhi Jain
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Versus I
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Address: - Office No. 12214, Devika
Tower, 12 floor, 6, Nehru Place, New
Delhi-110019 IRTspnndents
|
CORAM:
Shri Samir Kumar Member
Shri Vijay Kumar Goyal Member
APPEARANCE:
Shri Anshul Gupta Advocate for the complainants
Ms. Shriya Takkar Advocate for the respondents

ORDER

1. The present complaint dated 29.10.2020 has been filed by the

complainants/allottees under section 31 oft
(Regulation and Development) Act, 2016 (in
read with rule 28 of the Haryana Real Estate (
Development) Rules, 2017 (in short, the Rules)

section 11(4)(a) of the Act wherein it is intef

he Real Estate
E;hnrt, the Act)
Regulation and
for violation of

alia prescribed
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that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Actor

the rules and regulations made there under or to [he allottees

as per the agreement for sale executed inter se th

A. Unitand project related details

2.

m.

The particulars of the project, the details of sale consideration,

the amount paid by the complainants, dat of proposed

handing over the possession, delay period, if any, have been

detailed in the following tabular form:

S.No. | Heads / : 'r.'_l_lr_zfqm*apun
1. Project name and location 'M3M One-Key Resi-ments
apart of the commercial
v compléx, Urbana, Sector-67
2. Project area - cres
Nature of the project cial complex
4. DTCP license no. and validity 2010 dated
status 2010 valid upto
2022
f 2010 dated
2010 valid upto
2022
f2011 dated
28.01.2011 valid upto
.2023
3 Name of licensee Buildcon Pvt. Ltd. and
6. RERA Registered/ not registered | red vide no. 35 of

ted 18.06.2019 valid

12.2021
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(Area of phase for
registration 2.81875 acres)
7. | Unitno. SB/SA/8LJ05, 5th level
8. Unit measuring 82491 q. ft.
9. Date of prmrisima- allotment 22.08.2014
letter (Page 56 of the complaint)
10. Date of execution of Buyers | 01.10.2014
Agreement (Page 65 of the complaint)
11. | Payment plan InstallfTem plan
12. | Total Sale consideration 952 /-
atement of account
117 of the complaint)
13, | Total amount paid by the 3,517/-
complainants i statement of account
| on page 117 of the complaint)
14. Due date of delivery of 01.10.2007
possession as per clause 16.1- 36 | (Due date of possession is
months from the date of caleul from the date of
execution of this agreement plus ~'executjon of this agreement)
180 days grace period [Note;+ Grace period not
, allowed|]
15. | Offer of possession_ 08.07.2020
A (Page 1 18 of the complaint)
16, | Delay in handing over possession | 2 years 11 months 7 days
till 08.07.2020 i.e. date of offer of
possession ie. + 2 months
(08.09.2020)
17. Occupation Certificate received | 03.07{2020
on (Page|120 of the complaint)
! s ol L ]

B. Facts of the complaint
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The complainants have made the following submissions in the

complaint:

i.

il.

That based on various luring advertisements, assurances
and promises of the opposite party, the complainants had,
in July 2014, booked a commercial unit in the project
named “M3M One-Key Resiments, M3M Urbana” of the
respondents at sector 67 by making a payment of Rs.
5,00,000/- as booking amount. That the bu iI|T:ler's buyer’s

agreement (hereinafter referred as BBA) executed on

01.10.2014. That the agreement t:‘_unt,ainT various one-
I

sided and arbitrary clauses, yet the com tnants could

not negotiate on any of the terms, since the opposite party
|

had already collected significant amount jof money from

the complainants.

That as per clause 16.1 of the BBA the resp ndents were
supposed to complete the development/construction of
the unit within 36 months of date of agreement with 6
months grace period ie. 01 April 2018. That the
complainants did not get offered the pgs ession of the
unit on this date. That the complainants jad made a total
payment of Rs. 60,13,517/- to the opposite party as on
08.07.2020 as per the payment plah  even though

possession was not offered on time. That the letter of
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0,3480 of 2020

possession also shows that all the dues ha

by the complainants.

ve been cleared

That the respondents sent a letter of possession dated

08.07.2020 including an unexplained elec

city & other

utility infrastructure & connection charge, Labour Cess,

reimbursement of FTTH security deposi

, Iservice tax,

Swachh Bharat cess & Krishi Kalyan cess, ¢alculations of

GST which were not mentioned anyy

here in the

agreement. That the letter of possession was also

accompanied by a one-sided indemnity undlertaking with

M3M & a maintenance agency, to

ecute before

possession wherein the respondents stands indemnified

of any future claims including delayed

That the complainants further _sent an

the representatives dated 23.07.2020 s

campensation.

e-mail to

ing that the

respondents hgdﬂ.ria-p'hune call had promised to look into

the discrepancies in the letter of possess

promised to provide the updated statem

to no avail as no satisfactory response was;

ion and further
jn of accounts

j'ver provided

by the respondents despite repeated requests.

iv. That the complainants further sent

03.08.2020 and 07.08.2020 regarding

e-mails dated

|he arbitrary

demands raised in the letter of possession and also
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31-8(:- of 2020

regarding the absence of delay penalty

from the respondents and the lack of re

ttlmpensatiun

onse to the

legal notice dated 27.07.2020 to no avail ds no response

was ever provided despite repeated com

the complainants. That the respondents i

cancellation notice dated 12.08.2020 for

complainants stating that the pending

incomplete whereas it is the respondents

rovided a response to the various commu
p ] k L ,

legal notice regarding the discrepancie

raised through the letter of possession

nications by
ssued the Pre-
the unit to the

payments are

s|in demands

ho have not

ications and

nor have they

adjusted the delay compensation due f
offering possession. Therefore, this
notice is not valid and cannot be enf
complainants .sent an e-mail dated 16.
respondents regarding the same but n
provided.

That the cumplainants sent a reply dated 0
notice issued by the respondents sugges
dated 31.08.2020 wherein the com

requested that an impartial and neutral

-cancellation
rced. That the
3.2020 to the

‘espunse was

09.2020 to the
irg arbitrators
lainants have

qrty should be

appointed as the arbitrator for the se t{ement of the

disputes between the parties as per th

o mandate of
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|

arbitration proceedings. The complainants further

protested against the constant harassment and
pressuring of the respondents which was ontinuously
issuing cancellation notices despite the facti that the delay
penalty amount has not been adjusted till date.

C. Relief sought by the complainants:

4. The complainants have filed the present complia for seeking

following relief:

(i) To direct the respondents to remove all uhnecessary
charges and provide immediate possession of the
commercial unit to the complainants and pay a delay
penalty @ 18% per annum on amount deposited by
the complainants.

5. On the date of hearing the authority explained to the

respondents/promoters about the contraventipn as alleged to
have been committed in relation tosection 11(#) (a) of the Act
to plead guilty or not to plead guilty.
D. Reply by the respondent
6. The respondent has contested the complaint an the following

grounds.

i, That the complainants have approached this hon’ble

authority with unclean hands and have 'ITiFd to mislead

this hon’ble authority by making incoprect and false
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ii.

’ Complaint Nof3

480 of 2020

averments and stating untrue and/or in¢o

mplete facts

and, as such, is guilty of suppressio very suggestion falsi.

The complainants have suppressed and /or mis-stated the

facts and, as such, the complaint apart from being wholly

misconceived is rather the abuse of the process of law. On

this short ground alone, the complaint is

dismissed.

liable to be

The respondent provisionally allotted the unit bearing no.

“SB/SA/5L/05"" in favour of the com

lainants vide

provisional allotment letter dated 22.08.2014. It is

submitted that the cost of the commerci
87,68,898/- exclusive of IFMS and othe

complainants as per their own decision ar

unit was Rs.

charges. The

id after fully

understanding: their obligations op

construction linked payment plan. The buy
was executed between the parties on 01.1

pertinent to mention that the buyer’s

—

covers all the liabilities and rights of both the
all the demands were raised as per the p

opted by the complainant on the achi

T
‘s agreement

for the

0.2014. It is

eement duly

parties. That

ayment plan

ement of the
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relevant construction milestone. That |the present

construction and development of the present segment/
phase was completed within the agreed time limit and the
respondent applied to the competent au lrit}r for the
grant of occupancy certificate on 12.05.2017 after
complying with all the requisite formaliti

ii. That the respondent pursuant to a definitive agreement
with M/s. Martial Buildcon Pvt. Ltd dertook the

development on 11375 Acres is beilg| undertaken
through M3M India Pvt. Ltd. in various phases and a
commercial complex under the name and style of ‘M3M
Urbana’ and another commercial complex under the

1

name and style 'of ‘M3M Urbana Premiuny. That it would
also be pertinent to state here fthat the said
commercial complex on land admeasuring 8.2125 acres
consists of 9 Nos. of blocks/towers |and after the
completion of the construction and development of
block/tower Nos. 1 (G+6), No. 2 (G+1), Np. 3 (G+2), No. 4
(G+2), No. 5 (G+6), No. 6 (G+2), No.9 (G+1) with two level
basements application for the grant of occupancy
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certificate for the said developments was r

competent authority. That upon cam

construction, the occupation certificate was g

nade to the
pletion of

rant/ issued

by competent authority in respect of blocK/tower nos. 1

(G+6), No. 2 (G+1), No. 3 (G+2), No. 4 (G+2),

No. 6 (G+2), No. 9 (G+1) with two level Bas

memo ZP-693/SD(BS)/2017/3590 dated 23.
That pursuant te the said application the

deficiency(ies)ecommunicated by the com

i.e. DTCP, however despite, all compliances

No. 5 (G+6),
ements vide
02.2017.

re were no

tent authority

having been

made the occupation certificate so applied for and

requested for was not granted /received. Tha

t occupation

certificate as stated hereinabove with res

towers [i.e. bfﬂtk{tawer Nos. 7 (G+16) & 8

ct to certain

+1) and part

of block/tower No. 2 (2" floor)] had already been applied

for, which also includes the unit of the camplainants, as

the said block/towers were completely cpnstructed and

ready for possession and can be put to usefoccupied. That

the matter for grant of occupation

followed up from time to time at various

rtificate was

levels in the
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office of competent authority i.e. DTCP and since no action

was forthcoming, a civil writ petition bearing No. CWP No.
23839 of 2018 titled as: Martial Buildcon Pvt. Ltd. vs.
State of Haryana and Ors. was filed in th Lnn*ble high

court for the states of punjab and Haryana an the grounds
as stated therein. Further, some of the allottees having

learnt and having assessed the state of development of

the blocks/towers wherein the respectiye units were
|

situated and on being satisfied that the same was ready

for possession and in an habitable candition, were
constrained to approach the hon’ble hig qurt for the
states of Punjab and Haryana by filing rit petition
being CWP No. 6801 0f 2019 titled as Varinder Pal Singh

and others Vs. state of Haryana and others, inter alia,
praying for issuance of appropriate direction to state of

Haryana to consider the case of the allottees for grant of

occupation certificate, possession certificate and other
statutory permissions, as may be required, on the same
pattern as has been considered and granted to other

|
similarly placed colonies in terms of order dated June 17,
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Vi

2016 passed in CWP No. 10770 of 2016: M/s R P Estates

Pvt. Ltd. Vs State of Haryana And ors. and order dated

March 23, 2017, passed in CWP No. 20902 of 2016:

Frontier home developers Pvt. Ltd. Vs. State of
Haryana and Ors. by the hon'ble high court.

That both the civil writ petitions bearing|Nos. CWP No.

|
23839 of 2018 and CWP no.6801 of 201 have been
r dated May

decided by the hnn’ble high court vide or
29, 2019 whereby the state authorities w re directed to
grant the occupancy certificates as e édltiuusly as
possible, preferably within a period of 6 eeks from the
date of receipt of the certified copy of the order.

[t needs to be highlighted here| that the
applicant/respondent suffered a state of complete

helplessness at the hands of the statutory authorities,

who despite the construction having beén completed in

all respects, without any shortcoming w alisoever in the
construction, failed to grant the occupati | certificate in
compliance of their statutory duties. T} e said fact that
there were no shortcomings/infirmity i

the application
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vii.

for grant of the OC is apparent from the OC dated
03.07.2020, released for Tower 7 and 8. That the OC was
also delayed due to national lockdown annbunced by the
government of India due to COVID 19 |pandemic on

24.03.2020 to be effective from the following day. That

this delay of the competent authorities in granting the OC

cannot be attributed in considering the deldyin delivering

the possession of the flat, since on the day|the answering
respondent applied for OC, the flat was ¢o plete in all
respects. That immediately after the receipt of the
occupation certificate on 03.07.2020, t respondent
company sentthe offer of possessiondated 11.07.2020 to
the complainants herein.
That the buyer’s agreement was enterefl into between

the parties and, as such, the parties are ound by the

terms and conditions mentioned in the said agreement.
The said agreement was duly signed icomplainants

after properly understanding each anfl every clause

contained in the agreement. The complainants were

neither forced nor influenced by the opposite parties to
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sign the said agreement. it was complainants who after

understanding the clauses signed the said

agreement in

his complete senses. That it is trite law that the terms of

the agreement are binding between the panties.

viii. That in accordance with clause 16.1 of the buyer’s

agreement possession of the unit was

handed over within a period of 36 months

of execution of the buyer's agreement, |

a?reed to be

from the date

lus 180 days

grace period. The construction of the projectwas affected

on account of unforeseen circumstances beyond the

control of the respondent. In the year, 2012 on the

directions of the hon'ble supreme cour

of India, the

mining activities of minor minerals (whic includes sand)

was regula_ted."';l‘he hon'ble supreme court directed

framing of modern mineral concession rul Reference in

this regard may be had to the judgm

Kumar v. State of Haryana, (2012) 4

of “Deepak

SCC 629". The

competent authorities took substantial time in framing

the rules and in the process the availab

materials including sand which was an|i

lity of building

portant raw
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material for development of the said project became

scarce. Further, the respondent was faced with certain

other force majeure events including but

not limited to

non-availability of raw material due to various orders of

hon'ble Punjab & Haryana High Court and National Green

Tribunal thereby regulating the mining 3

kilns, regulation of the construction an

ivities, brick

development

activities by the judicia! authorities in NCR on account of

the environmental conditions, restrictiofs on usage of

water, etc.
ix. Despite force majeure conditions the r
completed the construction of the const
agreed time limit and occupancy permi
competent authority was duly applied for

That despite all compliances from th

spondent has

: jun within the
5

ion from the

on 12.05.2017.

e| side of the

respondent, the OC was not being released by the

authorities until 03.07.2020. It is submitted that the delay

in grant of occupation certificate by
authority is beyond the control of the res;

same is squarely covered under clause 16.

the competent

pandent and the

4 of the buyer

Page 15 of 34




Sy HARER:
& GURUGRAL

xi.

Complaint No.3480 of 2020

agreement. It is submitted that the unde|

T

clause 16.4,

parties have agreed that if the delay is on agcount of force

majeure conditions, the time for delivery

of possession

will be appropriately extended beyond the griace period.

Further the parties have agreed in clause 16.6 that in in

the event of delay for reason other than ‘fprice majeure’,

the allottee shall be entitled to compensatio

n of equal to

simple interest @ 9% per annum on the amounts paid by

the allottee, which shall be adjusted at the time of handing

over of possession/execution of conveyange

to the allottee not being in default under any

of the agreement. Thus, the delay compensat

be remitted/credited to the complainants

until the date on which the application for

deed subject
of the terms
ion, if any, to
can only be

the OC was

applied for. It is' submitted that the complainants in the

present case defaulted in making timely payments and

thus are not entitled to any relief whatsoeyer.

L2 |

That the complainants are not a consumer

user since they had booked the unitin que

and an end

tion purely for

commercial purpose as a speculative investor and to
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make profits and gains. Further, the complainants have
panies which

prove that the complainants are not a consumer but only
lainant has

rgial gains, i.e.

xii.

Complaint NoJ|

313& of 2020

invested in many projects of different co

an investor. Thus, it is clear that the co

invested in the unit in question for comm

to earn income by way of rent and/or

thereon. Since the investment has been

re-sale of the
property at an appreciated value and tﬂeirn premium

aforesaid purpose, it is for commercial p

ulpnse
such the complainants are not a consumer|/end user. The

ade for the

and as

complaint is liable to be dismissed on thiI

Under these circumstances, it is all the mo

the complainants, on whom the burden ligs,

the complainants are a consumer.
The relationship of the complainants and
is defined and decided by the buyer’s agree

between both parties. It is submitted thata

iround alone.

e necessary for

to show how

the respondent

ment executed

specific clause

for referring disputes to arbitration is included in the said

agreement vide clause 48 of the agreement which is

extracted hereunder;
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“48.1- Any dispute connected or arising of this
Agreement or touching upon or in relation to IT s of this
Agreement including the interpretation and \validity of
the terms thereof and the respective rights and
obligations of the Parties hereto shall be resol d th rough
the process of arbitration......... '

Hence, both the parties are contractually bounc

y the above
condition. In view of clause 47.1 of the agreement, the
captioned complaint is barred. The complainants ought to
have resorted to arbitration instead of having approached this

hon’ble authority with the captioned complaint. It is

respectfully submitte.:;d that in light of the arbitration clause in
the agreement, this hon'ble authority does |npt have the
jurisdiction to adjudicate upon the instant ¢o plaint and
ought to dismiss the same. That vide the instantic mplaint, the
complainants have sought for interest on dela possession
qua subject unit, It isistated that the dispute an ifferences, if
any, between the parties involves vﬁrinus questions of facts
and law. The issues raised by the complainants cannot be
addressed before this hon'ble authority and the subject matter

cannot be adjudicated without going into the facts of the case

which requires elaborate evidence to be led and which cannot
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be adjudicated upon under the summary jurisdiction of this

hon’ble authority.

7. Copies of all the documents have been filed and placed on record.

The authenticity is not in dispute. Hence, the co
decided on the basis of theses undisputed docu
E. Jurisdiction of the authority
8. The authority observed that it has territorial as
matter jurisdiction to adjudicate the present co

reasons given below.

E.I Territorial jurisdiction

laint can be

nts.

ell as subject

plaint for the

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017

issued by Town and Country Planning D

zirtment, the

jurisdiction of Real Estate Regulatory Authotity, Gurugram

shall be entire Gurugram District for all purp

» with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning are;
District, therefore this authority has comple
jurisdiction to deal with the present complaint;

E.Il Subject matter jurisdiction

of Gurugram

te territorial

10. The authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the

per provisions of section 11(4)(a) of the Ac

s

promoter as

leaving aside
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F. Findings on the objections raised by the resp

11.

HARER

compensation which is to be decided by theé adjudicating

officer if pursued by the complainants at a later|stage.

ndent:-

F.I Objection regarding entitlement of DPC jon ground of
complainants being investor

lainants are
|

the investors and not consumers, therefore, they are not

The respondent has taken a stand that the co

entitled to the protection of the Act and thereby not entitled to
file the complaint under section 31 of the Act. hL respondent
also submitted that the preamble of the Act sta eL that the Act
is enacted to protect the interest of consum r![s of the real
estate sector. The authority observed that the r sbondents are
correct in stating that the Act is enacted to protect the interest
of consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introductipn of a statute
and states main aims & objects of enacting a statute but at the
same time the prea’rflb'l'e cannot be used to deféat the enacting
provisions of the Act. Furthermore, it is pertingnt to note that

any aggricved person can file a complaipt| against the

promoter if it contravenes or violates any provisions of the Act
|
or rules or regulations made thereunder. Upon careful perusal
" L oy
of all the terms and conditions of the buyer's agreement, it is

|
revealed that the complainants are buyers and tbey have paid
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a total price of Rs. 60,13,517/- to the promoter towards

purchase of a plot in the project of the promoter. t this stage,
it is important to stress upon the definition of term allottee
under the Act, the same is reproduced belpw for ready

reference:

“2(d) "allottee” in relation to a real estate project| means the
person to whom a plot, apartment or building} a$ the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the prgmoter, and
includes the person who subsequently acquites the said
allotment through sale, transfer or otherwise: uk does not
include a person to whom such plot, apgrtment or
building, as-the case may be, is given.on rent;

In view of above-mentioned definition of "allottee" as well as

all the terms and conditions of the apa.nrent buyer’s

o0
agreement executed between promoters and complainants, it

is crystal clear that the complainants are allot ee(s) as the

subject unit was allotted to them by the Tmnters. The

concept of investor is not defined or referred in the Act. As per
[

the definition given under section 2 of the Act, there will be

“promoter” and “allottee” and there cannot be
|
status of "investor". The Maharashtra Real E

yarty having a
tate Appellate

Tribunal in its order dated 29.01.2019 appeal no.

n

thr’ Sangam
|

Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr.

has also held that the concept of investor is It defined or
D

0006000000010557 titled as M/s Sru

referred in the Act, Thus, the contention of prpmoter that the
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allottees being investors are not entitled to protection of this

Act also stands rejected.

F.II Objection regarding exclusion of time taken by the
competent authority in processing the application and
issuance of occupation certificate

12. As far as contention of the respondent with respect to the

exclusion of time taken by the competent| authority in

03

processing the application and issuance of occupation
certificate is concerned, the authority observed that the

respondent had applied for grant of occupation certificate on

—

12.05.2017 and thereafter the occupation certificate has been

granted by the competent authority under the prevailing law.

The authority cannot be a silent spectator to the deficiency in

the application submitted by the promoter fbr issuance of
occupancy certificate. It is evident from the occupation
certificate dated DB.d?.ZGZB that anincompletejapplication for

grant of OC was applied on 12.05.2017 as fir |DC from the

competent authority was granted only on 02.07 1018 which is
subsequent to the filing of application fnl occupation

certificate. Also, the Chief Engineer-1, HSVP, Panchkula has

|
submitted his requisite report in respect of the Sﬁllid project on
18.01.2018. The District Town Planner, Gurug?a'm and Senior

Town Planner, Gurugram has submitted requisite report about
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this project on 26.03.2018 and 27.03.2018 reppectively. As

Complaint N-:J_,34|EU of 2020

such, the application submitted on 12.05.2017 was incomplete

13.

14.

and an incomplete application is no application;

law.

The application for issuance of occupancy certifi

moved in the prescribed forms and accomp

documents mentioned in sub-code 4.10.1 of

in the eyes of

ate shall be
anied by the

he Haryana

Building Code, 2017. As per sub-code 4.10.4 of the said Code,

after receipt of application for grant of occupa
the competent authority shall communicate in
60 days, its decision for grant/ refusal of such

occupation of the building in Form BR-VIL The

on certificate,
iting within
rmission for

ore, in view

of the deficiency in the said application dated 12.05.2017 and

aforesaid reasons, no delay in granting occup

can be attributed to the concerned statutory a

In the present case, the counsel for the respol

28.05.2021 had produced a copy of order da

jzrity.
$ nt on dated

n certificate

03.03.2021

and tried to convince the hon'ble auth riry that the

unreasonable delay in offer of possession is attri

zero period from 01.11.2017 to 11.05.2020
DTCP as per the office orders conveyed by t
endorsement no. CC-1185-JE (VA)/2021/52

03.03.2021. As per terms and conditions

hutable to the

-

Inted by the

DTCP vide
26-29 dated
of BBA, the
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15.

16.

possession was to be given to the complainnat ¢
which is much more before the zero period ca
and the zero period has been accorded only
license renewal, validity of license and interest
and not for the delay in obtaining OC. As such t

is not eligible to grant benefit of the above zero

Complaint No,3480 of 2020

n 01.10.2017
me into effect

in relation to

on EDC/IDC

@ respondent

eriod

Findings on the relief sought by the complainants

Relief sought by the complainants:

(i) To direct the respondent to remove all unn

charges and provide immediate possessio

a delay
:E'sn'ed by

to continue
n charges as

commercial unit to the complainants and |
penalty @ 18% per annum on amount d
the complainants.
In the present cumplaint the complainants intgn
with the project and-is seeking delay posses§i

provided under the proviso to section 18(1) o

18(1) proviso reads as under.

“Section 18: - Return of amount and compens
18(1). If the promoter fails to complete or is upa
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend
from the project, he shall be paid, by the promote

ecessary
n of the

of the Act. S

ation

able to give

ta withdraw
T, inrerest for

every month of delay, till the handing over of the possession,

at such rate as may be prescribed.”
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17. Clause 16.1 of the apartment buyer agreement (in short,

agreement] provides for time period for handing over of

possession and is reproduced below:

“16.1 POSSESSION OF THE UNIT

The company based upon its present plans and|estimates,

and subject to all exceptions proposes to

ndover

possession of the unit within a period of 36 menths from

the date of execution of agreement (committed period).
Should the possession of the unit not be given within the
committed period., the allottee agrees to an exténsion of
one hundred and eighty days(Grace Period) after expiry of
the committed period. In case of failure of the Allottee to
make timely payments of any of the installment$ as per the
Payment Plan, along with other charges and dues as
applicable or otherwise payable in accordance with
payment plan or as per the demands rai by the
company from time to time in this respett, despite
acceptance of delayed payment alongwith inteyest or any
failure on part of the Allottee to abide by any of the terms
and conditions of this agreement, the time periods
mentioned in this clause shall not be binding upon the
company with respect to the handing over of the

possession of theunit.

18. Atthe outset it is relevantto commenton the preset possession

clause of the agreement wherein the possegsion has been

subjected to all kinds of terms and conditions of this

agreement. The drafting of this clause and ifjcorporation of

such conditions are not only vague and ur

heavily loaded in favour of the promoter a

-

allottee that even a single default by the all

formalities and documentations etc. as pre

rtain but so

against the

: tJe in fulfilling
cribed by the
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promoter may make the possession clause irrglevant for the

S

180 of 2020

purpose of allottee and the commitment date for handing over

possession loses its meaning, The incorporation of such clause

in the buyer's agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive
ssession. This
misused his
dominant position and drafted such mischievous clause in the
agreement and the allottee is left with.no optiol but to sign on
the dotted lines.
19. Admissibility of grace period: The promoter has proposed to
hand over the possession of the unit within 36 months from

n agreement

the date of this agreement and further provide
that promoter shall be entitled to a grace peri | of 180 days
after expiry of committed period. The period of 36 months
expired on 01.10.2911'-'?. As a matter of fact, the promoter has
not given the valid reascn for delay to complete the project
within the time limit prescribed by the promoter in the
apartment buyer’s agreement. As per the settled law one
cannot be allowed to take advantage of his own wrong,
Accordingly, this grace periods of 180 days cannot be allowed

to the promoter at this stage.
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20. Admissibility of delay possession charges at prescribed

rate of interest: The complainants are seeking delay
possession charges at the rate of 18% p.a. howeyer, proviso to

section 18 provides that where an allottee does not intend to

withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rulg 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Provise to section
12,section 18 and sub-section (4) and subsection (7) of

section 19 {

(1)  For the purpose of pravisa to section 12; section 18; and
sub-sections (4) and (7] of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginalcost of lending rate +2%.:

Provided that in case the State Bamk| of India
marginal cost of lending rate (MCLR) is Hot in use, it
shull be replaced by such benchmark lgnding rates
which the State Bank of India may fix fromtime to time

for lending to the general public,

21. The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has fetermined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the

cases.
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Taking the case from another angle, the

allottees were entitled to the delaye

rCamplnint thaimn of 2020

mplainants-

possession

charges/interest only at the rate of Rs.9% per annum on the

amount paid by the allottee as per clause 16.6

8.5 of the buyer's agrzement, the promoter wa

interest @ 24% per annum at the time of eagh

of

the buyer’s

" ag'rr:emenl for the period of such delay; whereas, as per clause

5 entitled to

outstanding

paymernt till the date tlw-paymeﬂt is realized by the company.

The funnt.nn 5 of the at-thmlty are to safeguard|tl

the aggr ieved peJ son, may be the allottee or the

righth of the parties are to he baianced and must

s i i~
The ]prumnter canitot be allowed to take undu

his :‘mninau- position and ‘o exploit the needs
buyqirs. This :luthﬂritg_}s duty boand to take intd ¢
to protect the inte
Tl

the buyer's agreement entered into between |

the E’:e;;',isi:él'we intent te,
cnnsLmet's_fixffc&ees.'iﬁ tha real estate sector.
| i
un&#ided, unfair and unreasonable with réépqct

:':af'.i;itm'es:t"fur! delayed possession. There are

-

clauses in the buyer's agreement which give s

to the prnmumr to cancel the allotment and forfei

]':faic.;: Thus, Ulc erms' and cenditions of the bu

are ex- facie mm-sidad, unfair and un reasunab[

pi

12 interest of
romoter. The

be equitable.

advantage of

of the home
unsideratiuﬁ
erest of the
he clauses of
p parties are
to the grant

arious other

eeping powers

t the amount

‘s agreement

, and the same
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shall constitute the unfair trade practice on tl

e part of the

promoter, These types of discriminatory terms and conditions

of the buyer's agreement will not be final and binding,

Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date i.e., 25.08.2021 is 7.30%. Ag

cordingly, the

prescribed rate of interest will be marginal costjof lending rate

+2% i.e., 9.30%.

Rate of interest equally chargeable to the allottee in case

of default in payment:- The definition of ter

‘interest’ as

defined under section 2(za) of the Act provides tlJat the rate of

interest chargeable from the allottee by the p

moter, in case

of default, shall be equal to the rate of intefest which the

promoter shall be liable to pay the allottee, in rase of default.

The relevant section is reproduced below:

“(za) “interest” means the rates of interest pa le by the

promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal ko the rate of

interest which the promoter shall be lia
alluttee, in case of default;

pay the

(ii)  the interest payable by the promoter to the gllottee shall
be from the dute the promoter received the amount or

any part thereof till the date the amount ol

rt thereof

and interest thereon is refunded, and the interest
puyable by the allottee to the promoter shall he from the
date the allottee defaults in payment to the promoter till

the date it is paid;”
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Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate ie.,
9.20% by the respondents/promoters which isithe same as is
being granted to the complainants in case|of delayed
possession charges.

On consideration of the documents available pn record and

submissions made by both the parties it is the failure of the

promoter to fulfil its obligations and responsibilities as per the
bu:',fer’s agreement dated 01.10.2014 to hand over the

possession within the stipulated period. Accordingly, the non-

I (4)(a) read
|

compliance of the mandate contained in sectio

with section 18(1) of the Act on the part of the respondent is

established. By virtue of clause 16.1 of the buyer’s agreement
executed between the parties on 01.10.2014, pgssession of the
said unit to be delivered within a period of 36 months from the

is concerned, the same is disallowed for the reasons quoted

date of execution of buyer's agreement. As far s grace period

above. Therclore, the due date of handing over of possession
comes out to be 01.10.2017. In the present case, the
complainants were offered possession by the|respondent on
08.7.2020 after receipt of occupation certificate dated

03.07.2020. The authority is of the considered|view that there

s |

is delay on the pat of the respondent to| offer physical
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nossession of the a'lotted unit to the complaindnts as per the

.

+80 ol 2020

terms and cenditions of the buyers agrdement dated
01.10.2014 executed hetween the parties.

27. ae:.um. 19(10) of the Act obligates the allpttee to take
3.,-

pameqmun ol the subject unit within 2 nmnths from the «ate
.r

~ of tecenpt of occupation cortificate. in the presgnt complairt,

the occupation’ certiﬁcat\. was granted by the competent

authﬂriqr on 03, ﬂ? 2020. Howeyer, the respand nt offered the

he zaid that the

possession of the u'af* cn 075.07. 2020; 50 it can

= v o i

mrrptamanb dume v know ;:bf;ut th'- oc:upa. ion certificate

-

onlv upnn the mte of nf’r-r of pnsqeas:ﬁn ; & iefc.:re. in the
interest rji‘ nen.ﬁ{:*a]jus,tir:e; tiiey should be gh’renj months’ time
from the .d}si';; of offer of possession. Thi§ £ month of
reasonable lime is béiii'g givan to the complain nts keeping in

mmd that Lven after intmmuun of pnsaeqsmn : rdl:ncall}' they

yof = ®
.!*.‘ {.” o l [k i

B3 to .:11:"111;& a lﬁt of ! :‘Plbrllf'-'i und 'equis

b du:uments

et nn but ‘mt lirited 10 mspeman “of compietely
fint: hed um* [£ t this i3 a'lhp.'art o thar the um' nlaing handed
wer all lin.- sime ;1:‘ takmg posaessmn is| in hab;tabie

W possession

s LR s flm T Yy (T B E |
cond:ition. [t ij furthe: clarified that the dekas

chacges shail be pavabie rrom the due date of|possession ie.

L -, A ! 5 e e Gl ' ) T R VO AT ," o, T
01.20.2017 tillithe expir ol 2 months from the [date of offer of
Qriad Sy de g Wepgaw e 3.1 LR | I ;
pessession (0§.07.2020) which comes out to beg 08.09.2020.

. E a i ¥ o il 1
LR I LA Y 1 ® ‘B {
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Furthermore, the complainants are diredte

possession within two weeks from the date of ¢
28. In the present case, the counsel for the respor

28.05.2021 had produced a copy of order dat

and tried to convince the hon'ble authori

unreasonable delay in offer of possession is attri
zero period from 01.11.2017 to 11.05.2020
DTCP as per the office orders conveyed by th
endorsement no. CC-1185-JE (VA)/2021/5
03.03.2021. As per terms and conditions

possession was to be given to the complainnat

which is much more before the zero period

and the zero period has been accorded only| i
license renewal, validity of license and interegt
and not for the delay in obtaining OC. As such th

is not eligible to grant benefit of the above zer

29. Accordingly, the non-compliance of the mandate
section 11(4)[a) read with section 18(1) of the
of the respondents are established. As such, the ¢
are entitled to delay pf‘;ssessinn charges at prese
the interest @ 9.30% p.a. w.e.f. 01.10.2017 till O
per provisions of section 18(1) of the Act read|w

the rules.

|

d to take

s order.

nt DI:I datEtfi
03.03.2021
that the
table to the
nted by the

| DTCP vide

226-29 dated

f BBA, the
01.10.2017

C:I
e into effect

n relation to
on EDC/IDC

e respondent

period.

contained in
ct on the part
complainants
ribed rate of
8.09.2020 as
ith rule 15 of
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G. Directions of the authority

Complaint NG?SJIE{J of 2020

30. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the
compliance of obligations cast upon the prom

function entrusted to the authority under sectign

ii.

iii.

ct to ensure

ter as per the

34(f):

The respondents are directed to pay interest at the

prescribed rate of 9.30% p.a. for every mo

the amount paid by the complainants fro

of possession i.e, 01.10.2017 till 08.09.2020

2 months from the date of offer

(08.07.2020).

The complainants are directed to pay outs

any, after adjustment of interest for the de

The arrears of interest accrued so far sha

complainants within 90 days from the date

as per rule 16(2) of the rules and sectiol

Act.

of delay on

the due date

i.e. expiry of

f possession

nding dues, if

ayed period.

be paid to the

of this order

19(10) of the

The rate of interest chargeable from the allottees by the

promoter, in case of default shall be ¢h

prescribed rate i.e., 9.30% by the respondén

arged at the

's/promoters

which is the same rate of interest which the promoter

shall be liable to pay the allottees, in casg of default ie,
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the delayed possession charges as per section 2(za) of the

Act.
iv. The respondents shall not charge anything from the

complainants which is not the part of the agreement,

however, holding charges shall not be charged by the

o

promoter at any point of time even after] being part of

¥

agreement as per law settled by Hon'ble Supreme Court

in civil appeal no. 3864-3889/2020| decided on

14.12.2020.

31. Complaint stands disposed of.

32. File be consigned to registry.

(Sam&l{umar] [V:ia}r I(uﬁ’ F&yal]
Member Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 25.08.2021

Judgement uploaded on 12.11.2021.
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