complainant/allottee under section 31 of
(Regulation and Development) Act, 2016 (in
read with rule 28 of the Haryana Real Estate
Development) Rules, 2017 (in short, the Rules
section 11(4)(a} of the Act wherein it is inter
that the promgoter shall be responsible for

responsibilities and furictions under the provis

HARERA |
& GURUGRAM Complaint No. bnaa of 2021
BEFORE THE HARYANA REAL ESTATE REGlU LATORY
AUTHORITY, GURUGRAM @
|
Complaint no. 2039 of 2021
First date of hearing: 15.07.2021
Date of decision ‘ 25.08.2021
Vibhu Gupta
Address:- House No. 6-B, Sector-14, Gurugram, |
Haryana Complainant
Versus
M3M India Pvt. Ltd. RIS
Address:- M3M Tee Point, 6'11 ﬂunr Gulf{Iause
Read, Sector-65, Gurugram-122101 Respondent
CORAM: N
Shri Samir Kumar Member
Shri Vijay Kumar Goyal Member
APPEARANCE: | J 5
Gaurav Bhardwaj, = Advocate furt el cnmplamant
Shriya Takkar Adyocate for the, respnndent
ORDER
1. The present complaint dated 19.04.2021 has een filed by the

Real Estate
short, the Act)
[Regulation and
) for violation of
alia prescribed
all obligations,

iqn of the Actor
|
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the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se them.

Unit and project related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed in

the following tabular form:

S.No.

Heads | & -,-1; ;‘??t{-;}.‘.—‘".

lnfurn*a tion

1.

Project name and location

g

P

l

| a part of the commercial

M3M Une-Key Resi-ments

compl X, Urbana, Sector-67

PI'U]'E'CI;:%!I'E}E r R ~

\ ﬂkZI 25 aicres

Nature of the project

aCenumr-rJ:ial complex

DTCPI Eﬂehse no. f'anﬂ vahdpy )ﬁr’}"wn

sm‘“'ﬁ.*’) \ | | g

. :
'_.L'-

| (3)11 of 2011 dated

2010 dated
JZDIU valid upto
25.11/2022
:{‘2] 101 of 2010 dated

26.11.2010 valid upto 1
25.11,2022

;:‘ 26.1

E«Bgl 2011 valid upto
27.01.2023

Name of L‘t&n&ee

Martial Buildcon Pvt. Ltd. and
2 uthe‘s

RERA Registered/ not registered

Registéred vide no. 35 of
2019 ﬂpd 18.06.2019 valid
upto 31.12.2021

(Area f‘phase for
tion 2.81875 acres)

Unit no.

SB/SAJEL/01, 6th level

Unit measuring

806.04 sq. ft.
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9. Date of provisional allotment | 15.09.2014
letter (Page 28 of the complaint)
10. Date of execution of Buyers|12.01.2015
Agreement (Page 36 of the complaint)
1%, Payment plan Possession linked payment
plan
12. Total Sale consideration Rs. 77,90,293/- i
(As per statement of account
on page 114 of reply)
13.  |Total amount paid by the |Rs.35,06,477/
complainant AR DT (As per|statement of account
A ﬂ;" '; - on pagd 114 of reply)
14. | Due date of deliven Ef 12.01.2p18
possession as per 'ﬂﬁljsﬁ 1’,6"1-3\6 (Due date of possession is
months from’ ateof 1 " calcul from the date of
a 3
execution Qf:ﬂl}sﬁgreémem'pm ea;ecuti__md of this agreement)
180 days. gﬂaﬂe petiod .~ . [[Nete:- Grace period not
Howed]
15. | Offer of .pus'sessinn 08.07.2020
(Page 9D of the complaint)
16. | Delay in han@ing over possession | 2 years 7 months 27 days
till 08.07. apzn.g,e date of offerof |
possession. “ge. + 2 mnﬁﬂﬁq
(08.09.2020). " =
17. Occupatinn ueaﬁ'&teurbcewed 03.07.2020
P A
E" % L-g_ in " { B
Facts of the cgmj;lé_rlnf !
The complainant has made the following submissions in the
complaint:

The cum;:;luina_ut booked & serviced ap

tment in the

project by paying an amount of Rs. 5,00,000/- towards
the booking of the unit. Accordingly, vide provisional

allotment | letter dated 15.09.2014, th

allotted w the complainant the unit

respondent
bearing no.
Page 3 0f33
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SB/SA/6L/01, admeasuring 806.04 sq.ft. super area for a
total sale -consideration of Rs. 70.48,25jf—. That the
respondent arbitrarily included the a

ount of Rs.

5,00,000/- as car parking which was notal all disclosed
to the complainant at the time of booking nl the unit.

ii. That thereafter, after lapse of almost 4 months from the
date of booking, on 12.01.2015, a buyer’ sa eement was
executed between the parties for thel aforesaid unit
bearing no. SB,:‘SA{SL{GJ adtueasurmg 8 [}2.04 sq. ft. That

as per clause 164 of the said agreement dated

12.01.2015, th;e respondent undertogk to complete
cnnstructinn ami oﬁer passessiun withi 36 months from
the dateanfexecutmn afsaid agreehlenfa ung with a grace
period e,-f 180 days, i.e. by 12. 0? 20187 1| |
iii. That as i}e} élau’sé 8.5 of the agljge;__ne iupun delay in
payments, qulgﬂr?.ttee could .bgmade- li bl|e to the extent
of paying 24% interest per annum. On the contrary, as per
clause 16.6, upori ri‘:z‘elaj'r in handing ovel possession, the
respundgntwuuhl be. Iiab]e to pay comipensation to the
extent uf 9% per annum_on th_e :arn'1 ti:ts paid by the
allotee for the actual time period of delay beyond the
grace peﬁud until the date of notice ;:!rnssessinn. It is
submitted that such clauses of the agrepment are clearly
upfair and arbitréry thus making the agreement one-
sided. Accordingly, the complainant 1nted out these
unfair clauses to the respondent, but tono avail.
iv. After 2 years on 08.07.2020 the complainant received a
notice of possession for the aforesaid Llnit bearing no.

‘ Page 4 0f 33
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Complaint

SB/SA/6L/01 in the said project. That ti

due to delay in handing over the poss

e complainant

ssion of the said
unit requested the respondent to credit the amount of
Rs.7,32,852/- as delayed possession charges. But the
request of the respondent was ignored me and again. As
per builder buyer’s agreement it was a El?d as per clause
16.6 that in case of delay in handing er of possession
the respondent would be liable to make the payment of
the interest @ 9% fram the due date of possession till
actual handing over of . the poss slnn That the
cump!amant desplte n1aidng several r ¢ests regarding
e amnunt of Rs.

I
1 in handing over

correction’ af damand aﬂer ad}uﬂing
7,32,852/- ~asfintereston account of del
of the possession of the unit, refrain

to the r&t-:gﬁe'stfnf the cu'mplain‘&nt;‘ T:]
on 26.08. Zﬂﬁﬂ aurpnsed]y racehred a

r,"am responding
the complainant
plte-cancei]atinn
notice from the respundenh un' tife ground of payment
defaults nan-cumphance of formalttles of offer of
The

| spondent to

pnssessmn pertamlng to ﬂxe said | allotment.

cumplamant then appruached the |

withdraw. the = said pre-cancellatio ‘nutice dated

26.08.2020 and further drawn the attention of the

respondent to the request letter /email s
in the demand by adjusting the amount
on account of delay in handing over of pa

respondent clearly refused to do the

complainant due to the said illegal, immara

act of sending the pre-cancellatior

e];eu'ng correction
of Rs.7,32,852/-

)ssession but the

s?me. That the
| and arbitrary

notice dated

Page 5 of 33
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vi.

Relief sought by the complainant:

26.08.2020 constraint to send a legal notice on

09.09.2020 and sought rectification o

emand as the
complainant has nothing tc pay if the ai unt of delayed
possession compensation is credited to hEr account, but

till date the respondent failed to do the needful.

|
Itis hereby submitted that the complainz nf along with the
other apartment buyer's regularly a?d repeatedly
followed up with the representatives of the respondent
and enquired ahqt}i’;z.ﬁg;ﬂ@]ec’t. That the complainant
made payment of RE":E-S,$4§§99f- on 07.08.2020 against
07,2020 for the
of stamp duty
of Rs. 732852/-
and nothing remains due at the end of the
That the respondent simply duped the

their hard-earned money and i'ifé sa

the notice nf ‘pnssgglng tfhl;ed UB
afﬂresald., mﬁ‘}, itsell;excem the,%amnu
charges aid delayed possession charges
;r:umplainant.

(%umplainant of
) gs which have
resulted into extreme financial hardship Tental distress,
pain and aguny to_the cumplmnant_ hat the present
cumplau%t kas; b&nﬁfedjn prﬂegr to see
delayed pﬁssessiun along with' pa’ﬁsessm Pf the said unit

xnterest on the

which the respandenl has denied inspite of repeated

visits of the complainant to his office and also seek other
|

reliefs as mentioned in the relief clause of the complaint.

The complainant has filed the present compliant for

seeking following relief:

Page 6 of 33




HARERA

2 GURUGRAM

Complaint

N

0.2089 of 2021

i. Direct the respondent to pay del

compensation at the prescribed rate

possession to the actual date of

possession.
ii.  Direct the respondent to adjust the a
interest on account of delayed posses
ili.  Directthe respundent tu handnver the
said unit demand mamtenanr:e charge
actual handmg nve? nf pnssessmn only.
iv.  Direct the respomlent not to levy hefty
of Rs SUQ,DBG;’ which was not at all
mmplamant at the time of bnukj?g 0
light at; l;he judgement delweréﬂ by

court.

N

L§ ] 3 . il -.-_I}"_;

| v

On the date of hearing, the: authority

.\ Lo

wid

=

Yy

i

ed possession

om due date of

ding over of
junt accrued as

ssession of the

fTum the date of

parking charges
dFscInsed to the
e unit & in the

he hon'ble apex

plained to the

|
respnndent/gmmuter ahmu: the Cﬂntrav&nt DI as alleged to

have been cummitted in relatmn to section 1

to plead guilty or not to plead guilty. |

Reply by the respondent

The respondent has contested the complaint

grounds.

i.
authority with unclean hands and have

this hon'ble authority by making ince

(4) (a) of the Act

|
on the following

That the complainant has approached this hon'ble

tried to mislead

|r1|'ect and false

Page 7 of 33




HARERA

> GURUGRAM Complaint{Nb.2089 of 2021

ii,

iii.

averments and stating untrue and/or incomplete facts
and, as such, is guilty of suppressio very suggestion falsi.

The complainant has suppressed and/or mis-stated the

facts and, as such, the complaint apart frlom being wholly
misconceived is rather the abuse of the process of law. On
this short ground alone, the complaint is liable to be
dismissed.

“SB/SA/6L/01” in_ fampr of the ¢
provisional allnquﬁ; lj’ﬁtr dated 15,09.2014. The
buyer's agreempnt was executeﬁ betw ni the parties on
12.01.2015. lt is pertinent tn mention Hat the buyer’s
agreement duly mvers zﬂl the Ilahmﬁes f' rights of both

The respondent provisionally allotted the unit bearing no.
plainant vide

the parhes That all the demands were aised as per the
payment plan opted by the compla nant on the
achmvemgntufthe mlevant cunsgrucﬂu ilestone. That
the present cqu'uctioﬁ .:“-ﬁnd dw;'albpme of the present
segment/ phase was' ::nmpleted within qe agreed time
limit an% Ehtj _@s];nndept qppﬁed to| the competent
authunty for the ,.grant, nf occupancy |certiﬁcate on
12.05.2017 after cnmplying with al| the requisite
formalities.
That the respondent pursuant to a definitive agreement
with M/s. Martial Buildcon Pwt. Ltd|undertook the
development on 11.375 Acres is be nlg undertaken

through M3M India Pvt. Ltd. in various phases and a
commercial campiex under the name andlstyle of ‘M3M

Urbana’ and another commercial complex under the

Page 8 0of 33
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name and style of ‘M3M Urbana Premium’. That it would
also be pertinent to state here | that the said

commercial complex on land admeasuri

consists of 9 Nos. of blocks/towers

completion of the construction and

g 8.2125 acres

and after the

block/tower Nos. 1 (G+6), No. 2 (G+1),

(G+2), No.5 (G+6), No. 6 (G+2), No.9 (G
basements application for the gra
certificate for the eeiﬂfgeﬁ{elepments
autheﬁij; That

competent upon

development of
tIfi (G+2), No. 4
1) with two level

of occupancy
as made to the

&umpletien of

construction, mhe uecupatien eelﬁﬁeate es grant/ issued

by eempetent autherity in respeet of bl ek{tewer nos. 1

(G+6), N;o 2 G+1),No. 3 (G+2), No. 4 I +}z] No. 5 (G+6),

No. 6 (G&),Ne 9(G+1) wir.h twolley
memo ZP 69%/5[)(35]{201‘?}3599 dat
That pursuant to the said appheatie
deﬁelency[lee]éenﬂnunieeted by the co
i.e. DTCP, however despfte all complia
made tl;e ecmpatien C-E’!'tlﬁl‘.‘ii,te 50

requested fer was notg yeuted;‘recew;
eerttﬁeate as stated hereinabuv‘e wiﬂ'l
towers fi.e. block/tower Nos. 7 (G+16) &

of block/tower No. 2 (2% floor)] had alre

asements vide
FB.UZ.ZOl?.
here were no
petent authority
|es having been
Jplied for and
That occupation
s}pect to certain
8/(G+1) and part
aéy been applied

for, which also includes the unit of the complainant, as the

said block/towers were completely

constructed and
|

ready for possession and can be put to uge/cccupied. That

the matter for grant of occupation

followed up from time to time at vari

ertificate was

Dus levels in the

‘ Page 9 of 33
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office of competent authority i.e. DTCP and since no action

was forthcoming, a civil writ petition bearipg No. CWP No.
23839 of 2018 titled as: Martial Buildcon Pvt. Ltd. vs.
State of Haryana and Ors. was filed in the hon’ble high
court for the states of punjab and Haryana on the grounds
as stated therein. Further, some of the|allottees having
learnt and having assessed the state of d;evelopment of
the blocks/towers wherein the respet'tiive units were
situated and on bemg satjsf;ed that the same was ready

for possession anﬁ In an “habitable condition, were

constrained to apprnach fl:he hon’ble hi 1|1 court for the
states of Punjab and Haryana by filing a writ petition
being CWPNo. 6801 of 2019 titled as Varinder Pal Singh
and others Vs, state of Haryana and others, inter alia,
praying fnr issuance of apprnpriﬁt’e dir'|ctiun to state of
Haryana to cans!der the case of the allottees for grant of
nccupatmn caruﬂcate pﬁssessinn certificate and other

statutory permlssmn‘s as may be requi ed, on the same

pattern as Las been considered and gra
similarly. placed colonies in terms of order dated June 17,
2016 passed in CWP.No. 10770 0of 2016: /s R P Estates
Pvt. Lid. Vs State of Haryana And ors. and order dated
March 23, 2017, passed in CWP No. 20902 of 2016:
. Vs, State of
rt.

Nos. CWP No.
2019 have been
rder dated May

Frontier home developers Pvt. Lt
Haryana and Ors. by the hon’ble high ¢
v.  That both the civil writ petitions beari
23839 of 2018 and CWP no.6801 of
decided by the hon’ble high court vide

Page 10 0of 33




HARERA

2. GURUGRAM

vi.

vii.

Complaint
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29, 2019 whereby the state authorities were directed to

grant the occupancy certificates as

xpeditiously as

possible, preferably within a period of & weeks from the

date of receipt of the certified copy of the order.

It needs to be

helplessness at the hands of the stat

who despite the construction having b
all respects, without any shortcoming

construction, failed&ﬂ grant the occupa
cnmp]tance of then‘ sfalutor}' duties. T
there were no shurtr:aming}ﬁnﬁrmity i
for grant nf ‘the BC is apparerit f'm
03.07.2020, released for Tower 7 a_n;l;ﬂ}
also delayed due to national lockdown
governmeﬁt t%f India due to COoVID
24.03.2020 to be effective from the fo

this delay of the competent authorities i

highlighted here

applicant/respondent suffered a state

that the
of complete
ory authorities,

n completed in

hTtsﬂever in the

n certificate in
j said fact that
the application
the OC dated
That the OC was
nounced by the
9 pandemic on
lving day. That
granting the OC

cannot be at.trlbuted:in cnnsid&rmg the dIIFTy in delivering

the pnssessmn of the flat, since on the

y the answering

respondent’ applied for-OC, the flat was complete in all

respects. That imamediately after the
occupation certificate on 03.07.2020,
company sent the offer of possession dat
the complainant herein.

That the buyer's agreement was enter

the parties and, as such, the parties ar

terms and conditions mentioned in the

eceipt of the
tj:ll‘.‘ respondent
Eq 11.07.2020 to
EC‘I into between
e bound by the
sTid agreement.

Page 11 0f 33




HARERA

2, GURUGRAM

viii.

ix.

Complaint

The said agreement was duly signed by c
properly understanding each and every ¢

in the agreement. The complainant wa

nor influenced by the opposite parties |t

N0.2089 of 2021

Drlhplainant after
"lTuse contained
either forced
:Isign the said

agreement. it was complainant who after understanding

the clauses signed the said agreement
senses. That it is trite law that the terms (
are binding between the parties.

That in accordance’ with dause 16.1

in his complete

of the agreement

|
of the buyer's

agreement pnsseséiﬁi:"éf_ the unit w

‘agreed to be

handed over within a period of 36 mon s* from the date

of execution nf the bu}rers agreemen plus 180 days

grace penad The  construction "of th
compleﬁed before the said date and the
from the far:t th’at the OC fur tl'lp unit
Izuszol?ﬁ,i y :H{a

Despite force, mapure t.:nnt:lltiﬂps the

said unit was
same is evident
\'d:'as applied on

[
rilrspandent has

completed the construction of the constrliction within the

agreed time lil‘lﬁt and Decupancy permi&

cnmpetentauthurlty was duly applied fe

That despite. all compliances from

respondent, the OC was not being re

sion from the
ron 12.05.2017.
e side of the

eased by the

authorities until 03.07.2020. It is submitted that the delay

in grant of occupation certificate by l%he competent

authority is beyond the control of the re p?ndent and the

same is squarely covered under clause 16.4 of the buyer

agreement. It is submitted that the u
parties have agreed that if the delay is on

er clause 16.4,
ccount of force

|  Page12o0f 33




HARERA

A GURUGRAM Complaint No.2089 of 2021

Xi.

majeure conditions, the time for delivery of possession
will be appropriately extended beyond the grace period.
Further the partics have agreed in clause 16.6 that in in

the event of delay for reason other than force majeure’,

the allottee shall be entitled to cnmpensaainn of equal to

simple interest @ 9% per annum on the

ounts paid by
the allottee, which shall be adjusted at th t;me of handing
over of possession/execution of conveya ce deed subject
to the allottee not b;ei-l_;ll_'g_‘hr{!-_ﬂbfault under lhr of the terms
of the agreément Thus‘the ﬁela}r compensation, if any, to
be remitted;’crgdlted l:’o the cgmplamant an only be until
the date cm' wﬁ’leh“&e app‘ﬁc‘}ﬁoﬁioﬁ th

for. It is submitted that the complaina t in the present

0C was applied

case defaulted in making timely paym ts and thus are
not ennt{eﬂ to any relief whatsoever: |

Td an end user

tlnn purely for

That the cpmplmnant is not a consunter
since they h&& ‘booked the unit.in que
commercial purpase as a speculatwe nvestor and to
make pmf% and ga!ﬁs *Fur&aar él!g uJ‘nplamant has
mvested in man}r prujecta uf d:fferent c n|1panies which
prove that the complainant is hot a cons mer but only an
investor. Thus, it is clear that the cpmplainant has
invested in the unit in question for com IEJircial gains, i.e.
to earn income by way of rent and/o re-sale of the
property at an appreciated value and to earn premium
thereon. Since the investment has b |made for the
aferesaid purpose, it is for commercial p/].urpnse and as

such the complainant is not a consumey/end user. The
- |
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complaint is liable to be dismissed on thisJ ground alone.

Under these circumstances, it is all the mTre necessary for
the complainant, on whom the burden lies, to show how

the complainant is a consumer.

xii. The relationship of the complainant and the respondent

is defined and decided by the buyer’s agreement executed
between both parties. It is submitted that a specific clause
for referring disputes to arbirradbn is in¢luded in the said
agreement vide r:laus,e 4;8 of the agreement which is
extracted hereundet;

“48.1- Any’ dispute connected or arising out of this
Agreementor touching uponer inrelation to terms of this
Agreement including the interpretation nd‘ validity of
the ‘terims therﬂﬁ?g and the m,spgcﬂ : !rrght? and
obligations of the Parties here.';a shaij he asolved through
the pracess of arbitration.... |

Hence, both ﬁw parties are mnn'aqtuqlbf bo nlpl by the above

condition. In\'ﬂew of t;lause &81 ,,ﬂf ti;fe agreement, the
captioned cnmpiaihtls barred. The cmprai tnught to have
resorted to arbltratian instead of ‘having
hon'ble authority with “the captioned complaint. It is
respectfully s{ibﬁitted_' that in 5ﬁghf-"0f""ih& arbjtration clause in

the agreement, this hon'ble authority dogs not have the

pprnached this

jurisdiction tﬂ'ad']udi'cate upon the instant complaint and
ought to dismiss the same. That vide the insta l! complaint, the
complainant has sought for interest on delayed possession qua
subjed unit. It is stated that the dispute and d ifferences, ifany,
between the parties involves various questions of facts and
ot be addressed

before this hon'ble authority and the subject matter cannot be

law. The issues raised by the complainant can

Page 14 of 33
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adjudicated without going into the facts of t*lE case which

requires elaborate evidence to be led and I'llich cannot be
adjudicated upon under the summary ju dicﬁun of this
hon’ble authority.

7. Copies of all the documents have been filed and placed on
record. The authenticity is not in dispute. Hen¢e, the complaint

can be decided on the basis of theses undisputed documents.
|

E. Jurisdiction of the authority |

& ";:_‘: : : ‘ : .
8. The authority observed that-ltba_s territorial as L.uell as subject
J,.I..J Ly .
matter jurisdiction to‘adjudicate the-present gomplaint for the
: LELY AL y N [

reasons given below, <~ T

f T [ o

El Territoriﬁl iuﬂsdicﬁun
9. As per notification no. 1/92/2017-1TCP dated 14.12.2017
i |
issued by Town jand Country Planning epartment, the
jurisdiction of Rgé'l .Estate_ Eggﬁla'tur}' Auth 1'!ity. Gurugram

il

shall be entire Gurug'ramﬂisktﬁstl-for all purpose with offices

I = i . Y T 1 . t
situated in %ursgjéi% Enﬁthg grﬁttﬂ;ﬁl Jhe project in

question is situated within the planning of Gurugram

District, therefore this aufhnrity has complete territorial
jurisdiction to deal with the present complaint.
E.Il Subject matter jurisdiction
10. The authority has complete jurisdiction to decide the complaint

|
regarding non-compliance of obligations by the promoter as
[

per provisions of section 11(4)(a) of the Act leaving aside

. Page150f33
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F. Findings on the objections raised by the re

11.

HARERA

|
Complaint No.2089 of 2021

|
compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.

p}mdent -

on ground of

F.I Objection regarding entitlement of DP

complainant being investor

The respondent has taken a stand that the complainant is the

investor and not consumer, therefore, he is not entitled to the

protection of the Act and thereby not en t]ed to file the
complaint under section: 31 uf tiﬂe Act. The re;spondent also
submitted that tlle preamb[e of the Act statgs that the Act is
enacted to prutepr'the :hterest uf mnﬁumers

!‘
sector. The qtl,lﬁ]uﬂry nbserved that th& rgs ﬁ_

of the real estate

ndent is correct

in stating that the Act is enacted to prote the interest of

consumers of the i'eal estate sectclr It is settled principle of

|

interpretation thal; preamble is an. mtmdu ion of a statute

and states main aims & objects nfenactmg a statute but at the
same time mgpgeamh}egamqt h;E usqd tod fe‘}at the enacting
ent to note that

provisions of the ]ﬁc!:, Furthermore, it'is pe
any aggrieved péfsnn can file a compldint against the

promoter if it contravenes or violates any pr
or rules or regulations made thereunder. Upa
of all the terms and conditions of the buyer’s
revealed that the complainant is buyers and

total price of Rs. 35,06,477/- to the pr

i;ﬁinns of the Act

n careful perusal

$ agreement, it is

they have paid a

pmoter towards
|
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|
purchase of a plot in the project of the pruaneI. At this stage,

it is important to stress upon the definition jof term allottee
under the Act, the same is reproduced below for ready

reference:

“2(d) “allottee” in relation to a real estate projéct means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether @s freehold or
leasehold) or otherwise transferred by the premoter, and
includes the person who subsequently acquires the said
allotment through-sale, transfer or otherwise but does not
include a person &w Ef__ljﬂm such plot, pprtment or
building, as the cd.mind}? be, is given on rent;"

In view of abuve-mentmhed daﬁmtmn of "al qtee as well as
all the terms and cundittuns of tha apartment buyer's
agreement executed hehveen prumuter and omplainant, it is
crystal clear that the complainant is allutte s) as the subject
unit was allq'tl;ed ;ﬂ them by the prumm:er The concept of
investor is not d ed or fﬂé’ﬂ;ﬂd;f@ }he Act. As per the
definition given u:nQ& sectign 2 6fthe Agt, there will be
“promoter” and mﬂlluttce aqd timraca{mntb a party having a

status of "invesfnr The Maharashtra Real Estate Appellate

|
Tribunal in its order dated 29, ﬂI 201'5! in appeal no.

|
0006000000010557 titled as M/s Srushti Sangam
Developers Pvt. Ltd. Vs. Sarvapriya Leasing (ff) Lts. And anr.

has also held that the‘mncept of investor is not defined or

referred in the Act. Thus, the contention of omoter that the
allottees being investors are not entitled mIrbtecﬁﬂn of this

Act also stands rejecteﬁ.

Page 17 of 33
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taken by the

competent authority in processing the application and

issuance of occupation certificate

12. As far as contention of the respondent wit

exclusion of time taken by the compet

espect to the

. authority in
|

processing the application and issuance ];f occupation

certificate is concerned, the authority observed that the

respondent had applied fﬂr grant of m:cupatinﬂl certificate on

12.05.2017 and therea&erthepecupatmn certificate has been

grantad by the cgrggﬂgnmfau;honty under the prevailing law.

The authonty t:aim}nt be a-siientrspect@tur to

the appllcation submltteﬂ by the prm?mge,'

occupancy cert:ﬁcate It is evident from
certificate dated 03 07 2020 thatan incample
grant of OC was H'P.QI-iEd on. ;2,_[}_5,2(1_1? as fi
competent alﬂth?:it% ;vasﬁgrant&d t-:;x__ﬂ}éun UZ
subsequent to the filing: of application
certificate. Alsu, thn}' Chtef Engqé&fﬂ, HSY
submitted his requisite report in respect of th
18.01.2018. The District Town Planner, Guru
Town Planner, Gurugram has submitted requi
this project on 26.03.2018 and 27.03.2018
such, the application submittad on 12.05.201]

1l

the deficiency in
for issuance of
tPE occupation
te%app[icatinn for
re NOC from the
D7.2018 which is
F:m occupation
, Panchkula has
le said project on
gqlfam and Senior
si:i‘te reportabout
respectively. As
/ was incomplete
|

|
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13.

14,

and an incomplete application is no application in the eyes of
law.

The application for issuance of occupancy certificate shall be

moved in the prescribed forms and accompanied by the
documents mentioned in sub-code 4.10.1 lof the Haryana

Building Code, 2017. As per sub-code 4.10.4

after receipt of applicatlun for grant of occupation certificate,

f the said Code,
al

the competent authﬂrlty shal[&ammunicate writing within

| ey
60 days, its decision for Qrantf refusal of su permission for
uccupatmn of the buiic[mg in Fm;m BR-VII. erefore, in view

of the dtﬁmencyiu the said appﬂcatlnu date 12.05.2017 and

aforesaid remn; no delay in granting nt.c ation certificate

can be atmhuted t$ the cnn::erned sta}gatary uthority.

N

In the present: casg, the cuurnvse! }Em:' t}f ims Tdent on dated
28.05.2021 had pfﬂiﬁc&d a;upy oforder dated 03.03.2021
and tried tﬂ gﬂnvim:e th; hon b}e aut clrlty that the
unreasnnable de}ay in offer nfpussessfnn is attributable to the
zero period from 01.11.2017 to 11.05.202() granted by the
DTCP as per the office orders conveyed b; Lhe DTCP vide
endorsement no. CC-1185-JE (VA)/2021/5226-29 dated
03.03.2021. Aé per terms and conditio s! of BBA, the
possession was to be given to the cumplainanténn 12.01.2018

which is much more before the zero period c%me into effect

. 1 . - -
and the zero period has been accorded only in relation to

|
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|
license renewal, validity of license and interest on EDC/IDC
and not for the delay in obtaining OC. As such the respondent
is not eligible to grant benefit of the above zero period.

F.I1I objection regarding agreements cuntalT an arbitration
clause which refers to the dispute resolution system

mentioned in agreement

15. The agreement to sell entered into between the two side on
12.01.2015 contains a clause 48 relating to djslllute resolution

ri-
|

481 Any dis, uﬂ!lﬁ or touching upon or in

relati E to the h}ﬂi ﬂf this E? licati bnd/nr the

between the parties. The claus& reads as unds

pﬁ-q’ cj'ﬂ terpretation and
“of thehmsﬂmf aa%drﬁon tferenf and
pecuva rights and" uigj;ga ons of the

ottee(s) and/or Company shall be settled
.qtmicabfy by mutual q‘iscussmm In case Ithe parties

valle

for the time bmng in farca:, by a sole arb:tramr
selected 'from ‘the names” of tw Trb. trators
suggested by the Company. In case the Allottee(s)
i} n‘efa ys;neg!eets{reﬁ.'SH to sg}ecmna of the names
gge within ﬂS days of

“1 mation, ﬁ:n}' shall beiat liberty to
u’ppmnt ‘one. of the-proposed persgns as a sole
. arbitrator, whose appoititment shall be final and
binding on the parties. Costs of arbitration shall be
shared equally by the parties. The arliitration shall
be held in English language at a a‘pproprfate
locetion in Gurgaon, Haryana.

The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration
clause in the buyer’s agreenient as it may be noted that section
a' rts about any

matter which falls within the purview of this ar.\thﬂrity, or the

79 of the Act bars the jurisdiction of civil
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Real Estate Appellate Tribunal. Thus, the interltinn to render

such disputes as non-arbitrable seems tc he ar Also, section
88 of the Act says that the provisions of thI ct shall be in

addition to and not in derogation of the provisions of any other

law for the time being in force. Further, t hrz authority puts
reliance on catena of judgments of the Hon'bl ﬁupreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has
been held that the remedigs_pmvlded und rithe Consumer
Protection Act are in additinn to and not in e'mgatiﬂn of the
other laws in fﬂrce cnnsequentt}r the authority would not be
bound to refer pame** tn arhltratmn even if the agreement
between the pamES had an arbitration clau e. Therefore, by

applying same analngy the presence uf

could not be cunstrue:l ta take away the j risdiction of the

}I
\

authority. : _ )
Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,

the National Consumer Disputes Redressal l:nmission, New

Delhi [NCURC] has held that the arbitration clause in

1
!

|
agreements between the complainants and i%lders could not

circumscribe the juricdiction of a consumer. The relevant
paras are reproduced below:
“49. Support to the akove view is also lent by Serrion 79 of the

recently enacted Real Estate (Regulation and |Development)

Act, 2016 (for short "the Real Estate Act”). Sectioh 79 of the said

Act reads as follows: -
"79. Bar of jurisdictian - Ne civil court shall have
Jjurisdiction to entertain any suit or prucqre#r‘ng in

| Page 21 of 33
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respect of any matter which the Authority jor the

adjudicating officer or the Appeliate Tribunal is

empowered by or under this Act to de.':e:rﬂ,re and

al’ other

|
authority in respect of any action taken |or to be

no injunction shall be granted by any cou

taken in pursucnce of any power conferred by or
under this Act.”
It can thus, be seen that the said provision expressly ousts the
Jjurisdiction of the Civil Court in respect of any m jgr which the
Real Estate Regulatory Authnnty established \under Sub-
section (1) of Section za or the Ad;udfcntrng 0 er' appointed

under Sub-section ( 1) af Secann 71or che Real Estate Appellant

Tribunal estabhshed under Secnan 43 af the Real Estate Act, is
al

empowered to dcrrermfne HE.".'CE, m wew ﬂf the bi ding dictum

of the Hon'ble .S'upreme Caurr. in A A_p:yaswa (supra), the

JI Real Estate

on-arbitrable,

\
matters/disputes, which the Authorities under*

Act are empowered to decide, are

notwithstanding an Arbitration Agreement | between the
parties to such ma.rﬂem, which, to a fm:g\_e extenty are similar to
the disputes fafﬁng for rgsc!-trfltr'c;n unc{er; the Consumer Act.

T Y T s Tl T )
56. C‘ansec{ucntbf, we unhes:mnng{;f rgecr the arguments on
behalf of !:he Huﬂde.' and hnrfd tha.': an Arb!rrar.‘m lause in the

afammmd Rmd af Agreements between tha rEmpfamun.'s

and the Bquer cannot circumscribe the jurisdiction of a

Consumer Fora, notwithstanding the amendments made to

Section 8 of the Arbitration Act.”

16. While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact of an existing

arbitration clause in the builder buyer agreement, the hon'ble

Supreme Court in case titled as M/s Em GF Land Ltd.
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V. Aftab Singh in revision petition no.| 2629-30/2018
in civil appeal no. 23512-23513 of Zﬂﬂi decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC
and as provided in Article 141 of the Constitution of India, the

law declared by the Supreme Court shall be binding on all

courts within the territory of India and ?mrdingly, the
authority is bound by the aforesaid view. The relevant paras

are of the judgement passed by the Supreme Court is

reproduced below: A
“25, This Court in the series -Jf fudgments as inaticed above

considered the prav.im'ans of Consumer Protectidn Act, 1986 as
|

Eansumer Furum hme to ga on and no errm; cdltmm:rted by
C‘ansumer‘Far_‘um on rejectm,g the apphcauon here is reason
fornot mter;:ecnng pmmed!ngs under Eansume Protection Act
1996. The

y provided to

on the strengthl an arbitration agreemem by
remedy under Consumer Protection Act is a rem
a consumer when there is a defect in any goods r.lh*erv.-'ces. The
campz‘afntl means any allegation in writin ade by a
complainant has also been explained in Seca'ﬂnl (t) of the Act.
f* confined to
for defect or

and a quick

The remedy under the Consumer Protection A
complaint by consumer as defined under the
deficiencies caused by a service provider, the ch

remedy has been provided to the consumer which is the object

and purpose of the Act as noticed above.”

17. Therefore, in view of the above judgemen ailnd considering

the provision of the Act, the authority is pf the view that

complainant ‘is well within their rights to seek a special

. Page23of33
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18.

39,

HARERA

s the Consumer

Protection Act and RERA Act, 2016 instead f:going in for an

remedy available in a beneficial Act such 3

arbitration. Hence, we have no hesitation in holding that this
authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred
to arbitration necessarily. |

Findings on the relief sought by the comp llnant

Relief sought by the complainant- |

i. Direct the respnndﬂm ID pay del

compensation at thé pg@s&nbed rate

possession to thﬁ actual date of handing over of

v T

yed possession

rom due date of

pussessmm
ii. Direct the respundent to adjust the a
interest on account of delayed posses
iii. Direct the rqspundent to handover the
said uni\ demand mamtenﬂnce charg
actual haridmg over nfﬁussesston onl
iv.  Direct the respondentﬂntm levy hefty parking charges
of Rs 5,4]@?00{3? W?hit:h ‘was | n& at al jisclnsed to the

cumplmrant at the time.of hnokmg 0

|
Tom the date of

1e unit & in the
light of the judgement delivered by he hon’ble apex

cnurt |
in the present mmplamt the cnmplamant intends tn continue
with the project and is seeking delay posséssion charges as
) of the Act. Sec.

18(1) proviso reads as under. |

provided under the proviso to section 18(

“Section 18: - Return of amount and compensation

I
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18(1). If the promoter fails to complete or is Unable to give
possession of an apartment, plot, or building, —

Li

Provided that where an allottee does not intend to withdraw
[from the project, he shall be paid, by the promo. . interest for
every month of delay, till the handing over of the possession,
at such rate as may be prescribed.”

20. Clause 16.1 of the apartment buyer agregment (in short,
agreement) provides for time period for handing over of
possession and is reproduced below:

”16.1 POSSESSION OFTHE {INIT

The company based upgm fﬂs pcesent plans and estimates,
and subject to all &,‘fﬁ‘ fﬁﬂﬁs proposes (to handover
possession of ;he;.:mt within a period.of 36 months from

the date of .éxq’bupaﬂf uﬁaymement‘gc mitted period).
Should th mgr?esﬁﬂn of the unit no ﬁéﬂ q within the
committed-period.,, the allottee agrees to extension of

one hundre iﬂd eighty days(Grace Petiod) ﬁJer expiry of
the committ period In case of failure of qﬂ”artee to
make timely payments of any of the instailm nﬁs as per the
Payment Plan,\ along with other cherges and dues as

applicable ar*ﬂthemfse payable in-accdrdance with
payment plan or. ds- per the demands ruised by the
company }"rom“"-umé “to’ time “in.-this respect, despite

acceptance of delayed payment alongwith interest or any
failure on\part of the Allattee to abide by any of the terms
and mn@‘tmns of this agreement, the time periods
mentioned in this clause shall not be bin nb upon the
company with respect #o tﬁe }Fmdi'ngla er of the
possession.of the unit. -

21. Atthe coutset it is relevant to comment on the r?set possession

clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this
agreement. The drafting of this clause and lincorporation of
such conditions are not only vague and uncertain but so

heavily loaded in favour of the promoter and against the
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allottee that even a single default by the al[ﬂttee in fulfilling

formalities and documentations etc. as pnes{crihed by the

promoter may make the possession clause i

purpose of allottee and the commitment date

|
rrelevant for the

for handing over

possession loses its meaning. The incorporation of such clause

in the buyer’s agreement by the promoter is

just to evade the

liability towards timely delivery of subject unit and to deprive

the allottee of his right accruing after delay i
is just to comment as to hmythe builder
dominant position and r.f:éﬂ;edﬂuch mischie
agreement and theallottee s left withno opt
the doted lines. p T :

possession. This
|

4s misused his

us clause in the

n but to sign on

22. Admissibility of grace period: The prhmnt’e_ has proposed to

&3,

hand over the possession of the unit withi
the date of this agreement and further prnvi
that promoter Jhall be entllled to a grace p
after expiry of tungt_njl_ted p_t__!ri_ud. ‘]‘he peri
expired on 12.01.2018. ?Is*u ﬁ':'a-tfé;rluf fact,
not given the valid rEasﬁﬂ._foi.-delay to co
within the time limit pfe!scribéd by the :

apartment buyer's agreement. As per the
cannot be allowed to take advantage of
Accordingly, this grace periods of 180 days ¢
to the promoter at this rstagr-.'.

Admissibility of delay pa#sessinn charg
rate of interest: Section 18 prﬁvides that
does not intend to withdraw from the proje

by the promoter, interest for every month

36 months from
el:l in agreement
ri|nd of 180 days
q of 36 months
é promoter has
lete the project
r%pnmter in the
sé&ttled law one
his own wrong.

annot be allowed

at prescribed
here an allottee
he shall be paid,
o% delay, till the
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25.

handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15

has been reproduced as under:

Rule 15. Frescribed rate of interest- [Proviso to section

12,section 18 and sub-section (4) and subsecﬁen (7) of

section 19]

(1)  For the purpose of proviso to section 12; section 18; and

sub-sections (4) and (7) of section 19, the linterest at the

rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.: J

Provided that in case the State tk of India

marginal cost of lending rate (MCLR) is not in use, it

shall be replaced by such benchmark |lending rates

which the State Banlk of India may fix from time to time

for I=n drng to nge*iereleqpnc

The legislature m;{& ,\ﬁsﬂum in.the ‘suber 1nate legislation
under the prqwsien ::f rule15 eFthe rill‘ee ha determined the
t|se determined
|Lule is followed

ractice in all the

prescribed rate e]' interest. The rate of imer
by the legtsla;tu_;e,l is reasonable and if F]?E sa
to award the interest, it will ensure uniform

cases. !

Taking the case from anether angle the complainant-allottee

i

was entitled to the delayed pessessmn charges/interest only

at the rate ef Rs. 9% per annum on t;he ampunt paid by the

allottee as per clause 166 of the huyers Tement for the

period of such delay; whereas, as per clause 8.5 of the buyer’s
agreement, the promoter was entitled to int r!est @ 24% per
annum at the time of each outstanding pay tJ.;nt till the date
the payment is realized by the company. Th f!p.mctiens of the
authority are to safeguard the interest of the dggrieved person,
may be the allottee or the promoter. The rig ts of the parties

are to be balanced and must be equitable. The promoter
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26.

&7,

cannot be allowed to take undue advantage ch his dominate
position and to exploit the needs of the hame buyers. This
authority is duty bound to take into r:::rﬂ'sideratiun the
legislative intent ie. tc protect the interest of the

consumers/allottees in the real estate sectur.!'l'he clauses of

the buyer’s agreement entered into between the parties are
one-sided, unfair and unreasonable with res [ct to the grant
of interest for delayed possession. There e various other
clauses in the buyer’s agreement which give sweeping powers
to the promoter to cancel the_.aihj-iment and forfeit the amount
paid. Thus, the terms and t;r:lrt]ditions of theb y:;er's agreement
are ex-facie one-sided, unfair and unreasonable, and the same
shall constitute the unfa%r trad;! practice on the part of the
promoter. Thes;‘: types of discriminatory ter‘ s and conditions
of the bﬁyer's agreement will not be final and binding.

Cunsequently}ésﬁér website of tlib":&fﬁfef | k of India i.e,
hmﬂm{ﬁémaggmal _;f;s_t_-f__i%-léndim?rdte (in short,
MCLR) as on date i.e, 25:08:2021 is 7.30%. Accordingly, the
prescribed rate of interest will be mar%inalcf:s# of lending rate
+2% i.e,, 9.30%. {
Rate of interest equally chargeable to th allottee in case

of default in payment:- The definition of %m ‘interest’ as
defined under section 2(za) of the Act provides that the rate of
interest chargeable froin the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, n case of default.

The relevant section is reproduced below:
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“(za) “interest” means the rates of interest payuble by the
promoter or the allottee, as the cuse may be.
Explanation. —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by the
prometer, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;
(ii)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any pert thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter sha .I'f be from the
date the allottee deﬁmfts in payment to the ;rramarer tifl
the date it is pmn‘

28. Therefore, interest {:m }'hie ;lelay payments from the

29,

complainant shall be cl‘eih;géﬂa]:the prescnbd|ratn i.e, 9.30%

by the respﬂndﬂgt{p,mn}q&r *whr,eh ‘is_the same as is being

elayed possession

to levy hefty -p‘a;rlqng r:harges of Rs 5 ﬂﬁl 000 | which was not

atall disclosed*twﬁle mmpld‘fnant atﬂ}e time of booking of the
unit. It is pertment to: mantiuned here that as

sub-clause (m] of the' buﬁd’éi‘ buyers gl"eement dated
/3

12.01.2015 dgiy%xgcmea % i E‘ %an . +

has fully agreed.to paythe amount of Rs. 5,00,000/-for one car

)er clause 3.1 of
e complainant

parking space,. tnerEFo‘rc I:he}’ can nnt ‘clair to waiver of car
parking charges as it is the part of builder buyers’ agreement
which has been duly agreed between the pr;ties. Therefore,
the contention of the complainant that car pa ﬂing charges not
disclosed at the time of booking of the unit does not find any
merit.
On consideration of the documents available on record and

submissions made by both the parties it is the failure of the
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promoter to fulfil its obligations and responsibilities as per the
buyer’s agreement dated 12.01.2015 to l'éand over the
possession within the stipulated period. Acc:arFingly. the non-
compliance of the mandate contzined in secblnb 11(4)(a) read
with section 18(1) of the Act on the part nf1:h% respondent is
established. By virtue of clause 16.1 of the buyer'’s agreement
executed between the parties on 12.01.2015

Lssessinn of the

said unit to be delivered within a period of 36 months from the
date of execution of buyEr':i-agr?egment. As far !EIS grace period
is concerned, the same is xlisatlm-.red for the reasons quoted
above. Therefore, the due ﬁﬁte of handing over of possession
comes out to’ be ‘12"-:6']...%.18;5\[11 the present case, the
cnmpléinant in_fé:s;."ﬁf’fe;eg puss;;ssinn""bjf't respondent on
08.07.2020 afié} receipt - of Inctupatidﬁ eilrtiﬁcate dated
03.07.2020. ‘Ehg,a]‘lrhurity is of the cun;arc}e ; dview that there
is delay on ﬂ:e part of the mspuhﬂeht

possession of the ﬁlfntteﬂ unit to the .mmpl

offer physical
inant as per the

terms and conditions of “the buyers eement dated

12.01.2015 executadbmmen’ﬁe parties.
:

Section 19[10} of the Act uhhgates the |allottee to take

possession of the SUb]ECt-.lml: within 2 months from the date

of receipt of occupation certificate. In the p esent complaint,
the occupation certificate was granted by the competent
authority on 03.07.2020. However, the respondent offered the
possession of the unit dn 08.07.2020, soitc !be said that the
complainant came to know about the occupation certificate
only upon the date of offer of possession. kerefare, in the

interest of natural justice, they should be given 2 months' time
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from the date of offer of possession. This 2 month of

reasonable time is being given to the complainant keeping in

mind that even after intimation of possessio Frar:tica]ly they
have to arrange a lot of logistics and req iéiite documents
including but not limited to inspection the completely
finished unit, but this is subject to that the Tt being handed
over at the time of taking possession |is in habitable
condition. It is further clarified that the ay possession
charges shall be payab!e ﬁ;um the due date of possession i.e.
12.01.2018 till the explry*nﬁz rh?nths frnm t ﬁdate of offer of
possession (08. D?,ZT}ZO) Whlch cumes out |be 08.09.2020.
Furthermore, tha cump}ainant 15 directed to take possession

within two meks frum the date uf tlus orde

In the present case, the counsel for the respondent on dated
28.05.2021 had produced a copy of order a%:ed 03.03.2021
and tried to convince the hon'ble au E?rity that the
ibutable to the
zero period Frnm 01. 11 2017 to 11 05 202 granted by the
DTCP as per the ofﬁcc urders cunveyed h |l:h& DTCP vide
endorsement no. CC-1185-JE (VA)/2021 4226-29 dated

03.03.2021. As per terms and cuﬁdirius! of BBA, the

unreasonable delay in offer of possession is

possessicn was to be given to the complainant on 01.10.2017
which is much more before the zero period came into effect
and the zero period has been accorded only in relation to
license renewal, validity of license and int 'Eést on EDC/IDC
and not for the delay in obtaining OC. As such the respondent
is not eligible to grant Lenefit of the above z n:|| period.

|
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32. Accordingly, the non-compliance of the mand

33, Hence, the authority herehy .P,égses this orde

Complaint Noj2089 of 2021

e contained in

section 11(4)[a) read with section 18(1) of the Act on the part

of the respondent is established. As such, the complainant is
Eld rate of the
9.2020 as per

rule 15 of the

entitled to delay possession charges at presc
interest @ 9.30% p.a. vr.e.f. 12.01.2018 till 08
provisions of section 18(1) of the Act read wi
Rules.

Directions of the authority

and issues the
following directions u.lder Fectmn 37 of th cht to ensure
cumpllance of obhgatir ns ;::ist upun the pro qter as per the

function entrusted*ta ﬂ-e anthnn{y under sec 'dm 34(f):

i. The resggmflent is directed to p@r hrterest at the
prescribed rate of 9.30% p.a. for s;v”eny qnth of delay on
the amount paid by the complainant fro Ithe due date of
possession i q.:? IZ 01. 2018 till 08:09:20 j i.e, expiry of 2
months from the date qﬁﬂft'ernj.’ possesgian (08.07.2020).
The arrears of interest accrued so far s all be paid to the
complainant within 90 days fromthe |
per rule 16(2) of the rales.

te of this order as
ii  The complainant is directed to pay oy tanding dues, if
any, after adiusfmant of lnterest for the delayed period
and to take the pussession of the unit within one month

|
from the date of th's order.

iii. The rate of interest chargeabie from [the allottee by the
promoter, in case of default shall b% charged at the
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which is the same rate of interest which| the promoter

shall be liable to pay the allottees, in cas€ u'f default i.e.,

the delayed possession charges as per sect|o 2(za) of the

Act. |

. iv. The respondent is right in demanding maintenance

charges at the rates prescribed in the | u}i]der buyer’s
agreement at the time of offer of possessioh. However, the
respondent shall not demand the maintenance charges
for more than unu}regar f,rom the allott J;-ven in those
cases wherein no specﬁ;dause has be iprescrihed in
the agreement oF where the/maintenance charges has
been demanded for more than a year.
v. The respondent shall not charge an hrng from the
camplai’n‘anﬁ-, which is not the part of t};pe agreement,
huweveﬁ‘-l?_ulqmg_ct?argesIshe{!l FII'{':‘t ilqe charged by the
promoter ata‘_in}"f pmnthf_ ti:ner?z’anaft r being part of
agreement asperiaw sg;?t;%qqﬂ['hdh*ble preme Court in
364-3889/3020 decided on 14.12.2020.

civil appeal no. 3_8@1}-'33

B R

34. Complaint stands di's'hns':c'd of.

35. File be consigned to registry.

[Samlé/l{umar] (Vijay Ku ar Goyal)
Member i3 Member
Haryana Real Estate Reguiatory Authority, Gurugram
Dated: 25.08.2021

Judgement uploaded on 12.11.2021.
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