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2 GURUGRAM Complaint No.3136 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3136 0f2020
First date of hearing: 13.11.2020
Date of decision : 25.08.2021
1. Vijay Kumar

2. Rashmi
Both R/o B-35, Sushant Apartment,
Sushant Lok-1, Galleria DLF-IV, Gurugram Complainants

Versus.

1. Magic Eye Deve[upers__?h%ﬁ]ﬁl.imited
Office address: - G.F. - 09, Plaza M - 6,
District Centre, Jasola, New Delhi -
110025 )

2. M/s Spire Developers Private Limited
Address: - 5-D, M-6, District Centre

Jasola, New Delhi-118025 l Respondents
CORAM: i, & 5y
Shri Samir Kumar " o " . &~/ Member
Shri Vijay Kumar Goyal Y Member
APPEARANCE:
Shri Nilotpal Shyam Advacate for the complainants
Ms. Neelam Gupta Advocate forthe respondents

ORDER

1. The present complaint dated 06.10.2020 has been filed by the
complainants /allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed
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that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Actor

the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se them.

Unit and project related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the pusses;sil;g;;;@ﬂiay period, if any, have been

detailed in the following tapu}ar form:

S.No. |Heads =~ ™ L'J_‘l:'n_fnrmatlun
1. Projectname’and location '\ ‘The Plaza at 106, Sector-
o [ ' 1106, Gurgaon
2. Proje@z?ie% (i)Y | acres
Nature,of project | | .| Gomimercial colony
4. | DTCP licensé. no. and validity J650f 2012 dated
status % ©021.06.2012 valid upto
~ S 2 21.06.2022
et |
5 Name of licensee _ _| Magic Eye Developers
6. | RERA RegiStered/ notregistered. | Registered No. 72 of 2017
~ 7 | dated 21.08.2017 valid
| upto[31.12.2021
7 Unit no. 1810, 18th floor,
Tower-B2
8. Unit measuring 700 sq. ft.
9. Date of execution of Buyers | 24.05.2013
Agreement (Page 25 of the complaint)
10. Payment plan Construction linked
payment plan
11 Total Sale consideration Rs. 43,92,360/-
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(As per applicant ledger,
page 23-26 of the reply)
12. Total amount paid by the | Rs.34,52,021/-
complainants (As per applicant ledger,
page 23-26 of the reply)
13. Due date of delivery of 24.05.2016
possession as per (Due date of possession is
(As per clause 9.1 within a period | calculated from the date of]
of three years from the date of execution of agreement
execution of agreement) dated 24.05.2013)
‘ Note: Grace period not
Ao A allowed
14. | Offer ofpnssessmm }‘“VJ_-.F.T 30.11.2019
ARy (Page 22 of the reply)
15. | Delay in han;iiﬂ nvpr pﬂESESS_;Dn 3 years B months 6 days
till 30. 01 c.,,data efib L
pﬂSSESS],ﬁE‘“I e f3D 11 + 2 ‘,_.’ \
months - / LJ:" !
16. | Occupation Certificate received | 28.11.2019 for block A, B
on &C
Facts of the complaint
The cumplain&nﬂ_hifdh_ made the fuﬂ@l_f;g submissions in the
complaint: w s REV A
i.  The con plgnﬁﬁfi\'{g sul d __t%r:': application for
m WA + A
allotment of unit No, 1 d'to be built on 18th

floor of b}ackwﬁj in the tmp;fgned project. The said
application form was submitted along with the earnest

money to the respondent company. The complainants

had opted for construction linked plan. That pursuant to

the submission of application form, the parties entered

into agreement ie. apartment buyer's agreement
(hereinafter referred to as “ABA") dated 24.05.2013 for
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the sale of said unit number no. 1810 admeasuring 700

sq. feet located at sector-106, Gurugram, Haryana.

ii. That as per ABA, the respondent agreed to sell/ convey/
transfer the impugned unit 1810 for an amount of Rs.
43,75,840/- which includes basic sale price, external
development charges and infrastructure development
charges, preferential location charges plus applicable
taxes. The complainants have already paid a sum of
Rs.34,52,021/- towards the sale conhsideration in
respect of the impugneﬂ unit. That the said ABA was
executed after almost 1 year from the date of booking
and was isshad tﬂ the complqiganm As per the said
agreemarﬂ, the re5pnndents wer? required to complete
the canstructmn of the unit and han&ﬁier the possession
of the sametﬂ the cump]ainants within 4 years from the

date of h_ug_er 's agreement. Als_q, the possession of the

completely constructed and funetional unit, along with
the facilities and the promised amenities was to be
handed over to the complainants by the May 2017 from
the datE uf; execution of agfaeméht T-h‘lat clause 7 of said

ABA also stipulates a penal interest @ 1.5% per month

for any delay in payment of instalments made by the

complainants. The ABA further stipulates under clause

10.4 that respondents company, if failed to deliver the

possession of the impugned unit within the stipulated

time and subject to the force majeure conditions shall
pay compensation @ Rs.5/- per sq.ft. of the super area
per month for the entire period till the date of handing
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over the possession. The said compensation clause is ex
facie discriminatory in comparison to clause 7 of the
ABA and amounts to unfair trade practices in view of
catena of judgments of Hon'ble National Consumer
Disputes Redressal Commission. Further, the said
compensation clause is also in direct canflict with the
RERA Act, 2016 and rules made there -under. Further, it
is noteworthy that said clause of ABA is part of standard
form of agreem_en_t._' f.w;r_hlich is biased, one sided,
amounting to unfa'.ir-{radé bracﬂce as the complainants
were compelled to sign on dotted lines in view of one-
sided standard form of agreemen't i.e. ABA. Therefore,
such disé:-riminatn;ry clatise is not binding on the
complainants in view of the judgfnent of hon'ble
supreme caurt The cumplamants crave leave of hon'ble
authurlty to praduce and rely upon relevant judgments
at the time ufnral hearmg aﬁmagrﬁe required.

iii. That the {:umplainants have pald more than 78% of the
total sale consideration wherein all the demand made by
the resfmﬁdent company till date wasjhunuured by the
complainants. Despite the said | payments, the
respondent company failed to deliver the possession in
agreed timeframe for reasons best known to them and
the respondent company never bothered to intimate
rhymes and reasoning for the delay to the complainants.
Even, the grace time period has long ago been breached
by the respondent company with no clarity about the
delivery of possession till November, 2019. The offer
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letter of possession was sent by the respondent’s

company to the complainants on 30.11.2019. There was
adelay of 3.6 years. Therefore, the respondent chave the
breached the sanctity of the agreement for sell i.e. ABA.
The respondent is liable to pay the delayed possession
compensation in the form of interest on the principal
- paid. That the complainant cconsidering slow progress
at project site and no firm confirmation on project
delivery date till Nwember 2019, the complainants was
frustrated with the respnndent malafide intent and
false assurances regardmg the new dates of handing
over the pussessmn w1thnut asmgmng any reason

whatsnever for ruch.a pru!unged delay Therefore, was
delay :;f ;rc;und 3.6 years of de]a}r

iv. That the res_ppnd_ent failed to handuver the possession to
the cnnip!alnants on the agreed date or even after the
elapse of the grace period of 360 days as provided under
ABA. The reason for the delay in handing over the
pussessiun desplte payment of more than 78% of total
CD!‘ISICI;EII‘EI;D;I 15:01;1[11?;&; iu;:;wjlgtu f_ihe respondent as
they have never bothered to mnmate any rhymes and
reasoning for the delay to the complainants. Therefore,
the respondent has breached the sanctity of the ABA.
The respondent deliberately maintained silence and
never bothered to abreast the complainants of the latest
development of the project and any rhymes and reason
for such a gross and inordinate delay. Henceforth, the

respondent is liable to pay interest for delayed period of
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handing over the possession till the actual date of

handing over the possession in accordance with Section
18 of the RERA Act. That the complainants also paid
amount towards service tax for the impugned unit.
However, the said service tax/GST was not payable for
the period before July 2012 in accordance with the
judgment of hon’ble Delhi High Court in Suresh Kumar
Bansal v. Union of India & Ors. 2016 S.T.R.3(Del.) and
which has been full_uwe@-by hon’ble Punjab and Haryana
High Court in Balvinder Singh v. Union of India CWP
No. 23404 of 2016,_decisiun dated 25.09,2018. Further,
the complainants are not liable to pay service tax/GST
for the péﬁﬂd post July 2012 since the proposed date of
handing é‘{Er the possession was:ﬂqgtst 2012 which is
next months after the cut-off @,éte hq July, 2012, The
cumplaiih;lm-.sll' are not liablg'_;.-f;;_ifa_aiz service tax/GST
which woulg’ "néa'f haveé ";ﬁcl:ﬁeﬂ( if the respondent
company would have handed over the possession in
accordance with the ABA, the same has been held by co-
ordinate bench [Panchkula}_- of Hun"'ble Authority in
Madhu  Sareen v M/s. BPTP Ltd. complaint
No0.113/2018 decision dated 16.07.2018.
C. Relief sought by the complainants:

4. The complainants have filed the present compliant for
seeking following relief:
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a) To direct the respondents immediately deliver the

possession of impugned unit no. 1810, tower—B2,
along with 18% per annum interest campounded
quarterly for the delayed period of handing over the
possession calculated from the date of delivery of
possession as mentioned in the ABA.

5. On the date of hearing, the authority explained to the
respondents/promoters about the contravention as alleged to
have been committed in relqt[an to section 11(4) (a) of the Act
to plead guilty or not te plpa&gmh}k The respondent no. 1 filed
reply on 04.11. 2[]20 Huwever nmther respundent no. 2 putin
appearance nor plead any reply.

D. Reply by the n_és'pnndent no. 1 [Magiq Eye Developers Pvt.
Ltd.):- /

6. The respondent bas}_;untgsted the complaint on the following

grounds.

g—

SRR mgtar?t @1]3}31111: .@s n@t&er maintainable in law
nor on Ear;ts Tl‘,w instant cqmpl;nnt is without cause of

action ‘and 'has ‘been filed ‘with ‘malafide. Therefore,
instant complaint is not maintainable and is liable to be
rejected.

ii.  That the instant complaint is not maintainable and is
liable to be rejected in as much as the construction is
already completed and after completing the
construction of said commercial project, respondent has

obtained occupation certificate in respect of the same
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from Director General Town and Country Planning,

Chandigarh vide memo  bearing no. ZP-
833/AD/(RA)/2019/29244 dated 28.11.2019. After
obtaining the aforesaid Occupation Certificate,
respondent has already offered possession of units to its
respective allottees including the complainants on
30.11.2019. That complainants now cannot be allowed
to wriggle out of the terms and conditions of the
agreement dated 24, 052013 That the respondent vide
letter dated 20. 12 2019 intlmated to the complainants
that in terms of the agrﬁement principal amount of Rs.
9,23,819/- 15 due. and payahia iay them at the stage of
offer of pbssessmn after ad}ustme}lt f a rebate of Rs.
105635/,-.: in terms of clause 1_.0.4 of agreement dated
24.05. i&lﬁ . That the cﬂmplaiﬁe;\rif;a; also liable to pay
interest @. rate in terms of RERA on the amounts due,
which is accruing on day- t::»day basis. In addition to the
aforesaid pussessfnn dues alang with interest as
applicable, complainants are alsa lrable to pay the
maintenance charges of Rs. lEnSZDf wef 01.12.2019till
31.03.2020.. Thus, making the mtaT amount of Rs.
9,40,339/- due and payable by the complainants as on
31.10.2020. it is the complainants who have till date
failed to take possession of the aforesaid unit and to
make the payment of the dues payable at various stage
as per the opted payment plan including the dues
payable at offer of possession and on the contrary, with

the malafide intentions have filed the instant complaint
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iii.

iv.

for delayed possession charges along with interest, and
hence, the complaint is liable to be dismissed.

That the Act does not contemplate execution of any fresh
agreement and therefore, buyer’s agreement dated
24.,05.2013 cannot be affected by the provisions of the
Act and has to be implemented in toto and to be read and
interpreted “as it is” without any external aid including
without aid of subsequent enactment | especially the
enactment which do mt especlally require its aid to
interpret agreemet;ts }e‘,:tgn:g].lted prior to commencement
of such enagth'gemt Hem:e ng"hts and liabilities of the
parties mcluamg?he coﬁséqk&enée of default/default of
any party have to be guverned by yer's agreement
dated 24.05.2013 and not by the Act. That when the
Entitlen'l;'le_'nt to claim possession is a_;_sderfthe declaration
given by the prbmater for cﬂsrn'pl"etiun of construction
u/s 4(2) 1)) of the Act; then nﬁe necessary corollary to
this is that the entltlement for delay possessmn charges
shall also Ege fm}n the eX];!iW Eﬁ&ﬁ d&f of completion i.e.
31.12.2021 as pruwded at_the time of registration.
Hence, otherwise the claim for delay possession charges
is pre-mature and is liable to be rejected.

It is submitted that agreement executed between the
parties especially prior to commencement of Act has to
be read and interpreted “as it is” without any external
aid including without aid of subsequent enactment
especially the enactment which do not especially require
its aid to interpret agreements executed prior to
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vi.

commencement of such enactment. Hence rights and
liabilities of the parties including the consequence of
default/default of any party have to be governed by
buyer's agreement dated 24.05.2013 and not by the Act.
That the instant complaint is further liable to be
dismissed as not maintainable in as much as, the alleged
delay in possession is not due to any act of omission or
commission on part of respondent but is due to the fact
that the completion of construction is linked with the
timely payment of the installments by all the allottees
including the mmplainants That there are many
allottees, who have fallEH .I:ﬁ; make payments of
mstallmgﬁts as per the cnnstr&cﬁuq linked payment
schedule whlch has af’fected the progress of
cnnstrthion It is submitted th@t non-payment of the
mstallments by the allottees has rather acted, as a
catalyst in delay in offér of possession at the end of
respandent

That most respectfully submftted fhat this hon'ble
authority. dues not have 1ud1clal nr quaslv]udinal powers
to pass adjudicatory orders’ in relamnn to disputes
between an allottee and promoter of an ongoing project
on the date of commencement of Act especially in
circumstances when there is no violation of any
declaration given by promoter at the time of getting the
ongoing project registered with the authority.

That without prejudice it is further submitted that the
buyer’s agreement dated 24.05.2013 executed beh;veen
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9.

10.

the complainants and respondent is ‘sacrosanct’ and
nothing can be added or deleted in the terms agreed
thereupon. That compensation or penalty, if any shall be
payable to the complainants as per the terms of the
agreement dated 24.05.2013. That the adjustment of
such penalty /compensation, thereof shall be done only
at the time of settling the final accounts for handing over
of the unit, as per the provisions of the agreement
executed between thg‘;;ﬁai‘_tjes in order to attain the very
objective of the Act_,:i':éél:ti:ﬁély completion of the projects.
Copies of all the dpcumgnts have ._l:;é_en filed and placed on
record. The autﬁen’ﬁc’it;l_s not in_éispu_tﬁ.__l-_lgnce; the complaint
can be decided on the basis of theses undisputed documents.
lurisdlcﬂunhfglie authority 1N . -]
The autharit};”t;‘i:}séméd that it has tapriﬁ'ﬁ] as well as subject
matter jurisdiction qﬁra&j‘ﬁdtcatéfﬂie é:ﬁééent complaint for the

reasons given below.
N & : ' \
I B | - n

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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District, therefore this authority has completed territorial
jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per provisions of section 11(4)(a) of the Act and
duties of allottee as per section 19(6),(7) and(10) leaving aside
compensation which is tuhp j_f_lﬁecided -by the adjudicating
officer if pursued by the complamants at a later stage.

F. Findings of theaut!mflty on thg nhie:ﬂuns raised by the
respondent:- - - T\
F.I Objection .regarding juri__sdlc_tidn nq authority w.r.t.

buyer’s agreement executed prior Itu= coming into
force of flieﬂct _

11. The respondent no. 1 contended tl't_at authority is deprived of
the junsdlctiqn ? guintq the igtargregatmn of, or rights of the
parties inter- se’ '111 aEr:n‘rdance 'ﬁv:th ‘ﬂ‘:e bu}fer s agreement
executed betu'.r&eu tlhexplarties and no agreement for sale as
referred to under the provisions of the Act or the said rules has
been executed inter se parties. The respondent further
submitted that the provisions of the Act are not retrospective
in nature and the provisions of the Act cannot undo or modify
the terms of buyer’s agreement duly executed prior to coming

into effect of the Act.
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12. The authority is of view that the Act nowhere provides, nor can

be so constructed that all previous agreements will be re -
written after coming into force of the Act. Therefore, the
provisions of the Act, the rules and agreement have to be read
and interpreted harmoniously. However, if the Act has
provided for dealing with certain specific provisions/situation
in a specific/particular manner, that situation will be dealt
with in accordance Wlth,thl,’:‘aﬁcta“nd the rules after the date of
coming into force of t’h.e Atflj and the rules. Numerous

provisions of the Act save the provisions of the agreements

% '\.\’r i,

made betweg,_nﬁ:‘,he;buyers and sellers. ’];l'ags?id contention has

been uphetdji LE’the landmark ju_dgg!x}fen% {Eﬁl&pma} Realtors
vt. Ltd, Vs. UOI hers. [ 737 of 201

Suburban P%&r% Vs. Uol and nt]?fe? M.p 2737 of 2017)

which pruvidésﬁ uhﬂer" p :\: 7

“119. Under the .pravinuns of SEﬁtfun 18, the delay in
handing possession-would be counted from the date
mentioned ;r: the agreement for sale entered into by
the promote i;mq'l the mtte'b ;ﬁgarmm registration
under RERA. Under the pmwsfans of RERA, the
promoter is given a facility to revise the date of
completion of project and declare the same under
Section 4. The RERA does not contemplate rewriting
of contract between the flat and the promoter....

122. We have already discussed that above stated
provisions of the RERA are not retrospective in
nature. They may to some extent be having a
retroactive or quasi retroactive effect but then on
that ground the validity of the provisions of RERA
cannot be chailenged. The Parliament is competent
enough to legislate law having retrospective or
retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the

Page 14 of 26




HARERA

® GURUGRAM Complaint No.3136 of 2020

parties in the larger public interest. We do not have
any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports.”

13. Also, in appeal no.173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019

the Haryana Real Estate Appellate Tribunal has observed:-

“34. Thus, keeping in view our aforesaid discussion, we are
of the considered opinion that the provisions of the
Actare quas: re@rqu;fv,ﬂ'tp some extent m operation

i Hence= in" cgse of delay in rhe
Gﬁerydgﬁue.'y of possession a$_per the |terms and
conditions of the agreement for sale.the allottee shall
be "entitled to the interest/delayed possession
charges on the reasonable-rate of interest as
provided in Rule 15 of the rules and one sided, unfair
and unreasonable rate of compensation mentioned
in the agreement for sale is liable to be ignored.”

14. The agreements are-sacrosanct save and except for the
provisions vﬁu& _pga.'e ‘been abrog ted by the Act itself.
Further, it is nnbige& t};at;l the bmlder-b'l.l}e:t greements have
been executed in the manner that there is nfscupe left to the

allottees to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable

under various heads shall be payable as per the agreed terms

and conditions of the buyer's agreement subject to the

condition that the same are in accordance with the

plans/permission  approved by the  respective
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15.

16.

e

departments/competent authorities and |are not in

contravention of the Act and are not unreasonable or

exorbitant in nature,

F.Il Objection regarding handing over possession as per
declaration given under section 4(2)(1)(C) of Real
Estate Regulation and Development Act 2016,

The council for the respondent has started that the registration
of the project is valid till 31,1212{]21 an therefore cause of
action, if any, would:accr-ue in 'fév_qur of the complainants to
prefer a cnmplai;n__t ifthe respuﬁdent fails.to deliver possession
of the unit in question within the afaresald period. That the
entitlement tq clgum possession or rIl'ItEi]"Eﬁt 21w¢::uh;i arise once
the pussessmnhaﬁ not been handed mrgl' ?s per declaration
given by the prumnter under secﬁon 4[2]{[}{{2} Therefore,
next question of dete;nﬂnauun is whether the respondent is
entitled to avail the time given toit by the authority at the time
of registration the prn_éjec't under secﬁﬁn 3 & 4 of the Act.

Itis now settled law that the provisions of the Act and the rules

are also applicable to ongoing project and the term ongoing

project has been defined in rule 2(1)(o) of the rules. The new
as well as the ongoing project are required to be registered
under section 3 and section 4 of the Act.

Section 4(2)(1)(C) of the Act requires that while applying for

registration of the real estate project, the promoter has to file
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a declaration under section 4(2)(1)(C) of the Act and the same

is reproduced as under: -
Section 4:- Application for registration of real estate
projects
(2) The promoter shall enclose the following documents

along with the application referred to in sub-section
(1), namely:-

(1):- adeclaration, supported by an affidavit, which
shall be signed by the promoter or any person
authorised by the promoter, stating:-

(C) the time period within which he undertakes
~ to complete r&;’ijﬁmj&cr or phase thereof, as

the case maybe............

18. The time perind}iﬁﬁfg;ﬁ:ﬁging Dﬁﬁgﬁﬁa‘fﬁgsgessim is committed
by the builder asper \;.he relevant c’i;!i.tSE 9.1 of the buyer's
agreement and i::he committed of the 'priwnter regarding
handing nve:r,_,!’:hé possession of the -.u nit is ken accordingly.

The new timelines indicatcd in respettbfbn-gbing project by

the promoter wl;lﬂe;..ﬁi'z-iki ng an ngﬁeaEnn for registration of

the project dﬁfa%ru%ghange tl;aé cngngltmamnt of the promoter
to hand over -’éhé-—pﬁés@sshm by the--ﬂ%’e--ﬁat{tﬁas per th buyer’s
agreement. 'li!r‘_l_e_tn'gpjr tiﬁlelines és mdit;ated,tb the promoter in
the declaration under section 4(2)(1)(C) is now the new
timelines as indicated by him for the completion of the project.

Although, penal proceeding shall not be initiated against the

builder for not meeting the committed due date of possession

but now, if the promoter fails to complete the project in

declared timelines, then he is liable for penal proceedings. The
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H.

due date of possession as per the agreement remains
unchanged and promoter is liable for the consequences and
obligations arising out of failure in handing over possession by
the due date as committed by him in the buyer's agreement
and he is liable for the delayed possession charges as provided
in proviso to section 18(1) the Act. The same issue has been
dealt by hon'ble Bombay High Court in |case titled as
Neelkamal Realtors Suburban ﬁpt. Ltd. and Anr. Vs Union of
India and Ors. And has nhseweﬁ as under:

“119. Under the provision of section 18, the delay in
handﬁg«w&r the pamssqu‘%o‘ufd be counted
from the' date mentioned in the-agreement for
sale entered into by the promoter.and the allottee
priorita its registration under: Under the
pravisjpn& of RERA, the pramnr is given a
facﬂit}fw revise the date of completion of project
and declare the same under Section 4, The RERA
does riot contemplate rewriting of contract
between the flat purchasér-and the promoter...."

Findings on the relief sought by the complainants

19. Relief sought by the complainants: \

20.

Il
(i) To direct the respondents immediately deliver the

possession of impugned unit no. 1810, tower—BZ,
along with 18% per annum interest compounded
quarterly for the delayed period of handing over the
possession calculated from the date of| delivery of
possession as mentioned in the ABA.

In the present complaint, the complainants intend to continue

with the project and is secking delay possession charges as
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provided under the proviso to section 18(1) %f the Act. Sec.

18(1) proviso reads as under. |

“Section 18: - Return of amount and mmpens+tian

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, — |

Provided that where an ullottee does not intend to withdraw
from the project, he shull be paid, by the promoter, interest for
every month of delay, till the handing over of the possession,
at such rate as may be prescribed.”

21. Clause 9.1 of the apartment "-l:,il'.i-yer agreement (in short,

agreement) pmvrdes for h mdiﬂg over of possession and is

“*

reproduced belnw ' {,,

\‘r‘

"9,1 scnﬁhm;z FOR PDSSE§SIG er THE SAID UNIT

The developer based on its present p.i'ans-a estimates and
subject to all just exceptions/force majeure/statutory
pmhfbmbns}cpurm order etc, contemplates to complete
the cons ion of the said buildin [ﬁ! unit within a
period ﬂf g.years from the dﬁftﬁ‘@)" execution of this
agreement with two grace peric of six months each,
unless there is a.delay fur majpn ‘mentioned in clause
10.1,10.2 and clause 37 or due to failure of allottee(s) to
pay in time lthe price of the said unit along with other
charges ;ﬁn dues accordance with rﬁt schedule of
payments_given in Annexure-C or as per, the demands
raised by the Developer from rime-tg_ﬂms_ﬂiiaafy failure on
the part of the Allottee(s) to abide by all or anyof the terms
or conditions of this Agreement.

At the outset it is relevant to comment on the preset
possession clause of the agireement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement. The drafting of this clause and incorporation of

such conditions are not only vague and uTcertain but so
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heavily loaded in favour of the promoter and against the
allottees that even a single default by the allottees in fulfilling
formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottees and the commitment date for handing
over possession loses its meaning. The incorporation of such
clause in the buyer’s agreement by the promoter is just to
evade the liability towards timely delivery of subject unit and
to deprive the allottees of his Fig_ht accruing|after delay in
possession. Thi;--fs-ﬁnst to r:ummegt—-ﬁﬁ tq how the builder has
misused his cfintnigant position and :il‘ih)gdisuch mischievous
clause in the agreement and the aﬂatteeF is left with no option
but to sign on the doted lines. _ f

22. Admissibility of grace period: The pramater has proposed to
hand over the possession of the apar.tment by 24.05.2017 and
further pmviged in agreement that[pmmuter shall be entitled
to a grace periods of six month eacﬁ uhléssﬁene is a delay for
reason mentioned in clause 10.1,10. 2 and r.:]ause 37 or due to
failure of allottee(s) to pay in time the price of the said unit
along with other charges and dues accordance with the
schedule of payments given in Annexure-C or as per the
demands raised by the developer from time to time or any
failure on the part of the allottec(s) to abide by all or any of the

terms or conditions of this agreement. As a matter of fact, the
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promoter has not given the valid reason for delay to complete
the project within the time limit prescribed by the promoter in
the apartment buyer's agreement. As per the settled law one
cannot be allowed to take advantage of his own wrong.
Accordingly, this grace periods of six months each cannot be
allowed to the promoter at this stage.

23. Admissibility of delay possession charges at prescribed
rate of interest: The cmnplgfnants are seeking delay
possession charges at the rate ﬂfiﬁ_% p.a. however, proviso to
section 18 pm'.r_'ides_ﬂ that where an allgt*tee does not intend to
withdraw from the project, he shall begﬁ@id, by the promoter,
interest for eve::y month of delay, tll the handing over of
possession, at such rate as may be pres::ribed and it has been

prescribed und{rﬁ;gle 15 of thf,.i.—rg’iej- Rule 115 has been

AL .

reproduced as under; o
Rule 15. Prescribed rate of inter [Proviso to section
12,section 18 and sub-section (-lj and subsection (7) of
section 1 :

(1)  Forthe purpose of proviso tosection 12;section 18: and
sub-sections (4) and (7) of section'19, the “interest at the
rate prescribed” shall he the State Bank of India highest
marginal cost of lending rate +2%.; '

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time
Jor lending to the general public.

24. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined the
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25.

26.

prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform priactice in all the
cases,

Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e., 25.08.2021 is 7.30%. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate

+2% i.e., 9.30%. L
.
Rate of lnteresbeqﬂaily cha rgeag\@g«t{le alluttees in case

of default lnhg_ay;nent - The deﬁmﬁgql;pf term ‘interest’ as
defined und?:r%egluun 2(za) of the ﬁit pED}:dr s that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the
promoter shall Ee'liab[e to pay the a]i’uftee, in|case of default,
The relevant geqﬁun is reproduced -be’,pw:-:

“(za) ‘interest" ‘means the rates of f#&#ESfF bu_gab:'e by the

promoter or the allottee, as the case'may

Erpianat;wr ~=For the purpose of n‘ﬁee&up

(i) the rate of interest churgeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof tll the dute the amount or part thereof
and interest thereon is refunded, and the interest
payable by the alluttee to the promoter shall be from the
date the allottee defaults in payment to the promoter tifl
the date it is paid;”
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27

28.

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate ie,
9.30% by the respondents/promoters which is the same as is
being granted to the complainants in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties it is the failure of the
promoter to fulfil its obligations and responsibilities as per the
buyer’s agreement dated 24.05.2013 to hand over the
possession within the stipulated peri;d:ﬁccardlngly, the non-
compliance of l:he- mandate contained in section 11(4)(a) read
with secﬂnnﬁlﬂ l.f] of the Act on the partpfthe respondents are
established. By virme of clause 9.1 uﬁ rhe ?uyers agreement
executed ben-.regn the parties on 24;0'.5%20413 possession of the
said unit to be del?vered within a period of 3 years from the
date ﬂfexecu;jng of buyer's agreement. Asfar as grace period
is concerned, th:e same is disul!nw;:;:li for the reasons quoted
above. Therefore, the due date of handing over of possession
comes out to be 24.05.2016. In the present case, the
complainants were offered possession by the respondents on
30.11.2019 after receipt of occupation certificate dated
28.11.2019. The authority is of the considered view that there
is delay on the pat of the respondents to offer physical
possession of the allotted unit to the complainants as per the

Page 23 of 26




HARERA

. GURUGRAM Complaint N|::>.313-5 of 2020

29,

terms and conditions of the buyers agreement dated
24.05.2013 executed between the parties.

Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 munth? from the date
of receipt of occupation certificate. In the present complaint,
the occupation certificate was granted by $he competent
authority on 28.11.2019. However, the respohdents offered
the possession of the unit on 30.11.2019, so it can be said that
the complainants came to know about the occupation
certificate only~ igiﬁﬂn the date ;Eﬁqﬁer of possession.
Therefore, in t{gg‘ interest of natural justice, they should be
given 2 mnnth:#;’ E_;ime from the date of uf?‘afr;o{ppssessiun. This
2 month of reas-anahle time is being given to the complainants
keeping in miuﬂd‘ Ithat even after ipftmatinn of possession
practically they ﬁéwe to arrange a lqt;;f.jngisﬁcs and requisite
documents i;%cl_%ding but not Iimift?_gl m;‘ insgeﬂiun of the
completely ﬂf{ij.;ﬁ&ﬂ unit, but this is hsub]e;:t to that the unit
being hande:i_ over at the time of 3Itaking possession is in
habitable condition. It is further clarified that the delay
possession charges shall be payable from the due date of
possession i.e. 24.05.2017 till the expiry of 2 months from the
date of offer of possession (30.11.2019) which comes out to be
30.01.2020. Furthermore, the complainants are directed to

take possession within two weeks from the date of this order.
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30. Accordingly, the non-compliance of the mandate contained in

31,

section 11(4)[a) read with section 18(1) of the;Act on the part
of the respondents are established. As such, the complainants
are entitled to delay possession charges at prcltscribed rate of
the interest @ 9.30% p.a. w.c.f. 24.05.2017 tilI: 30.01.2020 as
per provisions of section 18( 1) of the Act read with rule 15 of
the rules.

Directions of the authority

Hence, the authority hereby passes this order| and issues the
following dlrecgmns under section Bégof the Act to ensure
compliance ﬂf ubhgatmm cast upon ﬁ{ﬁjmmhter as per the

function entrusfgd to the authority und?r SEknun 34(f):

i. The resp:mdan ts are directed ;éwp:;y interest at the
prescribed rate of 9.30% p.a. forevery month of delay on
the amount paid by the complainants from the due date
of possession i.e., 24.05.2017 tilL 30.01,2020 i.e. expiry of
2 months. from the date of offer of possession
(30.11.2019). | ]l-

ii. The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.
The arrears of interest accrued so far shall be paid to the
complainants within 90 days from the date of this order

as per rule 16(2) of the rules.
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iii. The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the
prescribed rate i.e, 9.30% by the respondents/promoters
which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default i.e.,
the delayed possession charges as per section 2(za) of the
Act.

iv. The respondents shall not charge anything from the
complainants which is not the part of the agreement,
however, h@lding charges shall.!é;ﬁt,l be charged by the
promoter at any point of time évéﬁ after| being part of
agreemgnt as per law settled by hon’ble Supreme Court in

civil appeal no. 3864-3899/2020 decided on 14.12.2020.

32. Complaint stands disposed of.

33. File be consigned to registry.

(Samir Kumar) (Vijay Kumar Goyal)
Member . Member
Haryana Real Estate Regulatory Autherity, Gurugram
Dated: 25.08.2021

Judgement uploaded on 08.11.2021.
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