HARERA

2 GURUGRAM Complaint No. 2365 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. :  23650f2021
First date of hearing : 29.07.2021
Date of Decision : 29.09.2021

1. Mr. Sunil Yadav

2. Mr. Rohit Yadav

3. Mr. Sandeep Shokeen

Address: H- 87, 14 Floor Resldenqr-ﬁﬁ;ﬁns

Sector-46, Gurugram, I-Iaqmna ’1?:Eﬂﬂi Complainants

1. 5 Group Private Limited” -
Address: S§ House, qu:ﬁq:?*r,,,

Sector-44, Gurugram; aﬂizﬂﬂﬂ b

2. MS Shiva Profins Private Limifed . '\ 7

Address: S5 Huus&,{ﬂﬁ‘tjm.‘?? ~ 1¥)

Sector-44, Eumgrw-?ryana-ﬂzﬂm | : =1 Respondents
- ' 5 |

CORAM \Z\ (&)

Shri Samir Kumar %0 " ! MH“‘ Member

Shri Vijay Kumar Guya‘i' *}' h"‘" =N Member

APPEARANCE o + « o

Sh.Sanjeev Sharma /. . | Advecate for the complainants

Sh. C.K. Sharma ., . oAdvpcate for the respondents

ORDER :

1. The present complaint dated 10.06.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Act or
the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se,
Unit and project related details

The particulars of project, unit, sale consideration, the amount
paid by the complainants, date of proposed handing over the
possession, delay pEriﬂd Lf- a.n;.r have been detailed In the

following tabular form: i‘h“*’

S.no.| Heads
1 Sector 85,
m 122102
2. :
3. | Qrﬂuﬂﬂﬁﬁing Complex
4, || 8 of ]fl.'lated 16,09.2011)
ise yalid up! 24
3] ..='--_'; ' ﬂ,.r‘SSlmm Profins Private
NI7E ReG ﬁjﬂed

B =) REF.hregmta?éﬁ” : Re istered

registi 1 ! .i Eﬂi,;!
1% dated 01.05.2019

b) Re

no. {";_. )| [ velid up t931.12.2019
c) ExtenSiof'ho,  — — | 05 of 2020 dated 20.01.2020
valid up to 31.12.2020

Building plan approved on | 08.08.2013 !'

2 Unit no. Flat no.9A located on 9t
floor of building no.5
[Page 20 of complaint]

H. Size of unit 2600 sq. ft

9, | Date of execution of 18.10.2013 ]

buyer's agreement
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|Page 19 of complaint]
10. | Due date of delivery of 18.10.2016
possession as per clause
(8.1)of flat buyer's

agreement, 36 months
from the date of this
agreement, and buyer
agrees and understands
that the developer shall be
entitled for a grace period
of 90 days for applying
and obtaining m:nup
certificate) £1n

[Page 27 of complh

Note- Grace period, not to
be given as OC was not
applied within time stated
in BBA)

B. Factsof the complaint

11. | Total consider J} Rs.1,40,34,000 /-
Sk L0 LAS per applicant ledger
f-'?""?' e “?'““ﬁfﬂ %,; 2021 uigpage
' fnodé of complaint]
12. | Total ﬁqrnunt pald‘h}r Lhe Rs.1 1Eﬁ3533? /-
mm;ﬂﬂl ts - |' [As p Elltzl.lll: ledger
ﬁ 32021 on page
\2\( ﬁ T? of complaint]
13. | Delay W r ’Ehe ‘}0 months 11 days
pOSSEss _.- ‘.
_ order Le U o
14, | Offer ﬂfPﬂSsEss -fﬁ:t offered
15, | Occupation C h :
e 'wa ST

The complainants submitted as under: -
3. The complainants booked a unit no, 94 on 9% floor of building

ne.5 admeasuring 2600 sq. ft. in the project "The Leaf” at

sector-85, Gurugram. They paid a booking amount of
Rs.12,00,000/- through cheque no. 004833 and 356125 dated
16.08.2012 and 12.08.2012. A flat buyer agreement between

the complainants and the respondents was signed and
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B.

executed on 18.10.2013. The total value of unit was
Rs.1,40,34,000/- including EDC, IDC and car parking as per flat
buyer agreement The complainants had paid all the
instalments timely and deposited Rs.1,18,93,387 /- which was
more than 80% of total sale consideration.

That the complainants made efforts to get an update on the
progress in the development of the project. However, their
queries were never rep!ieqaﬁ] qnd the respondent was always

vague and evasive to st zquests. As per clause no. 8.1 of

builder buyer agreeme -._ :-'":'4 was obliged and liable to
give possession /ﬂ@ mﬁ{@w 3 ye:
signing of hui.’,ﬂg}ﬁei agreement anil jl period of 3 months
more was a%‘riﬂrj( by the hu}-rers for appl:,r@g and obtaining
occupation @mﬂcat«e wE

That the respamr has falled to meet lts obligations and

rﬂat hwer agregn‘gﬂht as it has caused
' Eﬂﬂfﬁeﬂ'smsinn of the unit for

more than 4 r}g :L?te gi per clause 8 (8.1)
of said agree I ﬁ ! A

mnunitm&nt:s

undue delay in h

C. Relief sought hy ﬂ:gmhtplainﬂnt, Al

The complainants have sought following reliefs:

(i) Direct the respondent to pay the interest for delay
possession charges.

(i) Direct the respondent to handover the possession of
allotted unit.
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7. On the date of hearing, the authority explained to the

respondents,/promoters about the contravention as alleged to

have been committed in relation to section 11(4) (a) of the act

to plead guilty or not to plead guilty.

D. Reply by the respondents

(1)

(ii)

That the respondents humbly submits that each and

every averment and contention, as made/raised in the

complaint, unless s y admitted, be taken to have

been categoric |
travesty of _,4 o B

That the tﬁ alnl“ﬂn&hﬁsthe r.-mqﬁlalnants before the
authori J%#:les bei 3& d erroneous, is
untenahlésin th he rla \F:ve misdirected
them selmﬂrr—ﬁﬂng the ahnre mpﬁqheﬂ complaint before
this authqu@}#hﬁEEEf MEME‘E' by them cannot

be said to E?M ﬁlﬂﬁ.‘ﬂﬂ}eﬁ'{m of jurisdiction of this
authority. -

it and may be read as

(i) That it hﬁ\fd,.he*’pe&fhﬂ to make reference to some of

the prg “luni fﬁ}he \Act blznlﬁ_‘xﬂ;gfl'?'uies 2017 made
by the Eﬂvernment nf Haryana in exercise of powers
conferred by sub-section 1 read with sub-section 2 of
section 84 of the Act of 2016. Section 31 of 2016 Act
provides for filing of complaints with this authority or the
adjudicating officer. Sub-section (1) thereof provides that
any aggrieved person may file a complaint with the

authority or the adjudicating officer, as the case may be,
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(v)

(vi)

for any violation or contravention of the provisions of
2016 Act or the rules and regulations made thereunder
against any promoter, allottee or real estate agent, as the
case may be. Sub-section (2] provides that the form,
manner and fees for filing complaint under sub-section
(1) shall be such as may be prescribed. Rule 28 of 2017
provides for filing of complaint with this authority, in
reference to secﬁurljl ﬂfﬂﬂt of 2016,

interest which, from : 1g.of the provisions of the Act
of 2016 and‘fuﬁk ﬂﬁﬂi’? _especially those mentioned
hereinabove, \y‘bulﬂ be Hahie for adjudication, if at all, by
the ad}lf:lﬁng officer and.not this-authority. Thus, on

this grot iinn& thk Eﬂ{'ﬂ pqairlt is aﬁl; to be rejected.

That lﬁmut prejudice th tht aforementioned,
even ifit t admitting that the
filing of the h" out jurisdiction, even

then the ca,nqu:,hg said to be maintainable
and is hglm {fm t&m: r@sﬁns as ensuing.
That it i5 a mdtter of record and rather a conceded
positio n that fio such agréement, as re'fe:rred to under the
provisions of Act of 2016 and rules 2017, has been
executed between the respondent and the complainant.
Rather, the agreement that has been referred to, for the
purpose of getting the adjudication of the complaint,
though without jurisdiction, is the flat buyer's agreement,
executed much prior to coming into force of Act of 2016,
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(vii) That the adjudication of the complaint for interest as
provided under sections 12, 14, 18 and 19 of 2016 Act, if

any, has to be in reference to the agreement for sale
executed in terms of Act of 2016 and rules, 2017 and no
other agreement. This submission of the respondent inter
alia, finds support from reading of the provisions of act of
2016 as well as rules, 2017 including the aforementioned

submissions.

(viii) That the relief so it by the complainants appear to be

.5-,-_..__:_--,-_ eous basis. Hence, they are

/‘pm%' rplgas .as raised in respect
(ix) That ap ﬁ tly, the Eﬁn}plﬁd,gt ﬂl%lhe complainants

was abuse and misuse of process of law and the reliefs
claimed h#mht for, are liable to'be dismissed. No relief
much less‘qkn;.ial erim relief, as sought for, is liable to be
granted to me“'aq%mﬂ’# ) "f

(¥} That th ageme;ahiy and wilfully failed
to mak} DgnA Rﬁ‘ }Xﬁu{ﬂ ce with the terms
of the aﬂﬁhgnt{ﬂ;t huﬁéﬁﬂgrﬁmenq. It is pertinent to
mention Kerein that till date, the total delay in rendering

on misconceived 2

the payment towards due instalments by the
complainants is 2362 days on various occasions under
different instalments. It is further pertinent to mention
here that as per the records maintained by the
respondent company, the complainants have defaulted in
making timely payment of due instalments right from the
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(xii)

(xiii)

inception. Hence, there can be no doubt that
complainants’ intention was of not abiding the terms of
the flat buyer agreement right from the inception of
contractual relations between the parties,

It is submitted that the complainants have frustrated the
terms and conditions of the flat buyer's agreement, which
were the essence of the arrangement between the parties
and therefore, the complainants now cannot invoke a
particular clause, " ‘;]:hﬂﬁfnre the complaint is not
maintainable and. 1 ﬁaﬂ:ejected at the threshold. The
complainants. Ir;“?'!e ib. ma,sﬁ!‘rgctud in claiming interest

on acmu/nféf' EEMG[ ;Efrt[m_ possession.
That it I’pﬁf;n categurical’[g.: a
that sub é& t;-::n the cqmpiainants ha}/lnﬁcnmplled with all

the ter éﬂﬂ chncﬂnu’ns of the !’i# buyer's agreement
and not bé‘mgﬁ@@lt?n@pﬂhgﬁﬁe provisions of the
said agreemeht a‘éﬂ*hm&ng cm'np’f‘ed with all provisions,
I’n::rmalluies dncgmmtgﬂqn,et;. the developer proposes

to hand@e&tﬁ%ﬁ;sﬁﬁ@i@ of the unitin question within
a period of 36 months from the date of signing of the
agreemeﬁtlflt'ﬁa'd"a[m béen agreed that the respondents

een the parties

would also be entitled to a further grace period of 90 days
after expiry of 36 months.

It is submitted that the Municipal Corporation of
Gurugram vide direction dated 14.10.2019 bearing memo
no. MCG/ADMC/2019 imposed a complete ban from
11.10.2019t0 31,12.2019 on the construction activities in
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(xiv)

Gurugram. Further, Environment Pollution (Prevention
and Control} authority for NCR vide direction dated
01.11.2019 bearing EPCA-R/2019/L-53 Imposed a
complete ban from 01.11.2019 to 05.11.2019. Further,
hon'ble Supreme Court vide its order dated 04.11.2019 in
the matter bearing W.P (C) No. 13029/1985 also banned
the construction activities in Delhi NCR till further orders

keeping in mind the damage caused to the environment

due to cunstrucﬁff and demolition activities, It is
pertinent to mer -.f’.f"‘; e that the Hon'ble Supreme
Courthaso @fb?fmgrparthll}r uplifted the ban on
SRR S

L L '_L ! . | 6 :
MIMREEEWH" am to 6pm

spite facing #’;‘acti [ issues in arranging
manpmil,'i;fg the respondents had hardly managed to
1 A i

maintﬂ% inimum labout ffféjcnnstantly in the
labour {} Wplﬂe the pending
work at tMﬁE&h‘qw"'_ rly shows bona fide
intention of th EE-L”_.H-“:‘,; .complete the project on
w HARERA

It is alsp’ submittéd that due to the ban imposed by the
above .."’;:ﬂd alithorities, there was no progress at site

consequent to which respondents manpower, plant &
machinery and other resources which stood fully
mobilized at site were rendered idle thereby casting upon
the respondents heavy financial losses due to the
stagnancy of resources. It is also pertinent to mention
herein that such bans majorly affect the projects which
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(xv)

are near completion like the project in question. Hence,
even after putting days and nights in completing the
project, the delay occurred due to such circumstances
which were beyond the control of the respondent's
company.

That in the present case, it is a matter of record that the
complainants have not fulfilled their obligation and have
not even pald the ug,stqllmar;ts on time that had fallen due.

A |

: ’]:urth&r submitted
that due ﬁ g rrmnuy nrun;':h urea!ed:liy the allottees by

for cost o gn’m‘?ﬁ&nm ulf thve pf'ﬁ’;ﬂcf ﬂr‘lsen on account of
nun*pa].rment;!'défﬁﬂt qﬁ"ﬂiﬂﬂf of instalments by the
alluﬁeﬁ ﬁﬁgﬂﬁ %warnih Investment
Fund - | n of construction
of affurirﬁhle apid :.;mld incomie Wousing projects) which
has heen 'fur‘ﬁ'fed b cnmp!ete L‘ﬂﬂEI:I"EIEhI]I‘I of stalled,
brownfield, RERA registered residential developments
that are in the affordable housing / mid-income category,
are net worth positive and requires last mile funding to
complete construction. It has a target corpus of Rs. 12,500

crores with a green shoe option of Rs. 12,500 crores. The
Swamih Investment Fund - | vide their letter dated
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(xvii)

(xix)

23.07.2020 has sanctioned an initial amount of Rs. 110
Crores to complete the project. The first trench had
already been disbursed to the respondent company and
the same is being infused into the project for speedy
construction, As per the condition of the fund sanctioned
the entire amount of the fund shall be utilised only in
completion of the project under the observation and
monitoring of the agegl:;i' deployed by the swamih fund in
the project. The prin _'*dﬁl'mnve of establishment of
swamih fund is to. he'ﬁﬂh&hume buyers in getting their

homes and %ﬂhw ﬂiﬂ,clapaﬂmEnt of economic

affairs, MAW ?’\ﬁgﬁ;ﬁnt of India. If any

EdVEI"SEﬁ-‘I‘Iﬂ’i is allnwed by this W_tﬂe court, then the

.-1| S
basic o
J
":/

__" n registered with the
authority ﬂd@%ﬁﬁq@h& Huf 2019. It is submitted

that even after u;k u_ﬂtu}rarmus reasons and
not llmlﬁdgt lﬁl Eh ﬂil ﬂf"lhﬂ allottees, NGT
mtiﬁn:al;-inns cuﬂid,—ﬁ pandemic ete, the respondent has
cnmpletéﬂ’ t'rﬁ!cnnstﬁ:tl‘ﬂn of the huﬂdlng in which the
unit allotted to the complainants is located within the
timeline committed before RERA Gurugram.

e Government of

It is submitted that the total sale consideration of the flat
booked by the complainants was Rs.1,4034,000/-
However, it is submitted that the total sale consideration

amount was exclusive of the registration charges, IFMS,
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stamp duty charges, service tax and other charges which
are to be paid by the complainants at the applicable stage.
It is submitted that the complainants defaulted in making
payments towards the agreed sale consideration of the
flat from the very inception. Furthermare, on account of
non-receipt of the instalment amount on time despite, the

respondents have also issued notice and reminder to the

complainants, It is gqrﬁﬂ'gmt to mention here that despite
the assurance, the- .+5~| _ﬂ'ﬁhnts kept on defaulting in

is suhmnﬁﬁ fhat under such facts and circumstances, the
cnmplaﬁm;uk are nu?: El}nﬂed ta aﬂy;a!ief as prayed for

gets payment ”ﬂfﬂabmsﬁ ' huyers and the money
recei e re further invested
tnwa:i-inéi RQEA izr:i It is important to
note that a“@ulldﬂ_‘fjs su_p]_msed_,ta.CUnsrrucl in time when
the prnsp‘ecﬁ”ﬁ buyers make payments in terms of the
agreement. It is pertinent to mention here that one
particular buyer who makes payment in time can also not
be segregated, if the payment from other prospective
buyer does not reach in time. It is relevant to note that the

problems and hurdles faced by the developer or builder

have to be considered while adjudicating complaints of
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(xxi)

the prospective buyers. It is further relevant to note that
the slow pace of work affects the interests of a developer,
as it has to bear the increased cost of construction and pay
to its workers, contractors, material suppliers, statutory
renewals, etc. [t is most respectfully submitted that the
irregular and insufficient payment by the prospective
buyers such as the complainants freezes the hands of
develuperfhuﬂde:'. m + :_Er:r.ﬂceeding towards timely

completion of the pre r‘

It is Suhrnittfg,.
building l;y!ﬁ:gﬂ'

\ 3 L
located {~;$?

applied f lﬁ" t:-‘:upﬁ #rﬂ'ﬂqate '[kh;trespundent shall
offer t]'?e‘ s,aeﬁsiu ql’ the mﬂt; e complainants

lmmedla‘l:gl'y Eﬂ&j’ the issuance of Et:-;!upatiun certificate
and on paymmfﬁmﬁmmg gl.lsef;.h}r the complainants.

(xxii) That the presen'foampj_éﬁf.ﬁ-ﬂut maintainable and liable

to be dlEismg?E{ -}jSder of necessary
party in e Sh. Sunil Yadav

have nad’ hepi_l?{l'ﬂiﬁ Pﬂ;"j&:ﬁ | ‘Q /- l l

8. Copies of all the relevant do have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the

complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

E. Jurisdiction of the authority
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10.

The authority has complete territorial and subject matter
jurisdiction to adjudicate the present complaint for the

reasons given below:
E.l  Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana

the jurisdiction of Real Est&mﬁegulatnr}r Authority, Gurugram

shall be entire Gurugrﬂm
o

i m: ‘for all purpose with offices
"Iﬁt&i‘m@em case, the project in

¥'a

situated in Gurugra I’JIL
F 1,,:1,

question is mtgmgj‘-

The respondent has t:nnl:ended that the rehef regard[ng refund
N e

and compensation are within the jurisdiction of the
e
adjudicating nfﬂ cer and ]unsdlcnnn w.r.t the same does not lie
with the authnrit}r lt seems that the reply glven by the
respondents s wil:hnut going through the Ffacts of the
complaint as the same is totally out of context. The
complainants have nowhere sought the relief of refund and
regarding compensation part the complainants have stated

that they are reserving the right for compensation and at

present they are seeking only delay possession charges. The
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authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later
stage.

Findings on the objections raised by the respondent

F.1 Objection regarﬁiqg Elrlr.dicﬂnn of authority w.r.t

buyer's agreem it 3 prior to coming into
forceofthe Act .. =
The contention of the resp sridents is that authority is deprived

of the ;unsdichc}u’g'gﬁ { “r gﬁq’p‘;ﬁm[mn of, or rights of

the parties Inﬁr&rﬂn at‘nﬂtﬂmwé with th&apartrnent buyer's
agreement Etemfed betweenthe parties am:lf no agreement for
sale as referﬁeq tq prrderf'tha provisions nf the Act or the said
rules has bee nwfhtgd Iﬂl:erse parties: Tl_;te authority is of the

view that the ﬁct\hu;iﬂ;ﬁ;rt;ﬁ'ﬂw;pﬁr can be so construed,

that all previul gﬁemfmi ill ﬁe-ﬁitmn after coming

into force of ct. ﬁhﬂ&‘ﬁrﬂmebmﬁsidﬁs of the Act, rules
and agreemai‘_nfha{ig '[“hh'?_ﬁiﬂdﬁmﬂf?d harmoniously.
However, if the Act has provided for dealing with certain
specific provisions/situation in a specific/particular manner,
then that situation will be dealt with in accordance with the
Act and the rules after the date of coming into force of the Act
and the rules. Numerous provisions of the Act save the

provisions of the agreements made between the buyers and
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sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI
and others. (W.P 2737 of 2017 ) which provides as under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and deciare the mm&nnﬂm‘ Saction 4. The RERA does not
contemplate rawr.aﬂr!g —B_,l' «contract between the flat
purchaser and rhw .....

122. We have already dist ; ﬁt above stated provisions of
the RERA are_no ve in nature. They may to

some extent he ng; i 4 Fetro EHH; or quasi retroactive
7 L A wibih

gﬂbﬂF hut ther ¥ ft u-'.'-_- the validity _ﬂf the

provi -a;_ of RERA cannot | nllenged. The Parliament

is compétent enough to "-\‘?'i gte law having retrospective

ar re r.u aftive effect, A m'.u' q:n be & amed to affect

subsisting / e i'-:}m al rights between the
part ﬁ’-]l the g p é‘ifﬂ e do not have any
doul r-;p ur mind that th E%4 s.been framed in the
largér (publ fL'i“ﬂ msjl; aff raugh study and
discussinh urade ar the al'if‘r H’ﬂﬂ by the Standing
Emﬂm!mfgf ; Mﬂdﬁﬂmﬁ:,‘uw Which submitted its
detailed repa

12. Also, in appeal no. 17 Elf*-ﬂwﬂ-liftfﬂed as Magic Eye Developer

Pvt. Ltd. Vs. W@M@cﬁrﬁ%ﬂam 17.12.2019

the Haryana LRI'-:'*&I ES’::EL'E ﬁ;q;ellate 'Enhuﬂal has observed-
"‘l. L I"" ; I "- I:

“34, Thus, keepmg in view our afnremm nfu:u:s!an we are of

the considered opinion that the provisions of the Act are

quasi retroactive to some extent fn ﬂpem:raﬂ and m[iLbﬁ

Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/deloyed
possession charges on the reasonable rate of interest as
provided in Rule 15 af the rules and one sided, unfoir ond
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unreasonable rate of compensation mentioned in the
agreement for sale is llable to be ignored.”

FIl  Objection regarding format of the compliant

13. The respondent has further raised contention that the present

complaint is not maintainable as the complainants have filed
the present complaint before the adjudicating officer and the

same is not in amended ERA format. The reply is patently

wrong as the cumplaint has heen addressed to the authority
TR

and not to the adjudli:ating ufﬁcer The authority has no
_..-""'# -.l;,r'l .
hesitation in aaymg_r that the respundent is trying to mislead
L 0 AR,
the a:=|u1:hu1":lt_',-r hy sa_vmg that the said complainant is filed

before adjudicanng nfﬁcer Thereisa prescrihed proforma for
filing mmplamt hefur_e the authority under section 31 of the
\RANCE 00 W Vel

Act in form CRA. There are 9 different headings in this form (i)
ARl B AN

particulars of the cumPJal?aEEs hmre heen provided in the
= - _]

complaint (i ‘] Em‘t};ulai"rs] ulfir ‘”tPE!I riespﬁldent- have been
provided in the complaint (iii}is regarding jurisdiction of the
authority- that !1;15 been also mentioned in para 14 of the
complaint [Ivj facts of the case have been given at page no. 5
to 8 (v)relief sought that has also been given at page 10 of
complaint (vi)no interim order has been prayed for (vii)
declaration regarding complaint not pending with any other
court- has been mentioned in para 15 at page 8 of complaint

(wiii) particulars of the fees already given on the file (ix)list of
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enclosures that have already been available on the file.

Signatures and verification part is also complete. Although
complaint should have been strictly filed in proforma CRA but
in this complaint all the necessary details as required under
CRA have been furnished along with necessary enclosures.
Reply has also been filed. At this stage, asking complainant to

file complaint in form EFA smctiy will serve no purpose and it
[ I.| __,1
will not vitiate the pruceedlngs DF the authority or can be said
Wi B
to be disturhing,fﬂulatlng any of the established principle of
LA Al LA S,
natural justice, ral;her getl:ing into technicalities will delay
FTA Y SESSG WO\

justice in the matter, Therefore, the said _piea of the respondent
e | g e . |

w.r.t rejection of -:-::-mpiamt on this gmum:l is also rejected and
AL A i i

the authority has n:lecl:l&d to prc:-ceed w1rh this complaint as

.-"" l'
'||
¥

such. .
e, -1'1 }

G. Findings regarding w the complainants

REIEEENHWWRH the respondent to
o .

handover the pqssesaiun of apllqﬁl:ted‘l upit,

14. Inthe presenl“r:d’ n‘l‘p{:ﬂn‘t.ﬂle mﬁ‘lplainahts ‘[rlftends to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act Sec.
18(1) proviso reads as under:

“Section 18: - Return of amount and compensation18(1). If

the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

L R R T T T
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Provided that where an allottee does not intend to withdraw
from the project. he shall be poid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

15. Clause 8.1 of the flat buyer's agreement (in short, the

agreement) dated 18.10.2013, provides for handing over of
possession and is reproduced below:

“8.1 possession

“Subject to renns_gf{!g;hqm and subject to the Flat
Buyer(s) haw.rrg'g, amp “L,&vfth all the terms and

conditions of this agréement and not being in defoult
under any of the m "

'.l

ons of this Agreement and

compifed u:;ﬂrq i;srgns. Sformalities, documentation
elc, as prescribed/ by b ﬁmﬁ#ﬂr The developer
proposes, to hand o g " pssessian of the flat within a
periad of thirty-six{36) mariths E] e date of signing
of this ggreement Tﬁe ﬁ'nt buper(s) ogrees and

unde ﬁ-hr ds that, the deviéloper shall-be entitled to a

grage: after the expify of thirty-six (36)
monch: obtafiing the occupation
certifiet rolp Ho Compiex.”

16, At the outset t on the preset

possession clausé%?];@nawneﬂt w'lf:erem the possession

has been su all kinds conditions of this
agreement xfwj‘ ﬂ\;iants not being in
default under any | pfu_ufsiﬂns of /these agreements and
compliance mﬁﬂ1 a]-l prmris-iuns, formalities and documentation
as prescribed by the promoter. The drafting of this clause and
incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the promoter and

against the allottee that even a single default by the allottee in

fulfilling formalities and documentations etc. as prescribed by
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17.

the promoter may make the possession clause irrelevant for
the purpose of allottee and the commitment date for handing
over possession loses its meaning. The incorporation of such
clause in the buyer's agreement by the promoter is just to
evade the liability towards timely delivery of subject unit and
to deprive the allottee of his right accruing after delay in

possession. This is jusl: to :;Bpment as to how the builder has

ol ".-,.'. e k.

) :'. _r_ ':l'_.. "
Fi e W
S .y
Relief suughf E’; e compla nants\bjl”'&hqthe respondent to
pay the mtetgast for dei'a}'_-pumessmn charges.
Admissibility of elay puﬁeﬂsiuh !;iuu'ges at prescribed

& The céﬁgﬂaﬁgﬂsfam seeking delay

rate of interesi N
N
possession Ehﬂ.l’gﬂﬁ ‘at.the ‘Ei_‘rﬁsndﬁed rate, i.e., proviso to

section 18 pﬁeﬂﬁﬁﬁﬁﬂes not intend to

withdraw frnpthe project, he shall be paid, by the promoter,

L
.'|
"

interest for every-month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 1.2,

section 18 and sub-section (4) and subsection (7) of section
19]
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(1) For the purpose aof praviso to section 12; sectfon 18; and
sub-sections (4} and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of Indio highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
Stote Bank of Indio may fix from time to time for lending
to the general public.

18. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 nt‘ the rules, has determined the

prescribed rate of lnteng rq!pe of interest so determined
" |' k_p-'ﬂ“h

l-._ = i

by the legislature, is reas g and if the said rule is followed

to award the tnt}l'lfﬁ:ﬁt mﬂ@sm uﬂifprm practice in all the
cases. / ,}}’ R

<
19. Aﬂm]ssihlli# grace rggrio#"l:lie AE}EI‘ has proposed

to hand ov *’d‘te J:mssmlﬂn qf ﬂlh jag;aﬂ'ment within 36

» nggn r{ﬁ;ﬁu_ver‘s agreement.

This period of 3 hs. rﬂs on 1‘# 10.2016. Further the

flat buyer's fg%een%ent ];gng]ﬂg?. that promoter shall be
entitled to a &aﬁ @&@Fﬂ(ﬁﬂﬁlﬁ@p plying and obtaining
occupation t:ﬁm[ilzaﬁﬁ in rESﬁﬂcii}ﬁgmuphﬁp sing complex. As
a matter of fm:.t, th.e promoter has not apﬁlled for eccupation
certificate within the time limit prescribed by the promoter in
the flat buyer's agreement, As per the settled law one cannot
be allowed to take advantage of his own wrong. Accordingly,
this grace period of 90 days cannot be allowed to the promoter

at this stage.
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20. Consequently, as per website of the State Bank of India ie,

21.

https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 29.09.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term "interest’ as defined under section 2(za)

of the Act provides that thﬁfﬂ_ﬁqq{mterﬁﬁt chargeable from the

1 :-.:' Rt _ll-p.l_ - .'\-_

reproduce - - \ ¢
g A il *’15
“(za) Inmﬂ" mearns 'ﬂw rnm nf in:ﬂﬁt payable by the
promoterar the allobtee, as the case may be,

r the r‘pﬂae g" this r:lmlﬂ'—r
!I .I : - L W)
est chargeahie .-‘:: _ the allottee by the
1Pl 1Y ct15e. OF shiall be equal to the rate of
interest wh ; .. 5 pramot " shall be liable to pay the

e By che pramater t the allpttee shall
1€ Bromote u?—*nmuuntwany
e date t & amalnt or part fﬁﬂdﬂfﬂﬂd

m:q'é'sf riert-ng refufided] and the'interest payable by
the alloftee ta the promoter Shall be from the date the
allottee defaults in payment to the promoter till the date
it is paid,”

22. Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate ie,

9.30% by the respondent/promoter which is the same as is
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23.

being granted to the complainants in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties regarding
contravention of provisions of the Act, the authority is satisfied
that the respondents are in contravention of the section

11(4)(a) of the Act by not handing over possession of the

subject unit within ted time as per the said
agreement. By virtue : of the buyer’s agreement
executed betwe Eﬁ% = pd 18 3. possession of the
booked unit ; ; .' Ylﬂ eriod of 3 years
from the date’ol slgqth agl-eqn % s 90 days grace
period. The pgllr‘l%?‘d Es not ﬁnﬁuﬂed for the reasons

. Therefore, the ;l. i;llate of handing over
1i

'
_,tj?e 10.2016. Accordingly, it Is the
failure of the p T s"%lf&us' atians, responsibilities
MTARERA
as per the bu .-.l.]_" aﬁnqe[nti fegdxt }FIE to hand over
the possession- whhjllll pe ﬂd Accordingly, the

non-compliance of the mandate contained in section 11(4){a)

possession comes o

read with section 18(1) of the Act on the part of the
respondents is established. As such, the complainants are
entitled for delayed possession charges ie. interest at

prescribed rate @ 9.30% p.a. wef 18.10.2016 till handing
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over of possession after obtaining occupation certificate as per

provisions of section 18(1) of the Act read with rule 15 of the
rules.

H. Directions of the authority

24. Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of ubllgatinns, :ﬁEtLupun the promoters as per the

=

r hority under section 34(F): -

function entrusted to the "

i.  The respnnd 1ts” are "1"“" *d to pay interest at the

prescribed rate ni' 'J.Hﬁﬁ ﬁn. l‘m every month of delay
from tl;gsﬂqé‘ date: 6'#_1135;5551“ ﬁ?” 18.10.2016 till the

I.J '-\_

date f;;h;jndmg’ ﬁﬁﬂ Fhﬁﬁ}@ after obtaining

iil.  Thearrearsof. shall be paid to the
complainants Within m the date of this order

and mtﬁ%ﬁﬁ% W?ﬁ gfﬁel?ﬁhmx be paid by the

promo I.:u l}.g ﬂﬂﬂ.ﬂ.ﬁ&,ﬁ l;lef{:-rs ‘l.jflrj1 jl:-f the subsequent
month as peﬂulh 16’[2*} of the rules.

iii.  The complainants are directed to pay outstanding dues,
if any, after adjustment of interest for the delayed
period.

iv.  The rate of interest chargeable from the allottee by the

promoters, in case of default shall be charged at the
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prescribed rate ie, 9.30% by the respondents/

promoters which is same rate of interest which the
promoter shall be liable to pay the allottees, in case of
default ie, the delayed possession charges as per
section 2(za) of the Act

v.  The respondents shall not charge anything from the

complainants whir_h is;mt part of the buyer's agreement.

_._,.." .I. | |

26. File be [:nrmgnéuk‘ e I.,E_. /
-lq'}uf_ RE {..'h!l"'ll'/

mm RH\,

(Sa rHupt&r] — \ N }ritnmarﬁnj'ﬂ]
Member D | !\W"‘ Member

Haryana Rf:al Estate Regulatur}r Authority, Gurugram
Dated: 29.09.2021

JUDGMENTUPLOADEDON 08.11.2021
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