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inter alla prescribed that the prrlmoter s

obligations, responsibilities and function

provision of the Act or the Rules and reguli

to the allottee as per the agreement for sale

Unit and project related details

The particulars of unit details, sak: conside

the complainant, date of proposed handing

period, if any, have been detailed irr the follo
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Sno Heads nform rtion
1. Project name and location "Peacefl

7OA, GU

rl Home
'ugram

s", Sector

2. Project area 27.7163 acres

3. Nature of :he project Group h :using :olony

4. DTCP

status
license no. and vaLliditl 16 of 20

renewe(
C9 date

Iup to I

) 29.05.207t
8.05.2024

5. Name of licensee ftraamid Real Es :ate Pvt. Ltd.

6. llERA registration details

S

no.

Registration
No.

Regis;tration

date
Valid up to I rea

i 63o 201,9 22.1,0.2Ct19 31.12.2( 1,9 8 3B acres
7. Unit no. 427 4

8. Unit measuring 2925 sq, ft.

9. Date of execution of flat buyer
agreement

01.05.2( l4

10. Payment plan Construr tion lin K
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Total consideration { 2,05

Total amount paid by th.
complainant

< L,82, 1,533

SOA d

0L0 at 'g,69 of

Due date of
possession as per
of the flat buyer a

months from

of the p

project la

be duly
allottee.
shall be enti
months after
commitmentcommrtment period tr
any contiRgencies:,or
construction incluc
obtaining the r

certifi cate of the'proji

[Page 49 of complaint]

1.0.1L.

(36 mo ths fi

1,4+6

race

date of

months)mencelrlent of
work at the
this daLte rshall

ricated to the
the company

(Note: ,

allower

I

Delay in handing---over
possession till the offer of
possession (05.11..2019) plus 2
months i.e., 05.01 .ZOZO

26 days

Status of the project ongoing
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1,6. Occupation certifi cate 29.1,0.1079

(pg.258 of rep ly)
77. ulter of possession 05.11,2019

acts o
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for t

That
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arbit

only
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the r

resp(

extra

,f the complaint

mplainant pleaded the crcmplaint on the follor,r,inl
rt the complainant Mr. Deepak Singh Sawhney ir

law,-abiding citizen of this nation, residing at
rtments, ambience islan,C, behind annbiencr

ugram, Haryana 1,22002, India.

20L2, the respondent company issuerl an
ouncing a residential g;roup housing r:olony ce

les" in a land parcel admeasuring a total arela of
he 27.71,63 acres of land, under the Iicense no, 16 r

)TCP, Haryana, Chandig;arfr, situated at Sector I

lana and thereby invitecl applications from prost
he purchase of unit in the said project.

. the complainant was srubjr:cted to unethical tra
as subject of harassment jin the name and guis

:rary and one-sided bu.yer,s agreement. The re
failed to adhere to the tr:rrns and conditions of br

:ment dated 01.0S.20L4 but also illegally, s.<1.r.,.
:omplainant by making false promises; and sta
rndent company did not leave any stone unturnr
ct money from the petitioner.

facts:

a respectable

I-602, lagoon

mall, NHB,

rdvertisement

lled "peaceful

rpproximately

f 2009, issued

i4, Gurugram,

ective buyers

e practice as

r of a biased,

pondent not

ilder buyers'

money from

ements. The

d to illegally
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That on 27.06.2012 the complainant paid Rs. L1,
cheque no. 025166 drawn on HDFC Bank foi Uooti
project PEACEFUL H0MES rocated in sectof 70 A,
opted for a construction linked payment plarl.

e. That on L2.07.2013, the respondent compariy issu
Ietter no. GTpHO110 to the complainant confirmi
Rs.45,42,86Z.OO till date and allotting a 4BHK beari
in tower A on 27* floor qdm_eAsq r;g16}gllsq. ft.

d.

That the respondent company,sgnt one detailed
agreement to the complainint and requested
agreement which wAs sigded:,on 01.05.201.4 and
builrCer, wherein the sale prrice of the unit I[total
payable by the allottee that is; the comprainant to
includes the basic sale price fbasic saler prir
Rs.1,,,7 6,28,97 S, cost towards external development

ob'

of Rs;.'1,0,55,925.00 infrastrur:tut-e developmr:ntt c:ha

99,4,50.00 ancl pLC of Rs. 13,-16,ilSO.O0/_.

That the complainant having dreams of his own re
signed the agreement on 01.05,2014 in the hope th
delivered the flat within 36 months prus six months g
by 10.1,1*201,Tas per clause 11 of the agreement pag
complainant was also handed over one detaired payme
was construction linked plan. It is unfortunate that .

possessing one flat of the complainant was shatt
capriciousness, dishonest and diabolicar attitude of th

h' As per the demands raised by the respondent, bfsed on
plan, the complainant paid a sum of Rs. 1,g2,41f 533.00

Complaint 4022 of 2020
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urugram and

an allotment
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ilder buyers'

signing the
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said plot against total demand of Rs. 2ZZZSB1.
respondent from 201,2 till 2019.

The complainant visited the site and was shQcked
of the project as no construction was going on at
status of construction was not at all in [onron
construction plan based on which the payments we
That it is quite clear that the respondent ir

unethical/unfair practices so as to extract mo
complainant despite the ru..q1ffithe project has not

i.

k.

its first phase and the respondent company ca;rriciou
demanding money illegally from the petitioner..
The complainant after many recluests and emails;
of possession on 0s.11.2019r. That the respondent
aware of the guidelines laid in the Real Estate (
Deverlopment) Act, z0r6and the Haryana Real E.state
Deverlopment) Rule s, 201,7, and the interest the c

entitled for as well as being a\,vare of more t.han Z

issue,d by The Haryana Real tistate Regulatory.r\uLthor

has not given the comprainant trhe interest that tre is
the intimation of possession retter dated 0s.11,20
rather decided the delayed compensation based on
has been ruled by a, the courts in the country as bein
the term in the agreement being one sided.

Hence from the language of the retter it is very frear t
possession has been made in the intimation of po
dated 05.11.20r-9, which is in the nature of a rfotice i
complainant that all the steps so mentioned in the Ie

Page 6 of31
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completed within a period of 60 days of this I

stating that adhering to the timeress is very importa
m. That it is pertinent to note that while under claus

buyer's agreement, upon delay of payment by
respondent can charge lgo/o simple interest pe
submitted that this clause is totaily unjust, arbitrary
unfair trade practice as herd by the Hon'bre NcDRc i
as Shri Satish Kumar pqnd::by & Anr. v/s Ms
(14,07,2015) as also in rhe juclgment of Hon,ble Su

Neelkamal Reartors suburrtanr pvt Ltd vs. IroI and
of 2017).

Relief sought by the complainant:

The cornplainant has sought following reliefs:

a. Dirr:ct the respondent to pa5r the balanr:e amou
cornrplairant on account of the interes! as per the gu
the RER A, 2016, before si6;nir.:rg the sale cleeld t,

C.

4.

b.

unarnbiguous intimation / offer of possession.

The respondent shail not charge anything irrerevant
been agreed to between the parties.

The respondent shail not asrk for the adv,ance

maintenance charges for a period of 12 monthr;.

d. The respondent shall not ask for interest free mainte
as the maintenance security should be interest beari
The respondent shalr not force the compfainant
indemnity cum undertaking, indemniSzin! the
anything legal as a precondition for signing thJ conve

Complaint N .4022 of 2020
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t.

13 [b] of the

e allottee, the

annum. It is

rnd amounts to

the case titled

Unitech Ltd.
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(w.P 2737

t due to the
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Direct the respondent to handlover the possession
complainant, once it is ready, in all respects and
incomplete unit without proprsp road, electrificati
functioning of the crub etc. ana other things lvhich
the brochure, as the complainant had Uoot{a a un
based on the brochure and not a stand_alone flat.

g. Any other relief which this Hon,ble authority deem
may also be granted in favouil"#*r* complainant.

That the complaint is not maintainabre as the matterr i
arbitration as per The Arbitration and conciriation Act,
of the fact that flat buyer's agreement, contains Bn arbi
which refers to the dispute resolution mechani$m to

0n the date of hearing,l,,l i.t, ,
respondents/promoters about iir.,' idntravention as alrs about the contrar
been committed in relation to serction,tL,.4\ {t
or not tr: plead guilty.

Reply by the respondent

The respondent has contested ttre compraint on the foilo
a' That the compraint is neither.m:rintainable n,or tenabr

to be out-rightry dismissed. The llat buyer's agrelemr:nt
betw'een the complainant and[ th* respondent prior to
of th,: Real Estate fRegulation and DevelopmentJ Act,
provlsions laid down in thr: said Act cannot
retrospectively.

D.

6.

b.

the parties in the event of any dispute i.e. crause 57 of th

Page 8 of31
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agreement, and the same is rr:produced for the

this Hon'ble Authority:

and binding upon the parties. The allottee hereby confirm
have no objection to the appointment of such iole irbitr
Allottee hereby accepts and agrees that this alone shall n
groundfor challenge to the independence or impartiality o.
Arbitrator to conduct the arbitlfition, The arbitration irot

statutory amendments/ modi'ficationts thereto and shall
Company's offices or at a locatiort designated by the said so
in Gurgaon, The language of the arbitration proceedings ar
shall be in English. The award o,f the Sole arbit:rat:or ihall
binding on the Parties. T'he company and the alr'ottee will s
of the Arbitrator in equal proportion".

That the complainant, after checking the veracity

narnely, 'The Peaceful Homes', lSecto r T 0A, Gur.ugram

allotment of an apartment vide the booking appli

conlplainant agreed to be bound by the terms; ancl

documents executed by him.

Complaint N 4022 of 2020

"All or any disputes arising out or touching upon in rt
terms of this Agreement or its termination iniluding the ii
and validity of the terms thereof and the respect
obligations of the parties shatl be settled amicably by mu
failing which the same shall be settled through referer,
Arbitrator to be appointed by the Company, whoie deiision

y reference of

to the
terpretation
rights and
drscussions

to a sole
hall befinal
that it shall
'tor and the
constitute a
the said sole

ings shall

held at the
Arbitrator
the Award

be final and
re the fees

of the project

had applied for

tion form. The

nditions of the

rvice tax and

ecuted the flat

ention herein

e respondent,

16 was not in

be governed by the Arbitratian anQ Conciliation Acl 996 or any

C.

1,2.07.20L3

tative super

area of 2925 sq. ft. for a total sale consideration of Rs.2,'1.4,34,1,91,

(exclusive of the registration charges, stamp duty,

other charges). It is submitted that the complainant

buyer's agreement on 1,6.05.2A14.lt is pertinent to

thatwhen the complainant had booked the unitwith
the Real Estate (Regulation and Development) Act, 2

Page 9 of 31
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force and the provisions of the same canno
retrospectively.

e' That the respondent raised payment demands from
in accordance with the mutually agreed terms and
flat buyer agreement as well as of the p[yment
complainant has till date made the part-rrr,,,[n, ou,
consideration. However, it is pertinent to mention
complainant committed severar.defSurts in making ti
of the demanded amounts aespite'being aware and
Clause 33 of Schedule f of the Br6kirg,application Fr

B of the Flat Buyer's Agreement that timely pa
installment amount is the essence of the ailotment. I

that the respondent had raised the payment
2L04.20L4 for the amount of Rs. L8,37 ,gBT / _.

demanded amount was paid by the complainant only
dated 12.05.2014 was issued by the respondent.
That the respondent has throughout acted s[rictry as
of the builder buyer,s agreement, rules and regula
prov,isions Iaid down by lar,v. l{owever, there have
unforeseeable events which were beyond the reasona
the respondent which have materiaily and adverser
timely completion of the project. It is submittef that m
of the allottees to the instant project trrrJ defau
payments, leading to unrearized amount of more than
as on date in the project. Due to defaurts on $art of
including the complainan! the respondent t"r, co
approach financiar institutions to raise funds to

Page 10 of31
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construction of the project. Further, the said fina
have their own internal compliances before
disbursed to entities like the rerspondent which led
in procurement of funds. Moreover, d[ring
construction, various disputes in relation t[ qurti

considerable amount of time [around 6 months).
period, shri Baraji Buildmiia"'pii;rte Limited did not
contractor to carry on with the constructionr as rvvas ntemplated in
the builder buyer's agreernent,

work on the project arose with the civlit con ctors of the
respondentviz. shri Balaji Buildmate private Limite . The disputes
got further aggravated and the resolution of the isputes took a

al institutions

ch funds are

:o further delay

e course of

and delay in

uring the said

llow any other

t to a complete

icably, a new

ed the work.

mobilize its

e work from

site which

ree laborers

e work at the

ce the labour

unfortunate

ed to make

towards the

t, all of which

completion

Complaint N .4022 of 2020

and the project was p

contractor viz. RSV Builders private Limited
The new contractor thereafter took further time t
resources and deploy its per.sonneland carr)/ forward
the previous contractor.

Furthernlore, there was a rnajor accident at trre proj
resulted in the untimely death of two laborers and
were hospitalized. Due to this unforeseen accident,
project site had to be stopped for about a month, si
union had started raising various demands etc. after
incident' The respondent was accordingry constrai
payments to the said labourers as compensation
aforesaid incidents and arrive at an amicabre ,fttt...
further took considerabre time and resurted id deray

in that the
of the project. It is pertinent to mention her

Page 11 of31



ffiIIARERA
ffieunuenAM

demonetization of currency notes or rrrl{ s00
announced vide executive order dated Nov{mber
affected the pace of the development of the $roject.
policy change by the central government, the pace of
the project was severely affected for a period of ap
months from November 201.6 to April Z0l7 as the
money was restricted by Reserve Bank of India as th
new currency was limited Snd ungvailable with the], ,-., ",/
known that the rear estate'slctbr deproys maxim

,,.
construction workers who ire phia.jn cash which
available with the respondent,The effect of such
was that the rabourers were (on some occasions) not
stip,lated time which conserquently which conseque
a huge labour crisis in Del,hi and NCR re6Jion. Fu

studies of Reserve Bank of India and indepe
undertaken by schorars of different instituters/unive
newspaper reports of reuters o.f the relevant pleriod
the impact of demonetizzrtion on real erstate

construction labour. The f{esr:rve Bank ,f tndia

h.

reports on impact of demonetization. In the report_
impact of demonetization, it has been observed and
Reserve Bank of India at page no. 10 and 42 o[tn. ,,
the construction industry was in negative durilg e3 an
'J'7 and started showing improvement only in April 20
That beside the aforesaid reasons, on account of
passed by the Hon,ble National Green Triburfal, the
activities had to come to a comprete standstil d]uring a

Complaint N 4Q22 of 2020
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time period which further affected the timely comp
project. It is pertinent to mention herein that va,
roads to the said project which are to be constructed
civic authorities have not beern compretery devero
seriously affecting the timely completion of th
respondent cannot be herd riabre on account qf non-r
the concerned governmental authorities.

i. Due to heavy rainfalr in curu"gr.Lfu,n the year 2016 a
weather conditions, au the construction activiti
affer:ted as the whole town was waterlogged and g
result of which the impremerntertion of the pr.ject in
dela'yed fbr many weel<s. Even l,arious institutions w
be shut down/closed for many days during that
adverse/severe weather conrditions.

j. That the aforesaid circumsrtances fall withirr the
definition of the 'force majeure' conditions as stated i
the llat buyer's agreement. Thre complainant has
acknr:wledged vide the said clause that the responde
responsible or liable for not prerforming anlr s61
performance is prevented, delayed or hindered by any
the reasonable control of the .urfonaunt. Vide crause
builder buyer's agreement, it was agreed upon that if
of the unit is delayed due to force majeure conditi
respondent wourd be entitled to extension of time for d
possession of the unit.

It is submitted that

occupation certificate

the respondent

vide application

Complaint N 4022 of 2020
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said fact was intimated to ther complainant as well through letter
dated 30.07.201-9. The occupation certificate was granted by the
concerned authorities on 29.110.2019. Copies of the application for
occupation certificate dated 18,03.2019, letter dated 30.oT.ZoIg.

I' That it is submitted that the complainant is a real estate investor
who had booked the unit in question with a view to earn quick profit
in a short period. However, it aprpears that his calculations have gone
wrong on account of severe slump in the real estate market and the
complainant now wants to unnecessarily harass, pressurize and
blackmail the respondent by filling such baseless, false and frivolous
complaint' Such malafide tactits of the cornplainant cannot be
allowed to succeed.

7 ' copies of all the documents have been filed and placed on record. The
authenticity is not,in dispute, Hence, rhe comp,;;;.;; ; ,..,0., on the
basis of theses undis$uted documents.

furisdiction of the authority

The authority observed that it has territorial as well as subject rnatter
jurisdiction to adjudicate the present complaint frrr the reasons given
below.

E.I. Territorial jurisdiction

As per notification no. 1/92/2017-.lTCp dated 1,4.12.2017 issued by
Town and country Planning Departrnent, the juriscliction of Real Estate
Regulatory Authority, Gurugram .shall be entire Gurugram District for all
purpose with offices situated in Gr.rrugram. In the present case, ther
project in question is situated within the planning area of Gurugram

E.

B.

9,

Page 14 of31
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District, therefore this authority h;rs complete territori
deal with the present complaint.

E.II. Subiect matter jurisdiction

L0. The authority has complete jur,isdiction to decide

regarding non-compliance of obligations by the p
provisions of section 11[a)(a) of the Act leaving aside

arbitration in the buyer's agreernent:

obligations of,the parties shall be settled amicably b)t mutual
failing which the same shall be settled throigh referenc

and binding upon the parties. The allottee hereby confirms
have no objection to the appointrnent of such sole Arbitra
Allottee hereby accepts and agrees that this arone shall not
gro-und for challenge to the independence or impartiality of
Arbitrator to conduct the arbitration. The arbitration irou

Company's offices or at o location designated by the said sr
in Gurgaon. The language of the arbitration proceedings a

which is to be decided by the adjudicating officer if ursued by the

jurisdiction to

the complaint

moter as per

compensation

t for

ng arbitration

ment which

roceedings in

rporated w.r.t

tion to the
'pretation
i.qhts and

t it shall
and the

nstitute a

said sole
ngs shall

Arbitrator
the Award

complainant at a later stage.

F' Findings on the obiections raiserl by the respontlent

F.I. obf ection regarding complai,nant is in breach of
non-invocation of arbitration

rscussions
to a sole

Arbitrator to be appointed by the Company, whose deiision all be final

be governed by the Arbitration and Conciliation Act, 7 96 or any
statutory amendments/ modifications thereto and shall be at the

final and

Complaint N 4022 of 2020

L1. The respondent had raised an objection for not invok

proceedings as per the provisions of flat buyer,s agr

contains provisions regarding initiation of arbitration

case of lbreach of agreement. The clause s7 has belen in

".All or any disputes arising o)ut or touching upon ctr in re
terms of this Agreement or its termination incruclinlT the in
and validity of the terms t:hereof ond the resicective

shall be in English. The award of the sole arbitratorihall
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binding on the parties. The company and the arottge wi,
of the Arbitrator in equal proportion,

12. The authority is of the opinion that the

agreement as it may be noted that section 7g of th
jurisdiction of civil courts about any matter which fi
purview of this authority, or the Real Estate Appeilate
the intention to render such disputes as non-arbitrabr
clear. Also, section BB of the Act,says that the provisions
be in addition to and not in derogation of the provisions o
for the time being in force. ru.tt,u., the authority puts reri
of judgments of the Hon'bre suprernre court, prarticula

Seeds Corporatioi,$^ited v, ful Uadnurudhon, Reddy
2 scc 506,,rh".eii*it'nus beeh herd tha! ttru .emuai., p
the consumer protection Act are in addition to and not in
the othe. laws in force. consequentr'y, the authority.would
to refer parties to arbitration even if'the agreement betwe
had an arbitration crause. Therefore,by apprying the sam
presence of arbitration clause could not be construed to
jurisdiction of the authority.

13. Further, in Aftab singh and ors. v. Emaar MGF Land
consumer case no. 707 of z07s decided on 73.07.2077,
consumer Disputes Redressar commission, New Delhi (Nc
that the arbitration clause in agreements between the com
builders could not circumscribe the jurisdiction of a co
relevant paras are reproduced below.:

cannot be fettered by the existence of an arbitration cla
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"49. Support to the above view is also lent by Section 79 of
enacted Real Estate (Reguration and Development) Acl201
"the Real Estate Act"). Section 79 of the said'Act ,rid, is fot"79. Bar of jurisdiction - No civil court shall have ju

entertain any suit or proceeding in respect of ony ^itt,Authority or the adjudicating officer or thi Afpeilate
empowered by or under this Act to determine ond no i,
be 

-granted by any court or other authority in respect
taken or to be taken in pursuance of oiy po*r:, ,o,
under this Act."

It can thus, be seen that the said provision expressly ousts the
of the civil court in respect of any matter which the t
Regulatory Authority, estabrished under sub-section (1) of sr
the Adjudicating officer, appointed under Sub-sectiin-(ti q
or the Real Estate Appellant Tribunal established under'sicti
Real Estate Act, is empowered to determine. Hence, in view o
dictum of the Hon'ble Supreme Court in A, Ayyaswamy
matters/disputes, which the Authorities under ihe neat
empowered to decide, are non-arbitrable, notwith
Arbitration Agreement between the parties to such matters,
large extent, are similar to the disputes falting for resolutio
Consumer Act.

56. Consequently, we unhesitatingly reject the arguments o
the Builder and hold that an Arbitration clause tithe afore-
of Agreements between the Complainants and the Bui
circumscribe the jurisdiction of a consumer Fora, notwi
amendments made to Section B of the Arbitration Act.,'

14. While considering the issue of maintainability of a com

cohsUrnr3r forum/commission in therfact of an existing art
in the builder buyer agreement, the hon'ble Suprenne cou

as M/s Emaar MGF Land Ltd, V. Aftab Singh in revis
2629-30/2078 in civil appeat no, 23s12-zss7s of 20
70.72.20f8 has upheld the aforesaid judgement

provided in Article 1,41, of the constitution of India, the la
the supreme court shall be binding on all courts within
India and accordingly, the authority is bound by the afo

relevant paras are of the judgeme,t passed by the sup

reproduced below:

Complaint 4022 of 2020

recently
6 (for short
'ows: -

'sdiction to
which the

Tribunal is
ction shall
any action
rred by or

iurisdiction
Estate

tion 20 or
Section 71

43 of the
binding

pra), the
te Act are
nding an

ich, to a
under the

behalf of
ted kind
cannot

nding the

laint before a

tration clause

in case titled

petition no,

7 decided on

RC and as

declared by

e territory of

id view. The

me Court is

Page 17 of31



ffiHARER,".
ffieunuennM

"25' This court in the series ofiudgmen' as noticed abovepro-visions of Consumer protectiin ,q,cA 19gG as well as A1996 and laid down that complaint inaer Consumer proi
a special remedy, despite there being an arbitrationproceedings before Consumer Forui have to g;;-;r":
ii:::i:! !!.?::'y^er Forum on reiecting tnr"rppiirot
reason for not interjecting proceedings ;;;;,;;r;;;r';;,
":y : ::::rytl a n 

.a 
r b i.t r al i o n a s r e e nien t by A c t, 1 e e 6, rh etreconsumer protection Act is o ,uinray provided to a consumeris a defect in any goods or services."rie complaint means anin.writi.ng y?d, by a complainant has also ALen exptai;;;;;;t,of the Act. The remedy under the consumer protection Act iscomplaint by consumlr as.d,efirifd,,nir1gr.q tne ectTii;;i; 

",:::,?!^ult1 l,yyvice 
provide-i) tiil:[neAp, and a'quici ,r-^r,provided to the consumer whic:h is tniZie:;;;;;r:r'r;;';;

noticed ebove."

L5. Therefore, in view of the ab.oVe ju
provision of the Act, the authority is: of the view that com
within hrer right to seek a spc.ciar r.emedy availabre in a
such as the consumer protection r\ct and RER A Act, 2
going in for an arbitration. Hence, w,e have no hesitation i
this authority has the requisite iurisdiction to entertain

not require to be ref'erred
and that the dispute does

F.II. Objection raise'd

condition i

by the respondent regarrling

16. The respondent/promoter raised ther contention that the
the project was delayed due to several unforese.rufu even
beyond the reasonabre contror of the respondent r,vlhich ha
and adversery affected the timely c:ompretion of the p
covered under force majeure conditions such as non
instalment by different ailottee of the project, srow fiace or
due to a dispute with the contractor, major accident at th

Page 18 of31

.4022 of 2020

judgements and

idered the
Act,

n Act being
t the

no error
There is

Act
edy under

when there
allegation

ection 2(c)
tfined to

;ficiencies
has been

the Act as

nsidering the

lainant is well

beneficial Act

16 instead of

holding that

e complaint

arbitration

rce majeure

nstruction of

which were

materially

ject and are

payment of

struction

project site



HARER,*q

GURUGI?AM

which resulted in the untimely death of two laborers an

were hospitalized, demonetisation, lockdown due to
orders passed by NGT and heavy rainfall in Gurugram i

L 7. The reasons given by the respondent are supported by
proof of the same. Moreover, the due date of possession

201,7 and any situation or circumstances which courd h
not carrying out the construction activities in the proj
date due are allowing to be taken,,into,c'nsideration.

whether the sajd situations or cir,cumstances welre in
control of the respondent and henr:e the respondent is

majeure clause 46, the authority take-g into considerati

is concerned the respondent hras not given any speci

regard to. with regard to NG'f order., demonetizzrtion of
1000/- currency notes and heavy rainfail in Gurugram

these el'ents are stated to have taken place in the year
i.e., the prior to due derivery of prossession of the a

complainants. Accordingly, author:ity holds that the
entitled to invoke clause 46 for clelay with force majeure

taken by the respondent to plead th

before 1,0.1,L.20LT. However as

instalments by many allottees or re

G. Findings on the rerief sought by the comprainant

G.I. Direct the respondent to pay the balance amou
complainant on account of the interest, as per
laid in the RERA, ZOL6, before signing the sale
with the unambiguous intimation / offer of

Page 19 of31

Complaint N 4022 of 2020

e force majerure cond

far as the delay i
,garding the dispute I

three laborers

vid-19 various

2016.

e documentary

in the year

ve a reason for

t prior to this

ile considering

ct beyond the

titled to force

n all the pleas

tion happened

payment of

th contractor

c details with

.500/- and Rs.

re concerned

015 and 2016

ent to the

spondent is

ndition.

t due to the

guidelines

together



tjANEFE
GUI?UGRAM

18. In the present complaint, the complainant intends to co

project and is seeking delayed possession charges as p

proviso to section 18[1) of the Act. Sec. 1B(1) proviso re
"Section 18: - Return of amount qnd compensation
1B(1). If the promoter fails to complete or is unable to give
an apartmenl plol or building, -

Provided that where an allottee does not intend to withdt

19. Clause 11[a) of the flat buyer agiee_r1,r.9 t fin short, agreer

for handing over of possession and is reproduced below:

project, he shall be paid, by the promoter, interest for ev
delay, till the handing over of qft_gripossession, at such ra
prescribed."

"77. a) SCHEDULE FOR 1OSSLSSION OF THE ITNIT: -
Subject to force majeure, as a,efinecl herein and further su
allottee not being in default under any part of this ogr.eeme,
but not limited to the timely payment of the iotat price and
to the allottee..having complied with aliformaliti"i o, docunco cne atrcuee..navtng complied with all formalities ar docun
prescribed by the company, the comp.any endeavoqrs to ha
possessron o!r$e unit to the allottee witnin the periad of 36 n
the date of commencement of construction of the pioject
mean the date of commencemtznt of the excavation work at
land and this date shail . be duly communicatettonct and this date shall . be duly communicater
allottee(commitment period). The itlbtee further a
understands that the company shall additionalry be entitled
of 6 months (grace,period) after the expiry,ofthe ssid commitr
to allow for ahy iontingencies or.,delay$ fi const.ruction in
obtaining the occupation certificate of thi projectfrom the go,
authorities. The company based on.its,preseptplang and est
subject to all just ,rcrpiion, endeavours to hand or4r, ti, p,
the unit as above unless there shall be delay or foilure d
majeure conditions including but not limited to the reasons
clause 11(b), 11(c) and clause 46 or due tofaiture of the alla
in time the total price and other charges and dues/payments
in this agreement or any failure on the part of the allottee to
or any of the terms and conditions of this agreement,"

20. At the outset, it is relevant to comment on the preset

of the agreement wherein the possession has been subjec

of terms and conditions of this agreement and appli

Page 20 of 31
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complainant not being in default under any provisions o this agreement
and compliance with ail provisions, formalities and d rumentation as

s clause and

uncertain but

prescribed by the promoters. The drafting of

so heavily loaded in favor of the promoters and against e allottee that
even a single defaurt by the alrottee in furfliiling fi rmalities and
documentations etc. as prescribed by the promoters
possession clause irrerevant for the purpose of arl
commitment date for handing over possession loses i

incorporation of such conditions are not only v4gue a

incorporation of such crause in the flat buyer agre
promot.ers are just to evade the Iiability towards tim
subject unit and to deprive the ail.ttee of his right acc

dotted lines.

in possession. This is just to commernt as to how the build
his dorninant position and drafterd such mischievous
agreement and the ailottee is teft with no option but

Ly make the

e and the

meaning. The

ment by the

ly delivery of

ng after delay

r has misused

clause in the

sign on the

to hand

months plus

ich means the

05.2014. The

resent matter

received the

iven the valid

it prescribed

Admiss;ibility of grace periodl: The promoter has pro

date of start of excavation work rcf the project i.e., 10
period of 36 months expired on 10.0s.zo1,T.Since in the
the BBr{ incorporates qualified r.eason for grace p iod/extended
period of 6 months in the possession clause for obtaini occupation
certificate. whereas the promoter has applied for occupa on certificate
qn 18.03.2019 for the tower of the unit in question and h
0.c on 29.1'0.2019. As air.urrf a above, the promoter has
rEason for delay to complete t{re project within the time li

Complaint N . 4022 of 2020

over the possession of the apartment within a period of 3
6 months from date of commenceme,t of construction wt
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Admissibility of delay possession charges at pres

interest: Proviso to section LB provides that where an a

intend to withdraw from th{ nroiect, he shall be paid,

interest for every month of delay, till the handing over

such rate as may be prescribed ancl it has been prescrib

of the rules. Rule 15 has been reprodue rules. Rule 15 has been reproducpd as under:

"Rule 75, Prescribed rate of,intdireitri,i,iroviso to secti{trest1ifProviso to section 7
'tion (!) of section 191

(MCLR) is not in use, it shall be replaced by such benchmark
which the State Bank of India may fix from time to time for r

The legislature in its wisdom in the subordinate legisr

provision of rule 15 of the rule:s, has determine.d the prt

interest. The rate of interest so determined by the

on date i.e., 07.04.2021 is 7.300/0. Accordingly, the pre bed rate of

interest will be marginal cost of lending rate +Zo/o i.e., 9 0o/o.

The definition of term 'interest' as defined under section [za) of the Act

llottee by theprovides that the rate of interest chargeable from the

interest which

rdingly, this

r at this stage.

bed rate of

lottee does not

the promoter,

possession, at

under rule 15

shall be the

tion under the

scribed rate of

legislature, is

interest, it will

of India i.e.,

ort, MCLR) as

Complaint No 4022 of 2020

section 78
and sub-section (4) and subserction
(1) For the purpose of proviso to section 72; section 18; and sections
(4) and (7) of section 79, the t'interest at the rate prescribed
State Bank of India highest mar,ginol cost of lending rate +.

Provided that in case the Bank of India marginal cost of ding rate
'ng rates

which the State Bank of India may fix from time to tlme for 'ng to the
general public."

reasonable and if the said rule is followed to award the

ensure uniform practice in all tlhe r:ases.

Conseqguently, as per website of the State Bank

https://sbi.co.in, the marginal cost of lending rate fin s

promoter, in case of default, shall be equal to the rate o

Page 22 of 3l
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the promoter shall be liabl

relevant section is reprodu
"('za) "interest,, means the
the allottee, as the case ma
Explanation. 

-For the pu(0 the rarc of int
promoter, in case of defauli
the promoter shall be liabte
(ii) the interest paya

25.

from the date the promoter
the date the amount or part
the in_terest payable by the a,
the allottee defaults in pa1),

Therefore, interest on the d

be charged at the p

respondent/promoter whi
complainant in .rrl ofdelay

G.II. The respondent shall

maintenance charges

26. The Act mandates under

responsible for providing aI
reasonable charges, till the ta

by the association of the allo

that every allottee, who has e

an apartment ploX orbuilding
be responsible to make n

the time as specified in the sai

agreement and shall pay withi
slare of the registration charg

l

charges, maintenance charges,

to pay the allottee, in case

below:

ate.s of interest payable by the

of this clause-
t chargeable from the a

ottee tb the promoter shall be
nt to the promoter tilt the daie i

tayr.pa11$ents from the co

scribed rate i.e., 9.3

shall be equal to the rate of in
o p_ay the allottee, in case oj ae1

rec'eived the amount or any part
thereof and interest thereon is rel

is the shme as is being

possession charges.

ot ask for th'e advance

r a perio d of lZ months.
ion L1[4)(dJ, that the dev

maintaining the essenti

ng over of the maintenance

s. Section lg(6) of the

tered into an agreement fo

s the case may be, under

ry payments in the man

agreement for sale /the
stipulated time and appoin

s, municipal taxes, water

round rent and other cha
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27. Maintenance charges essentially encompass all the basi

and arnenities like parks, elev;rtors, emergency exits,

parking facilities, common areas, and centrally controll

months to 2 years in one go on the

OC has been granted but CC is still pending.

28.

these es;sential services, the prclmclter would be requi

of the promoter raised on the allottee to pay advan

charges for a certain period

However, the period for which adviance maintenance c

Page 24 of 31
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electricity and water among others. Initially, the u
facilities is the responsibility of the builder wh
maintenance fee from the re{idents. once a resident's :

shape, this duty falls upon {h.., and they are allow

infrastructure

re and safety,

services like

eep of these

collects the

iation takes

to change or

nance. In the

nues to be in

rged on per

introduce new rules for consistentry improving maintr

absence of an association or a society, the builder cont

charge of maintenance. usually, maintenance fees are c

flat or per square foot basis, Adv'ance maintenance charg

hand accounts for the maintenrancel charges that builde

The mairntenance of the project is erssentiar to enjoy the

provided in the project by the promoter. Therefbre, w

s on the other

incurs while
maintaining the project before the liability gets shifted to association of
owners, Builders generally demand advance maintenan charges for 6

xt that regular llow up with
owners is not feasible and practical in cdse of Ongoing p jects wherein

asic facilities

ile providing

to maintain

sufficient funds with him. In order to meet these expense , the demand

maintenance

to be unreasonable or unjustified. Thus, the authority is o the view that
the resprondent is entitled to collect advance maintena charges as

per the builder buyer's agreement executed betwee the parties.

es [AMC) is
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Ievied should not be arbitrary and unjustified, Ger
chargerd by the buirders/deveroper for a period of 6 mo
The authority is of the view thar the said period is r
developer for making rerevant rogistics and facirities for
maintenance of the project. Since,, the developer has al
the oc,/part oc and it is only a mat;ter of time that the co
project shall be achieved; its ample time for a RWA to
taking up the maintenance of the project and accordin,

29' Keeping in view the facts above, the, authority deen
respontrent is right in demanding advance maintenance
rate prescribed therein at the time of offer of possession
judgements [supra]. However, the respondent shall no
advance maintenance charges for more than one [1J ;
allottee even in those cases whelrein no specific crar
prescribed in the agreement or where the AMc has been
more than ayear.

G.III. The respondent shail not ask for interest free r

security as the maintenance security should
bearing

0' Almost for every purchase of units in a rear estate
consider-ation arnount for units includes:
o Basic sale price

o The amount paid towards parr<ing space, erectricity anc
. Infra.structure Development Charges [lDC),
o Exterrral Development Charges [EDC) and

3



o Interest Free Maintenan

cons;ideration)

31. IFMS is a lump sum amount that the home buyer pays

which is reserved/accumula

association is formed. Following that, the builder is ex

the total amount to the a iation for maintenance ex

ffiHARER .

#- GuRubnAu

formed,

system is useful in case of unprerceclented breakdowns in

plannerl future developments like park extensions

securitl/. The same is a one-time deposit and is paid onc

the tim,e of possession) to the builderr by the buyers. The I

this amount to ensure availability of'funds in case unit hol

maintenance charges or in case of any unprecedented

keeps tlhis amount in its custody till an association of ow

IFMS needs to be transferred to as;sociation of or,vners 
I

32. In the opir-rion of the authority, the promoter may be all

a reasonable amount from the allottees under the

However, the authority directs ancl passes an order thaHowever, the authority directs ancl passes an order tha

must always keep the amount collected under this hear

bank account and shall maintain the account regul

transparent manner. If any allottee of the project requi

to give the details regarding the availability of IFMS a:

interest. accrued thereon, the prornoter must provide

allottee. It is further clarified that out of this IFMS/lBMS,

be spent by the promoter for the expenditure he is lia

discharge his liability under section 1,4 ofthe Act.

Complaint No. 4022 of 2020
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G.IV. The respondent shall not force the complaina

indemnity cum undertaking, indemnifying the

anything legal as a precondition for signing conveyance

deed.

At times, the allottee is askQd to give the affidavit or i demnity-cum-

undertaking in question before t.aking possession. e allottee has

waited for long for his cherished dream home and now hen it is ready
for taking possession, he ;hps ,eit_tlg{ to sign the i demnity-cum-

undertaking and take pos$bsiion or to keep ing with the

'him. Such an

iving up their

ted in a free

atmosphere and should not giv'e rise to any suspicion.

doubt arises in the mind of the adjudicator that such an

not executed in an atrnosphere frer: of doubts and suspi

would be deemed to be against public policy and woukl

unfair trade practices, No reliance c:an be placed on any s

t to sign any

builder from

a slightest of

.greement was

ions, the same

lso amount to

ch indemnity-

nd ignored in

iance on such

Lthority place

ed as Capital

iversal Ltd.,

the execution

ns of sections

re, would be

practice. The

n below:

cum-undertaking and the same is liable to be discarded

its totality. 'Iherefore, this authority does not place re

indemnity cum undertaking. To fortify this view, the a

reliance on the NCDRC order dated o3.or.zoz0 in case ti

Greens Flat Buyer Association and Ors. Vs. DLF U

Consumer case no. 3 51 of 201S, wherein it was held tha

of indernnity-cum-undertaking would defeat the provisi

23 and 28 of the Indian Contract Act, |BTZ and there

against public policy, besides being an unfair trade

Complaint N 4022 of 2020

promoter if indemnity-cum-[fiiiertaking is not signed b

undertaking/ indemnity bond given by a person thereby

valuable rights must- be sho'uvn to have been execr

relevant portion of the said judgment is reproduced here
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authority is of the view

does not preclude the

of the Act by not handing over possession i

agreemr:nt. By virtuc of clause 11[a) of
betweerr the parties on O1,.0S.ZOl4, the

Complaint N 4022 of 2020

" I n d e m n ity - c u m - u n derta ki ng
30' The developer, while 4fferino possession of the ailotted
upon execution of the indp_mni4t_cum_underiaking before ,

possessfon ofthe ailottedjlats to the concerned ailottie.
clause 13 of the said inderfiniLy-cum-undertaking required t
confirm and acknow.ledg! that by accepting tie oyer oy p
would have no further dlmands/craims against'in, io^
nature, whatsoever, It is Qn admitted position that the exe
undertaking in the [ormqt prescribed by the developer
requisite condition,.for thddelivery of thepossession. Th'e op
in my opinion, could not have insistid upon clause L3 of th,
cum-undertaking' The o_bvlous purpose behind such an indt

insisted
t would give

allottee to
ion, he

ty of any
tion of the

was a pre-
ite party,

Indemnity-
king was

may find in
defeat the
1.872 and

nfair trade
uting such

entitle
is delayed
king-cum-

n'ble Supreme

Act.

submissions

e authority is

tion 11(a)(a)

te as per the

ent executed

f the subject

to deter the allottee frorh mdkW any claim against developer,
including the claim on accpunt of tite d. lry in aeUire,rv if
the claim on account of ,,1y latint defgciwhicn *e initr
th e a p artm e n t. Th e e xe c u ii O,i i,O,I i.ub.$ti a n u n a r rt, ii i g * o,
provisions oJ'section B'.dnd zs of ihe Indian contlact Ar
therefore would be against pt:tblic policy, besides being an
Ftractice' Any deray sorery on lccctunt o! $e,,ailottee n"ot ,^
an undertaking would Ue cibt utablgtio iheidevetopr,, ond
the allottee to cotnpensation for tie period tn, forrrrri,sotety';;";2,:,,;i,'if ii'[,'i,;;";,,:x:,:,i:i:*,rx:;:;;,:
indemnit1t.,,

34. The said juclgment of NGDRC w,as also upheld by the Hc

court v'ide its judgenrent dated t4..rz.z0z0 passed in ci

3864-3889 of 2020 against the order of NCDRC.

35. Theref.re, in light of the aforesaid discussion and ju

appeal nos.

ments, the

-undertaking

ng his right to
claim dr:lay possessio, charges as per the provisions of t

36. on consideration of the documents available on record a
made regarding cont'avention of p.ovisions of the Act,

satisfied that the respondent is in contravention of the

by the due

the agree

possession
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m the date of

ths expired on

e is allowed fbr

handing over

possession of

failure of the

bilities as per

lated period.

ned in section

the part of the

paid, by the

of possession

months i.e.,

iso to section

the following

ompliance of

s entrusted to

i. The respondent is directed to pay interest at the p ibed rate of
9'30'yo p.a. for cve'y month of derlay from the due date of possession
i'e., |L0.1,1'.20r7 till the offer of possession prus tw months i.e.,
05.0:1.2020.

The arrears of such interest accrued from 1,0.1,1,.2017

possession plus two months i.e., 05.01".2020 shall b paid by the

1B(1) of the Am read with rule l-5 of the rules.

Hence, the autho.ity rrereby passes this order and issu
directions under section 3T of the Act to ensure
obligatir:ns casted ullon the promoters as per the functio
the authLority under section 3affl:

illthe offer of
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apartrnent was to bt' delivered within 36 months fr
commencement of constructi.n. 1-he period of 36 mor
10'05',201'7. As far as grace period is concerned, the sam
the reasons quoted above. Therefore, the due date o
possession is 10. 1,i,.201,7 . The respondent has offered th
the sutrject apartment on 05.fi.2019. Accordingry, it is tl
respondent/promoter to fulfil its .brigations and respon
the agreement to hartr over the possession within the sti
Accordingly, thc, not-l compliance ,of the mandate conta
11(4)(aJ read wirh proviso to section 1B(11 of the Acr on
respondent is estabrished. As such the allottee shall b
promoter, interest for every month of deray from due dat
i.e., 10.1,1'.2017 tiil trre offer of ttre possession plus trn

05.01.2020, at prescribed rate i.e., 9.30 o/op.a. as per pro
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iii.

V.

vi.

ffiLIARERTT
ffieunur;nAu

promoters to the allo

orcler.
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within a period of 90 days date of this

The complainant is directed to pay outstanding du ', if any, after
adjustment of interest fof the delayed period,

iv. The rate of interest cha ble from the allottee by e promoter, in

i.e.,9.300/oby

nterest which

case of default shall be charged at the prescribed rat
the respondent/promoter which is the same rate of
the promoters shall be liapfe,to huy-ttru allottee, in ca

The respondc,ts shall not r:harge anything from th
whir:h is not the part of the agreement. However, hr

shall not be charged by the promoters at any p.int of t

the delayed possession charges as per section 2(za)

complainant

lding charges

me even after
being part of agreement as per law settled by Hon,ble upreme Court
in ci.rzil appeal no. 3864 -3BBg /Z0ZO.
The respondert is rigrrt in demarrding advance mainte
of fL ^ n^T^^t -^ -- - 'r r !

nce charges
at the rates' prescribed in the burilder buyer,s agreem

of default i.e.,

the Act.

nt at the time

not demand

ear from the

Lse has been

n demanded

reasonable

owever, the

the amount

t and shall

nner. If any

the details

of offer of possession. However, the respondent shar
the advance nraintenance charges for more than one
allott.ee even in trrose cases wherein no specific cra
prescribed in the agreement or where the AMC has be
for more than a year.

vii. It is kreld that the promoter may be ailowed to colrect
amount front the allottee under- the head ,,lFMS,,.

authority directs that the promoter must arways kee
collected undcr this head in a separate bank accou
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accrued

allottee. It is

nt can be spent

r to discharge

on 1,4 of the

m-undertaking

ng his right to

of the Act.

mar Goyal)

mber

Dated: 07.04.2021
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(srt Kumar)

Member


