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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaintno.: 4022 0f 2020 |
First date of hearing: 23.12.2020
| Date of decision: 07.04.2021

Deepak Singh Sawhnwey

R/o: - 1-602, Lagoon Apartments; - TEL

Ambience Island, NH8, Gurugram T Complainant
Versus

M/s Haamid Real Estate Private Limited
Having Regd. office at:- 232B, Qkhla Industrial Estate,

Phase [11, New Delhi-110020 Respondent
CORAM:

Dr. K.K Khandelwal Chairman
Shri Vijay Kumar Goyal ' Member
Shri Samir Kumar o Member
APPEARANCE; R

Sh. Kuldeep Kumar I{éhlh'[ﬁﬂtfﬁcate;} Complainant
5h. M.K Dang (Advocate) Respondent

ORDER

1. The present complaint dated 05.11.2020 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of section 1 1{4)(a) of the Act wherein it is
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inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions as provided under the
provision of the Act or the Rules and regulations made there under or

to the allottee as per the agreement for sale executed inter se.

A. Unitand project related details

2.

The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay
period, if any, have been damﬂ%ﬁﬁﬁhiimﬂng tabular form:

Sno. Heads b ) Information |
1. | Project name and location "Peaceful Homes", Sector
7T0A, Gurugram
2. |Projectarea 27,7163 acres
I'h ) : AT
3. | Nature of the project Group housing colony
Kt = i : .I
4. |DTCF license mo. and validity 16 of2009 dated 29.05.2019
satus N \J | fenewed up to 26.05.2024
5. | Name of licen‘én”_%':_:: - |Haamid Real Estate Pvt. Ltd.
6. |RERA registration detafls |
S [Registration ‘Registration | Validupto | Area
] |
ne. | Ne. = ° date
I | 63 of 2019 |22:10.2019 |31.12.2019 | 8.38 acres
7. | Unit no. A274
B. | Unit measuring 2925 sq, ft. i
9. [Date of execution of flat buyer | 01.05.2014
agreement
10. | Payment plan Construction link

Page 2 of 31



HARERA
® GURUGRAM

Complaint No. 4022 of 2020

11

Total consideration

T 2,05,46,534 /-

(As per SDA dated
05.11.2010 at pg. 69 of
complaint)

—

12,

Total amount paid by the
complainant

%1,82,41,533.52/-

(As per SOA dated
05.11.2010 at pg. 69 of
complaint)

13,

Due date of deljuerjr of
possession as per clal "f:"_j;[;a,}
of the fat buyer agrqan:]ﬂnt%
months from the" d;lﬁ;
commencem
of the projeet, which shall mean’
the date q?mﬁ%mentemant of
the excaﬂraﬂ'ﬂi‘: work at the.
project land and this date shall
be duly communicated to the
allottee. Fmtl;wr the company
shall be enﬁﬂaﬁw,a‘pwmﬁ of 6
months after expiry of the said
commitment period to allow for
any conti
r:uusn*uctiﬂ'h Including  for
obtaining | _the ﬂcrl.:paﬂ:m
certificate of the project,

[Page 49 of complaint]

‘eommencement of

of W‘fﬁﬁ{'ﬂ*h;wamn work i.e.,
10.05:2014 + 6 months)

[Note: Grace period

ies or ﬁﬁjaﬂéﬂini--, :

10.11.2017

(36 months from date of

allowed)

14.

Delay in  handing over
possession till the offer of
possession (05.11.2019) plus 2
months i.e, 05.01.2020

2 years 1 month 26 days

|' 15.

Status of the project

ongoing
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16. | Occupation certificate 29.10.2019
(pg. 258 of reply)
17. | Offer of possession 05.11.2019 |
|

B. Facts of the complaint

3. The complainant pleaded the complaint on the following facts:

a. That the complainant Mr. Deepak Singh Sawhney is a respectable
and law-abiding citizen of tﬁiﬂs nation, residing at 1-602, lagoon
apartments, ambience ,I,ﬁacnd, behind ambience mall, NHBE,
Gurugram, Haryana 122002, Im:lla

b. In 2012, the .pEsjmnd'Ent company issued an advertisement
announcing a f'@sldenl:lal graup huush:lg Eﬂ]ﬂn}l’ called “peaceful
homes” in a Iﬁr@f parcel admeasuring a tufal area of approximately
on the 27, ?15# 'E:rbsafland under the license no. 16 of 2009, issued
by DTCP, Harﬁqna, ﬁi‘mndigarh 5I[¥Eﬂ at Sector 84, Gurugram,
Haryana and therelgymmed-npp]fcaﬂunﬁ from prospective buyers
for the purchase of unit in the said project,

¢. That the complainant was subjected qﬁ unethical trade practice as
well as subject of harassment T the name and guise of a hiased,
arbitrary and qﬁeésiﬂﬂd buyer's agreement. The respondent not
only failed to adhere to the terms and conditions of builder buyers’
agreement dated 01.05.2014 but also illegally extracted money from
the complainant by making false promises and statements. The
respondent company did not leave any stone unturned to illegally
extract money from the petitioner.
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d.

That on 27.06.2012 the complainant paid Rs. 11,00,000.00 vide
cheque no. 025166 drawn on HDFC Bank for booking a unit in the
project PEACEFUL HOMES located in sector 70 A, Gurugram and
opted for a construction linked payment plan.

That on 12.07.2013, the respondent company issued an allotment
letter no. GTPHO110 to the complainant confirming the receipt of
Rs. 45,42,867.00 till date and allotting a 4BHK bearing unit no, A274
in tower A on 27t floor adm:naurh:;g 2925 sq. ft,

That the respondent -:nn',rp_gnk ﬂnt one detailed builder buyers'
agreement to the nnmp]’ahanl: Hnd requested for signing the
agreement which was sigried 9101052014 and returned to the
builder, wherﬂu_-'ﬂ]e sale price of the wunit (total consideration)
payable by the allottee that is the complainant to the company
includes the h‘aﬂ;r: sale price (Basic sale price / BSP) of
Rs.1,76,28,975, mstmwa:‘ﬂs Eﬂ!‘rﬂillf development charges (EDC)
of Rs. 10,55,925.00 Infrastructure. d&velﬂpment charges (IDC) of Rs.
99,450.00 and PLC of Rs, 13, 16,250.00] -,

That the cnmmaﬁlant having ﬂi"ﬂﬂlﬁfﬁaﬂf his own residential fat,
signed the agreement on 01.05. 2014 In the hope that he shall be
delivered the ﬂat within 36 months plussix months grace period i.e.,
by 10.11.2017as per clause 11 of the agreement page no.15. The
complainant was also handed over one detailed payment plan which
was construction linked plan. It is unfortunate that the dream of
possessing one flat of the complainant was shattered due to the
capriciousness, dishonest and diabolical attitude of the respondent,
As per the demands raised by the respondent, based on the payment
plan, the complainant paid a sum of Rs. 1,82,41,533.00 towards the
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said plot against total demand of Rs. 22225817.08 from the
respondent from 2012 till 2019.

L The complainant visited the site and was shocked to see the status
of the project as no construction was going on at the site and the
status of construction was not at all in consonance with the
construction plan based on which the payments were collected,

j- That it is quite clear that the respondent is involved in
unethical/unfair practices sg A to extract money from the
complainant despite the ﬁm:ih;& the project has not completed even
its first phase and the mﬁpuu&ent company capriciously involved in
demanding mon a?’ ﬂhgﬂl:ly‘fmm the petitioner,

k. The cumplalnaéngf‘ger many requests i’ﬂ;ttﬂl‘nalis. received the offer
of p-::rssesmunioii I}‘E 11.2019. Thatthe m@mdent being very well
aware of the gmdelfnes laid in the Real Estate (Regulation and
Development) Aft, 2016 and the Harﬁnz Real Estate (Regulation &
Development) Rules, 2017, and l:he interest the complainant is
entitled for as well as being aware ﬂf more than 200 judgments
issued by The Ha ana Real Estate ngiulatnry Authority, Gurugram

i&mr[hfﬂiﬂﬂ the interest that he is eligible for in
the mﬂmatiun nt possession letter d’ﬂ&ﬂ 05.11.2019 and have
rather decided the delayed compensation based on the BBA which

has not given

has been ruled by all the courts in the country as being too low and
the term in the agreement being one sided,

Il Hence from the language of the letter it is very clear that no offer of
possession has been made in the intimation of possession letter
dated 05.11.2019, which is in the nature of a notice informing the

complainant that all the steps so mentioned in the letter have to be
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completed within a period of 60 days of this letter and further
stating that adhering to the timeless is Very important

- That it is pertinent to note that while under clause 13 (b) of the

buyer's agreement, upon delay of payment by the allottee, the
respondent can charge 18% simple interest per annum. It is
submitted that this clause is totally unjust, arbitrary and amounts to
unfair trade practice as held by the Hon'ble NCDRC in the case titled
as Shri Satish Kumar Pﬂndﬁy & Anr. v/s M.s Unitech Ltd.
(14.07.2015) as also in l:he judgment of Hon'ble Supreme Court in
Neelkamal Realtors Subur#nn pvt Hd Vs. VOl and ors. (W.P 2737
of 2017).

C. Relief sought by the complainant:

4. The cumplatnant}m suught following r?llef&.

.

Direct the re%ﬁ:ndenl o pay I:ha balance amount due to the
complainant on’ qucgqnt_ of the Irﬂe:rés;; as/per the guidelines laid in
the RERA, 2016, befare Signing fhe sale deed together with the
unambiguous.intimation / offer.of possession,

+ The respondent shall not charge anything irrelevant which has not

been agreed to between the parties.

The respondent shall not ask for the advance common area
maintenance charges for a period of 12 months,

The respondent shall not ask for interest free maintenance security
as the maintenance security should be interest bearing,

The respondent shall not force the complainant to sign any
indemnity cum undertaking, indemnifying the builder from
anything legal as a precondition for si gning the conveyance deed.
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f. Direct the respondent to handover the possession of the unit of the
complainant, once it is ready, in all respects and not to force an
incomplete unit without proper road, electrification of the roads,
functioning of the club etc, and other things which were assured in
the brochure, as the complainant had booked a unit in a complex
based on the brochure and not 3 stand-alone flat,

B. Any other relief which this Hon'ble authority deems fit and proper
may also be granted in favuunnf the complainant,

5 On the date of hearinq_t I:he authnnty explained to the
respundeanfpmmnter;ﬁ about. tha f:un',hqvennnn as alleged to have
been committed in :;.E'laﬂunm SEEDMI%{H'] of the Act to plead guilty
ar not to plead guﬂ’(l;h

D. Reply by the respondent

6. The respondent has tontested the complaint on the following grounds:

a. That the cumpla’tﬁli,]s neither ma:ntaﬁ:ghle nor tenable and is liahle
to be out-rightly dismissed. Tha ﬂarbuy%r s agreement was executed
between the complainantand the resp-und At prior to the enactment
of the Real Estat e&(negmamn and, Developrient) Act, 2016 and the
provisions lafd ™~ down [in! the "Said, Act| cannot be & pplied
retruspectweljr

b. That the complaint is not maintainable as the matter is referable to
arbitration as per The Arbitration and Conciliation Act, 1996 in view
of the fact that fat buyer's dgreement, contains an arbitration clause
which refers to the dispute resolution mechanism to be adopted by
the parties in the eventofany dispute i.e. clause 57 ofthe flat buyer's
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agreement, and the same is reproduced for the ready reference of
this Hon'ble Authority:

"All or any disputes arising out or touching upon in relation to the
terms of this Agreement or its termination including the interpretation
and validity of the terms thereof and the respective rights and
obligations of the parties shall be settied amicably by mutual discussions
fatling which the same shall be settled through reference to a sole
Arbitrator to be appointed by the Company, whose decision shall be final
and binding upon the parties. The allottee hereby canfirms that it shall
have no objection to the appointment of such sole Arbitrator and the
Allattee hereby accepts and agrees that this alone shall not constitute o
ground for challenge to the independance or impartiality of the said sole
Arbitrator te conduct the arbitration: The arbitration proceedings shall
be governed by the Arbitration and Conciliation Act, 1996 or any
statutory amendments/ modifications thereto and shall be held at the
Company's offices apatalocation designated by the said sole Arbitrator
in Gurgaon. The langtiage of the arbitratian proceedings and the Award
shall be in Englishy The award of the Sale arbitratar shall be final and
hinding on the Parties. The Eompany and the aliottee will share the fees
of the Arbitratar.in equal praportion”,. ,

¢. That the co inant, after checking the veracity of the project

namely, "The Rﬁﬂgﬂ{.m Ho mes‘;ﬁeetnn%? [Hf, Gurugram had applied for
allotment of am.:ipqirtment vide the bdukil]g application form, The
complainant agr‘eﬂﬂ-__tu be bound fﬁy:-ﬂli?ﬁt&nns and conditions of the
documents executed by him.

d. That the respandént vide its allotment offer letter dated 12.07.2013
allotted to th%l..ﬂ:'f__fl')_'tp_ie:ﬁnatit unit no. AZ74 having tentative super
area of 2925 5¢. . for & total Sale Eonsideration of Rs.2,14.34,191
(exclusive of the registration charges, stamp duty, service tax and
other charges). It is submitted that the complainant executed the flat
buyer's agreement on 16.05.2014. It is pertinent to mention herein
that when the complainant had booked the unit with the respondent,
the Real Estate (Regulation and Development) Act, 2016 was not in
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E.

force and the provisions of the same cannot be enforced
retrospectively.

That the respondent raised payment demands from the co mplainant
in accordance with the mutually agreed terms and conditions of the
flat buyer agreement as well as of the payment plan and the
complainant has till date made the part-payment out of the total sale
consideration. However, it |s pertinent to mention herein that the
complainant committed sgvamldefaults in making timely payments
of the demanded amounts dﬂﬁi‘;«hmng aware and admitting vide
Clause 33 of Schedule 1 nffhe Bﬂdﬁqﬂpp]acaﬂ on Form and Clause
8 of the Flat Buyer's Ag'menw;nt that timely payment of the
installment amountis the essence of the--nlluhnenL It is submitted
that the respendent had raised the payment demand dated
21.04.2014 ﬁ;rE the amount of FL% 18,37 987/-, However, the
demanded ama,llmt Was paid hy the f:q:qrpl:amﬂnt only after reminder
dated 12.05.2014was issued by the rﬂﬁpund ent.

That the respondent hag ﬂ'trﬂughuut*ﬂcted strictly as per the terms
of the huiIdmf’h?e:"s agreement, tftIlEs And regulations and the
provisions laid down by law, Hﬂ'h'é'-"ﬂT thére have been several
unforeseeabld events which were beyond the reasonable control of
the respondent which have materially and adversely affected the
timely completion of the project. It is submitted that more than 60%
of the allottees to the instant project have defaulted in their
payments, leading to unrealized amount of more than Rs. 150 crores
45 on date in the project. Due to defaults on part of the allottees,
including the complainant, the respondent was constrained to

approach financial institutions to raise funds to complete the
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construction of the project. Further, the said financial institutions
have their own internal compliances before such funds are
disbursed to entities like the res pondent which led to further delay
in procurement of funds Moreover, during the course of
construction, various disputes in relation to quality and delay in
work on the project arose with the civil contractors of the
respondent viz. Shri Bala ji Buildmate Private Limited. The disputes
got further aggravated and the resolution of the disputes took a
considerable amount of time {nruund 6 months). During the said
period, Shri Balaji Eulldmata Fra'."atei,lmited did not allow any other
contractor to carpy.on with mfﬂ&mﬁuﬂlnn as was contemplated in
the builder bl.l?&[ﬂi agreentent, and mehr‘weat was put to a complete
standstill. quhﬂ?.:, after the d,ispuhe wa iﬂiﬁd amicably, a new
contractor viz &ﬁ_ Builders Private lel_EeEl

The new cunt’@&&tﬁf thereafter ,l:_uu]'t_ﬁfl.rther time to mobilize its

s awarded the worlk

resources and deploy its personneland earry forward the work from
the previous contractor.,

Furthermore, ,;_l'lﬂ;:le was a major a‘chpnt at the project site which
resulted in l:he uﬁﬂmeiy death hfn\;n laborers and three laborers
were hus;:-atal{za;l, Due to this up,fgrg:;éen accident, the work at the
project site had to .he stup.p.ed for about a month, since the labour
union had started raising various demands ete. after the unfortunate
incident. The respondent was accordin gly constrained to make
payments to the said labourers as compensation towards the
aforesaid incidents and arrive at an amicable settlement, all of which
further took considerable time and resulted in delay in completion
of the project. It is pertinent to mention herein that the
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demonetization of turrency notes of INR 500 and INR 1000
announced vide executive order dated November 8, 2016 further
affected the pace of the development of the project. Due to the said
policy change by the central government, the pace of construction of
the project was severely affected for a period of approximately six
months from November 2016 to April 2017 as the withdrawal of
money was restricted by Reserve Bank of India as the availability of
new currency was limited: ﬂmtwmllabtﬂ with the banks. It is well
known that the real estate’ saﬁm‘ deploys maximum number of
construction workers who are paﬂ in cash which wasn't readily
available with the respondent. The eéffect of such demonetization
was that the labourers were {on some occasions) not pald within the
stipulated l:mmwﬁ{ch consequently which consequently resulted in
a huge Iahnui' ﬂrfsis in Delhi and IilDE |egitrn Further there are
studies aof Rmrve Bank of Im#a and independent studies
undertaken by sfhulars of different %ﬁm.tteﬂunwemtiu and also
newspaper reports of muteﬁs-afth;-!‘élevant period of 2016-17 on
the impact @f @emonetization on ‘real estate industry and
construction labour. The Reserve Eﬂnh of India has published
reports on impact of demonetization, In the report- macroeconomic
impact of demonetization, it has been observed and mentioned by
Reserve Bank of India at page no. 10 and 42 of the said report that
the construction industry was in negative during Q3 and Q4 of 2016-
17 and started showing improvement only in April 2017,

h. That beside the aforesaid reasons, on account of various orders
passed by the Hon'ble National Green Tribunal, the construction

activities had to come to a complete standstill during a considerable
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time period which further affected the timely completion of the said
project. It is pertinent to mention herein that various approach
roads to the said project which are to be constructed by the relevant
civic authorities have not been completely developed which are
seriously affecting the timely completion of the project. The
respondent cannot be held liable o account of non-performance by
the concerned governmental authorities,

i. Due to heavy rainfall in Gun}m&m]n the year 2016 and unfavorable
weather conditions, all thE ﬂﬂﬂ‘itrul:tl on. activities were badly
affected as the whole tnw:x ﬁ'as Wutprlng:gecf and gridlocked as a
result of which tﬁ&amplﬂrﬁﬁnt&ﬁgu,ﬂtha project in question was
delayed for manfwmks Even #aﬁﬂuﬁnﬁmn ons were ordered to
be shut duum;ﬁtlﬁsed for many days during that year due to
ad versufsevelj&wgath er conditiops.

j That the afﬂﬁsaid circumstances fall within the ambit of the
definition of the force majeurg’ :&ndiuaus as stated in clause 46 of
the flat buyer's agréement, The ¢ mi:ialnant has admitted and
acknnwledget}mﬁe the sajd clause m&[z the respondent shall not be
responsible nF liable for net perfhrnﬁng any obligation if such
performance is pr-ﬁrentad delayed of hinderad by any act not within
the reasonable control of the respondent. Vide clause 11{b) of the
builder buyer's agreement, it was agreed upon that if the possession
of the unit is delayed due to force majeure conditions then the
respondent would be entitled to extension of time for delivery of the
possession of the unit.

k. It is submitted that the respondent applied for the grant of
occupation certificate vide application dated 18.03.2019 and the
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said fact was intimated to the com plainant as well through letter
dated 30.07.2019. The occupation certificate was granted by the
concerned authorities on 29.10.2019. Copies of the application for
occupation certificate dated 18.03.2019, letter dated 30.0 7.2019,

l. That it is submitted that the complainant is a real estate investor
who had booked the unit in question with a view to earn quick profit
ina short period, However, it appears that his calculations have Eone
wrong on account of severe slump in the real estate market and the
complainant now wants to un ne:fessarily harass, pressurize and
blackmail the respondent by filing such baseless, false and frivolous
complaint. Such malafide tmﬂ:it:q ﬂf‘f Jii& complainant cannot he
allowed to su::pe&ﬂ 3

Copies of all the dumments have been EFiEd and placed on record. The

authenticity is m:rtiiu:ttﬂ‘ppure Hence, the c%h‘m ﬁla‘t‘nﬂ: can be decided on the

basis of theses undisputed documents. !

Jurisdiction of the autherity A

The authority observed that it has L'EI':I'iE:I'.‘II'iEIl as well as subject matter
jurisdiction to adj&ad{mte the present comiplaint for the reasons given
below,

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram
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District, therefore this authority has complete territorial jurisdiction to
deal with the present complaint.

E.L Subject matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
provisions of section 11(4)(a) of the Act leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage. |

' - - |l L
=l v
N, AT

Findings on the objections raised by the respondent

F.I. Objection regardi,ng-.mmpiqiqiautﬁh_hreach of agreement for
non-invocation of arb]u'aﬁnlif_ _ N

The respondent had raised an objection for not invoking arbitration
proceedings as per the provisions of flat buyer's agreement which
contains provisions regarding injtiation of arbitration proceedings in
case of breach of a éhéfnﬁnt. The t]a@ﬁaﬂj‘ﬁaﬁ"he&n incorporated w.r.t
arbitration in the buyer'sagreement: '

“All or any difputes arising olit or tou updin or in reldtion to the
terms of this Agreement or itstermination includlng the interpretation
and validity “of ‘the terms thereof and the respective rights and
obligations ofthe parties shall be settied unticably by mutual discussions
failing which the' same shall be_settled through reference to a sole
Arbitrater ta be appointed by the Company, whose decision shall be final
and binding upon the porties. The allottee hereby confirms that it shall
have no objection to the appointment of such sole Arbitrator and the
Allottee hereby accepts and agrees that this alone shail not constitute o
ground for challenge to the independence or impartiality of the safd sole
Arbitrator to conduct the arbitration. The arbitration proceedings shail
be governed by the Arbitration and Conciliation Act, 1996 or an 1y
statutory amendments, modifications thereto and shall be held at the
Company’s offices or at a location designated by the said sole Arbitrator
in Gurgaon. The language of the arbitration proceedings and the Award
shall be in English. The oward of the Sole arbitrator shall be final and
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binding on the Parties. The company and the allottee will share the fees
of the Arbitrator in equal proportion”

12. The authority is of the opinion that the jurisdiction of the authority

13

cannot be fettered by the existence of anarbitration clause in the buyer's
dgreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the
purview of this authority, or the Real Estate Appellate Tribunal. Thus,
the intention to render such disputes as non-arbitrable seems to he
clear. Also, section 88 of the Act says that the provisions of this Act shall
be in addition to and not in derogation of the provisions of any other law
for the time being in foree, Fu rftrer.‘_th;_ a_q;'t]'mrity puts reliance on catena
of judgments of tl'u:.',‘ Hon'ble El_.l:-p_rglrﬁg Enﬂ;;_particu]arly in National
Seeds Corporation Limited v, M, Madhusudhan Reddy & Anr, (2012)
2 5CC 506, wherei r;jt‘-has been held 'ﬂmi,i t.hﬁ remedies provided under
the Consumer Protection Act are in addi on‘teand not in derogation of
the other laws in force: Cons equeml}r,'thjﬂiqﬂiurity would not be bound
to refer parties to arbitration even I]‘U]E;grﬂemem between the parties
had an arbitration clause. Therefore. by a_plpfying the same analogy, the
presence of arbitration clause could not be construed to take away the
jurisdiction of the authority,

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainants and
builders could not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced below:
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"49. Support to the above view is also lent by Section 79 of the recently
enacted Real Estate (Reguiation and Development) Act, 2016 (for short
"the Real Estate Act"). Section 79 of the said Act reads gs Jollows: -
"79. Bar of jurisdiction - No civil court shall have furisdiction lo
entertain any suit or proceeding In respect of any matter which the
Authority or the adjudicating officer or the Appeliate Tribumnal |5
empawered by or under this Act to determine and no in junction shall
be granted by any court or other autharity in respect of any action
taken or to be taken in pursuance of any power conferred by or
under this Act,"
It can thus, be seen that the said provision expressly ousts the furisdiction
af the Civil Court in respect of any matter which the Real Estote
Regulatory Authority, established under Sub-section (1) ef Section 20 or
the Adjudicating Officer, appointed under Sub-section (1) of Section 71
or the Real Estate Appellant Tribunal established under Section 43 af the
Real Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A Awyaswamy (supra). the
matters/disputes, which the Authorities under the Real Extate Act are
empowered to decide. are non-arbitrable, notwithstanding an
Arbitration Agreement between the parties to such matters, which, to a
large extent, are similar to the disputes falling for resolution under the
Consumer Act. . '
= |
56. Consequently, we unhesitatingly reject the arguments on behalf of
the Builder and hoid that an Arbitration Clause in the afore-stated kind
of Agreements belween the Complainants and the Bullder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstunding the
amendments made to Sectlon & of the Arbitration Act.”

14. While considering the issue of maintainability of a complaint before 2
consumer forum/€ommission inthefactolan existing arbitration clause
in the builder hu}rﬁ- agreement, the hon eﬁswpr#me Court in case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no, 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as
provided in Article 141 of the Constitution of India, the law declared by
the Supreme Court shall be binding on all courts within the territory of
India and accordingly, the authority is bound by the aforesaid view. The
relevant paras are of the judgement passed by the Supreme Court is
reproduced below:

Page 17 of 31



= GURUGRAM Complaint No. 4022 of 2020

15.

16.

HARERA

— =3

"25. This Court in the series of fudgments as noticed obove considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act,
1996 and laid down that complaint under Consumer Protection Act being
a speclal remedy, despite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the application, There is
reason for not interjecting proceedings under Consumer Protection Act
on the strengeh an arbitration agreement by Act, ] 996 The remedy under
Consumer Protection Act is o remedy provided to o consumer when there
Is a defectin any goods or services. The complaint means an 1y allegation
in writing made hy a complainant has also besn explained in Section 2fe)
af the Act. The remedy under the Consumer Protection Act is confined ro
complaint by consumer as defined uy, der the Act for defect or deficlencies
caused by a service provider, . ,3 and a quick remedy has been
provided to the consumer whig I3 the object and purpose of the Act as

noticed above.” i -
Therefore, in view of the EM?E'_I}Q_%HIE and considering the

I -.5-'!.,‘_

&Wat complainant is wel|

provision of the Act; the au'l':hnritir 15-’:_;@"
within her right t;.:: seek a speciéj remedy iy-i:'-ﬂéjaie in a beneficial Act
such as the Consumer Protection Act aiz;_l RERA Act, 2016 instead of
going in for an arbitration. Hence, we have no-hesitation in holding that
this authority has the requisite jm‘fsﬂi;ﬂ@n to/entertain the complaint

and that the dispute dees not mqm%he referred to arbitration

necessarily, 4 5
F.Il. Objection rﬂsﬂ by the f:espnnqgiﬂ: regarding force majeure
condition " A B

The respo ndent,.fpl romoter raised the contention that the construction of
the project was delayed due Lo several unforeseeable events which were
beyond the reasonable control of the respondent which have materially
and adversely affected the timely completion of the project and are
covered under force majeure cg nditions such as non- payment of
instalment by different allottee of the project, slow pace of construction

due to a dispute with the contractor, major accident at the project site
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which resulted in the untimely death of two laborers and three |laborers
were hospitalized, demonetisation, lockdown due to covid-19 various
orders passed by NGT and heavy rainfall in Gurugram in 2016,

17. The reasons given by the respondent are supported by the documentary
proof of the same. Moreover, the due date of possession was in the year
2017 and any situation or circumstances which could have a reason for
not carrying out the construction activities in the project prior to this
date due are allowing to be taken into mnslderahnn While considering
whether the said situations or mnmmstances were in fact bevond the
control of the respondent and hence the respondent is entitled to force
majeure clause 46, the authority takes into consideration all the pleas
taken by the respondent to plead the force majeure condition happened
before 10.11.2017. However as far-as the delay in payment of
instalments by many allottees or regarding t-hE' dispute with contractor
is concerned the respondent has net glvm ﬂ]iy' specific details with
regard to. With regard to NGT order, den‘iunetjza’dnn of Rs. 500/-and Rs.
1000/- currency notes and heavy ra_fniall in Gurugram are concerned
these events are statad to have taken place inthe year 2015 and 2016
Le., the prior to due delivery of possession of the apartment to the
complainants. Actordingly, authority halds that the respondent s

entitled to invoke clause 46 for delay with force majeure condition.
G. Findings on the relief sought by the complainant

G.L Direct the respondent to pay the balance amount due to the
complainant on account of the interest, as per the guidelines
laid in the RERA, 2016, before signing the sale deed together
with the unambiguous intimation / offer of possession.
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18. In the present complaint, the complainant intends to continue with the
project and is seeking delayed possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:
“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or (s unable to give possession af
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
profect, he shall be paid, by the promoter, interest for every month of
delay, till the handing over-of the \possession, at such rate as may be

; N n ! <1
19. Clause 11(a) of the flat huyer;ggﬂﬁ?f@ﬂ‘lt (in short, agreement) provides
for handing over of possession aﬁﬂlfs%‘épm duced below: -

. . 147 S

"11. a) SCHEDULE FOR POSSESSION OF THE UNIT: - _

Subject to force mafeure, oy defined heréi dnd further subject to the
allottee not beingin default under any part of this agreement inctuding
but not limited to the timely payment.of the tatal price and also subject
to the allottee having complied with all formalities or documentation as
prescribed by the company, the company endedvours to hand over the
possession of theunit to the allottee within the pariad of 36 months from
the date of commencement of construction of the project which shall
mean the date of commencement of the @Xcavation work at the project
land and this " date shall  be “dulp” communicated to the
oliotteefcommitment . period). - Thé- 3" ee further agrees and
understands that the company shall additionally be entitled to a period
of 6 months (graceperiod) after the pof the said commitment period
to allow for any eontingencies or delays-in ction including for
obtaining the otcupation certificate nfthe projeet from the governmental
authorities. The company based on-its:present plans and estimates and
subject to ail Just exceptions endgevours to-hand over the possession of
the unit as abave unless there shall be delay or failure dur to force
majeure conditions fncluding but not limited to the reasons mentioned in
clause 11{b], 11{c) and clause 46 or due to failure of the aflottee to pay
in time the total price and other charges and dues/payments mentioned
in this agreement or any failure on the part of the aliottee to abide by all
orany of the terms and conditions of this agreement.”

Z0. Atthe outset, itis relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement and application, and the
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complainant not being in default under any provisions of this agreement
and compliance with all provisions, formalities and documentation as
prescribed by the promoters. The drafting of this clause and
incorporation of such conditions are not only vague and uncertain but
s0 heavily loaded in favor of the promoters and against the allottee that
even a single default by the allottee in fulfilling formalities and
documentations etc, as prescribed by the promoters may make the
possession clause irrelevant for the purpese of allottee and the
commitment date for handing over possession loses its meaning, The
incorporation of such clause ih_'l'tl;f?é {lat buyer agreement by the
promoters are just to evade the'ﬂhﬁ&ﬁ.fjwards timely delivery of
subject unit and to deprive the allﬂttéE u?h,lih:_ifihht accruing after delay

in possession. This{s just to commentas to how the builder has misused
his dominant p{i;‘.:‘-iﬂﬂ.n and drafted s .-ﬂh _mﬁjtemus clause in the
agreement and the allattee is left with lm gption but to sign on the
dotted lines, ’

Admissibility of grace period: The promoter has proposed to hand
over the possessigh af the apartment wﬁh‘i:n a period of 36 months plus
6 months from date of commencement oF constriction which means the
date of start of excavation work of the Project Le., 10,05,2014, The
period of 36 months expired on 10.05.2017. Sinlu:e in the present matter
the BBA incorporates qualified reason for grace period/extended
period of & months in the possession clause for obtaining eccupation
certificate. Whereas the promoter has applied for occupation certificate
on 18.03.2019 for the tower of the unit in question and has received the
0.Con 29.10,2019. As discussed above, the promoter has given the valid

reason for delay to complete the project within the time limit prescribed
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by the promoter in the apartment buyer's agreement. Accordingly, this
grace period of 6 months shall be allowed to the promoter at this stage.
Z1. Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has beep ragmdqc,ed as under;

“Rule 15. Preseribed rate nﬁntffﬂit- viso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 1 section 18; and sub-sections
(4) and (7) of section- 19, the "interest atthe rate prescribed” shall be the
State Bank of Indig highest warginal costaf lending rate +2%.,

Pravided that in cage the State Bank of India'marginal cost of lending rate
(MCLR) is not in use, it shall be reploced by suth benchmark lending rates
which the State Bank of India moy fix from time to ‘:ﬁne for lending to the
general public.®

22, The legislature in its wisdom in the sulmrdlnate legislation under the
provision of rule 15°of the rules, has den{:nﬁ;iﬂmﬂ the prescribed rate of
interest. The rate of ‘fnterbst S0 dEt?raned by the legislature, is
reasonable and if the said rule is fu].luwﬁﬁ to award the interest, it will
ensure uniform practice in all the cases| 1

23. Consequently, as per website of l'I_‘LE Eﬁ:am' Bank of India e,
hitps://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 07.04.2021 is 7.30%. Accordingly, the prescribed rate of
interest will be marginal cost ef lending rate +2% i.e., 9.30%.

24. The definition of term 'interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which
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25,

26,

the promoter shall be liable to pay the allottee, in case of default. The
relevant section is re produced below:

“(za) “interest” means the rates of interest payable by the promoter or

the allottee, as the case may be.

Explanation. —For the purpose of this clayse—

(i} the rate of interest chargeable from the allottes by the

Promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case af defauie.

(i) the interest payable by the promoter to the allottee shall he

Jrom the dote the promoter received the amaount or any part thereof till

the date the amount or part thereof and interest thereon is refunded, and

the interest payable by the allgtte to the promoter shall be from the date

the allottee defaults in payment to the Bromoter till the date it (s poid:*
Therefore, interest on the delay payments from the com plainant shall

Evetd

be charged at the prescri bed Jate  ie, 9.30% by the
r&spundent{prumcfte;' whit’li is the ﬂn{ﬂ’:}rﬁds being granted to the
complainant in case of delayed possession tharges,

G.Il. The respondent shall not ask for tlfegl‘ﬁﬂvance common area

maintenance charges for a Pﬁﬂﬂgl of 12 months.

The Act mandates under section Il[d-}I;dL that the developer will be
responsible for providing .and rﬁain‘_l:a':tnj.hgx‘the essential services, on
reasonable charges, till the taking over6fthe maintenance of the project
by the association of the allottees. -Bactii;ﬁ.li'-'l‘i_,{?&}] of the Act also states
that every allottee, who has entered :'i_'ltp' ':1_:1_'11 a\i-_grg_ement for sale, to take
an apartment, p]ui_qr-bu_ildin,g-.as the case mag.-r Ep, under section 13, shall
be responsible to make REcessary payments in the manner and within
the time as specified in the said agreement for sale/the builder buyer's
dgreement and shall pay within stipulated time and appointed place, the
share of the registration charges, municipal taxes, water and electricity

charges, maintenance charges, ground rent and other charges, if any.,
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27

28.

Maintenance charges essentially encompass all the basic infrastructure
and amenities like parks, elevators, emergency exits, fire and safety,
parking facilities, common areas, and centrally controlled services like
electricity and water among others. Initially, the upkeep of these
facilities is the responsibility of the builder who collects the
maintenance fee from the residents, Once a resident’s assoclation takes
shape, this duty falls upon them, and they are allowed to change or
introduce new rules for consistently. improving maintenance, In the
absence of an association or a-'suﬁéﬁﬂ the builder continues to be in
charge of maintenance. Usually, maintenance fees are charged on per
flat or per square foot hasis. Advance maintenance charges on the other
hand accounts for the mainfenanc&tharh&:tﬁat builder incurs while
maintaining the project before the liéihiltlt}f gets-shifted to association of
owners. Builders generally demand E_tlv; lee maintenance charges for 6
months to 2 yearﬂn"qffg #o on the pre '_ﬁ_.!"ﬁ’éfregular follow up with
owners is not feasible and pm’i:tii;a!_jn-c}‘ﬁ.jsﬂaﬁpﬁnguin g projects wherein
OC has been granted but CC is still pending.

The maintenance of the project is #ssential to'enjoy the basic facilities
provided in the project by the promotér. Therefore, while providing
these essential services, the promoter would he required to maintain
sufficient funds with him, In order to meet these expenses, the demand

of the promoter raised on the allottee to pay advance maintenance

charges for a certain period cannot by any stretch of imagination be said
to be unreasonable or unjustified. Thus, the authority is of the view that

the respondent is entitled to collect advance maintenance charges as
per the builder buyer's agreement executed between the parties.

However, the period for which advance maintenance charges (AMC) is
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29,

30.

levied should not be arbitrary and unjustified. Generally, AMC is
charged by the builders/developer for 2 period of 6 months to 2 years,
The authority is of the view that the said period s required by the
developer for making relevant logistics and facilities for the upkeep and
maintenance of the project. Since, the developer has already recejved
the OC/part OC and it is only a matter of time that the completion of the
project shall be achieved: jts ample time for a RWA to be formed faor
taking up the maintenance of the project and accordingly the AMC is
handed over to the RWA. "k,
Keeping in view the facts a'hwe. ﬁ%&guthnrit}r deems fit that the
respondent is right in dﬂﬂﬁn&i-ng_ a,ﬂgmljiﬁh:_l:iﬁintenance charges at the
rate prescribed thereinat thetime of offer of passession in view of the
Judgements (supra), However, the respondent shall not demand the
advance maintenance charges for moreé than one (1) vear from the
allottee even in those cases wherein, ne specific clause has been
prescribed in the agreement.or whgra-tl:ta-:;i}ME has been demanded for
more than a vear, £, >
G.IIIL. The respondent shall not ask fgl*;mpr_est free maintenance
security as the main"tenancé ﬁaéuﬂt? should be interest

bearing r
Almost for every purchase of units in E; real estate project, the
consideration amount for units includes:
* Basic sale price
* The amount paid towards parking space, electricity and other
* Infrastructure Development Charges (1DC),

* External Development Charges (EDC) and
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31.

32,

* Interest Free Maintenance Security (IFMS) (which is security not
consideration)

IFMS is a lump sum amount that the home buyer pays to the builder
which is reserved/accumulated in a separate account until a residents’
association is formed. Following that, the builder is expected to transfer
the total amount to the association for maintenance expenditures. The
system is useful in case of unprecedented breakdowns in facilities or for
planned future developmenits like park extensions or tightening
security. The same is a one-time deposit and is paid once [generally at
the time of possession) tothe builder Tﬁy:t.t;g buyers. The builder collects
this amount to ensure availa I}iiftj; nfﬁﬁ&ﬁm case unit holder fails to pay
maintenance charges or in case of any Trﬁ.ﬁﬂ;enedented expenses and
keeps this amount in its custody Ijlt'iahgsnnj#ﬁﬁp of owners is formed.
IFMS needs to be transferred to assﬁcizbftgf qf‘"q{amﬂrs (or RWA) once
formed. . J_

In the opinion of the autharity, the pﬁﬂii;tﬁ;-e'r-may be allowed to collect
a reasonable amount fromm the i_llldi:feés under the head "IFMS",
However, the authority directs and pases.an erder that the promoter
must always keep the amount collecte L:ﬁder this head in a separate
bank account and shall maintain the account regularly in a very
transparent manner. If any allottee of ﬂ'nle project requires the promoter
to give the details regarding the availability of IFMS amount and the
interest accrued thereon, the promoter must provide details to the
allottee. It is further clarified that out of this IFMS/IBMS, no amount can
be spent by the promoter for the expenditure he is liable to incur to

discharge his liability under section 14 of the Act.
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G.IV. The respondent shall not force the complainant to sign any
indemnity cum undertaking, indemnifying the builder from
anything legal as a precondition for signing the conveyance
deed,

33. At times, the allottee is asked to give the affidavit or indemnity-cum-
undertaking in question before taking possession, The allottee has
waited for long for his cherished dream home and now when it is ready
for taking possession, he has eathar to sign the indemnity-cum-
undertaking and take puss&ssmn :ir to keep struggling with the
promoter if indemnity-cum-lindertaking is not signed by him. Such an
undertaking/ indemnity bond g'iven'by.é'pef'sqn thereby giving up their
valuable rights must be shown to have been executed in a free
atmosphere and should not give rise to any. suspicion. If a slightest of
doubt arises in themind of the adjudicator that such an a greement was
not executed in an atmosphere free of ﬂaqht&-ﬁnd suspicions, the same
would be deemed to beagainst public ppll“ﬁga nd would alse amount to
unfair trade practices. Nﬂ'\;‘EI..i_ﬂn ce E_Eﬂ"hl["]-ﬂa ced on any such indemnity-
cum-undertaking and the same is liabl
its totality, Therefore, this authority 'd

yibe discarded and ignored in

es'not place reliance on such
indemnity cum undertaking. To l:'uu‘l‘.lfj,.-r'P this view, the authority place
reliance on the NCDRC order dated II]3.'[}I1‘2{1?.[] in case titled as Capital
Greens Flat Buyer Association and Ors. Vs, DLF Universal Ltd.,
Consumer case no. 351 of 2015, wherein it was held that the execution
of indemnity-cum-undertaking would defeat the provisions of sections
23 and 28 of the Indian Contract Act, 1872 and therefore, would be
against public policy, besides being an unfair trade practice. The

relevant portion of the said judgment is reproduced herein below:
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"Indemnity-cum-undertaking

30. The developer, while offering possession of the allotted flats insisted
upon execution af the indemnity-cum-undertaking before it would fgive
possession of the allotted flats to the concerned allottee.

Clause 13 of the said indem nity-cum-undertaking required the allottee to
confirm and acknowledge that by nccepting the offer of possession, he
would have no further demands/claims against the company of any
nature, whatsoever, It is an admitted position that the execution of the
undertaking in the format prescribed by the developer was a pre-
requisite condition, for the delivery of the possession. The opposite party,
in my apinion, could not have insisted upon clause 13 of the Indemnity-
cum-undertaking. The obvious purpose behind such an undertaking was
te deter the allottee from making any elaim against the develpper,
Including the clain on acdount gf the'dglay in delivery of possession and
the claim on account of any latent defect which the allottee may find In
the apartment. The execution of sch an undertaking would defeat the
provisions of Section 23 dnd 28 of the'indian Contract Act. 1872 and

therefore would beageinse piblic policy, ﬁ'"_i?ﬂdes being an unfair trade

practice. Any delay solely Bn qbcﬂuhflz ' rot executing such
an undertaking would be dttributable ﬁkﬁ Ve
the allottee ta compensation for the perio ﬁr.- possession is delayed

solely on account of his having not'éXecuted :sjri: said undertaking-cum-
indemnaity.” | o |

34. The said judgment of NCDRC was also uphﬂl:l.hﬂ' the Hon'ble Supreme
Court vide its judgement dated 14-12.2ﬁ2ﬂ'-phﬁed in civil appeal nos.
3864-3889 of 2020 against the order nl':ﬂﬁt}ﬂﬂ. :

35. Therefore, in light of thevaforesaid dicussion and judgements, the
authority is of the view that Ex&mﬂgiﬁhdﬂmniwmumvundemhng

e from exercising his right to
claim delay possession charges As pgr?th:'ﬂa'ﬁ_dﬁ{s’tims of the Act.

oper and would entitle

does not preclude the complainant-all

36. On consideration of the documents available on record and submissions
made regarding contravention of provisions of the Act, the authority is
satisfied that the respondent is in contravention of the section 11(4](a)
of the Act by not handing over possession by the due date as per the
agreement, By virtue of clause 11(a) of the agreement executed
between the parties on 01,05.2014, the possession of the subject
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dpartment was to be delivered within 36 months from the date of
commencement of construction. The period of 36 months expired on
10.05.2017. As far as grace period is concerned, the same is allowed for
the reasons quoted above. Th erefore, the due date of handin g over
possession is 10.11.2017. The respondent has offered the possession of
the subject apartment on 05.11.2019. Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and responsibilities as per
the agreement to hand over the possession within the stipulated period.
Accordingly, the nun-cnmpiiaﬁ-ﬁe of the mandate contained in section
11{4){a) read with proviseto section 18(1) of the Act on the part of the
respondent is established. As such thtlg -i.ljj__:flﬂ;ee shall be paid, by the
pramoter, interest for every IIil'unI:h nfﬂelilljr.;h@m due date of possession
ke, 10.11.2017 till the offer of the pmsesifﬁh" plus two months ie,

05.01.2020, at prescribed.rate i.e, 9.30 § 'g?a as l]:uer proviso to section
18(1) of the Act read with rule 15 of the

H. Directions of the authﬂril]} 4 P

37. Hence, the authority here]ﬁ;,r passes this order and issue the following
directions under section 37 of the iﬂ to. ensure compliance of

obligations casted upon the promoters ﬂ’? perthe functions entrusted to
the authority under seetion 34(f):

l. The respondent is directed to pay interest at the prescribed rate of
9.30% p.a. for every month of delay from the due date of possession
ie, 10.11.2017 till the offer of possession plus two months ie,
05.01.2020,

il. Thearrears of such interest accrued from 10.11.2017 till the offer of
possession plus two months i.e., 05.01.2020 shall be paid by the
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ki,

v,

vl

Vil.

promaters to the allottee within a period of 90 days from date of this
order,

The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

The rate of interest cha rgeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e, 9.30% by
the respondent/promoter which is the same rate of interest which
the promoters shall be liable to ;:-a}nthe allottee, in case of default i.e.,
the delayed possession char'gea- ﬂyyer section 2(za) of the Act.

The respondents shall-mot -‘:h‘arg% an,;:thmg from the complainant
which is not the part of. thﬁnagreambﬁt Huwever holding charges
shall not be charged by the'promoters ; at smg,rpnint of time even after
being part of agreement as per law settled by Hon'ble Supreme Court
in civil appeal no, 3864-3889 J2020,

The respondent is rightin demandini ad'.mnce maintenance charges
at the rates’ preseribed n the builder Ii'ujrer s agreement at the time
of offer of possession. However, th&'ﬁspundent shall not demand
the advance mmntenanteih-arges for more than one year from the
allottee even in those eases where%ﬁ%ﬁu- specific clause has been
prescribed in the agreement or wheni the AMC has been demanded
for more than a year,

It is held that the promoter may be allowed to collect a reasonable
amount from the allottee under the head "IFMS". However, the
authority directs that the promoter must always keep the amount
collected under this head in 3 separate bank account and shall
maintain that account regularly in a very transparent manner. If any

allottee of the project requires the promoter to give the details
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regarding the availability of IFMS amount and the interest accrued
thereon, the promoter must provide details to the allottee. It is
further clarified that out of this IFMS /IBMS, no amount can be spent
by the promoter for the expenditure it is liable to incur to discharge
its liability and obligations as per the provisions of section 14 of the
Act.

viil. The respondent shall not execute indemnity-cum-undertaking
which preclude the complainant-allottes from exercising his right to

claim delay possession charges as p;:r the provisions of the Act,

¥

38. Complaint stands diﬁpﬂ:ilrﬂlﬂﬁ- :
39. File be consigned to registry’ | Ly 1._'_ el

v =
(Sanfir Kumar) | :;[éija}' Kumar Goyal)

Member Member

(Dr. KK Khandelws
Chairman-

|
Haryana Real Estate Regulatory ﬁc*tﬁu rity, Gurugram
Dated: 07.04.2021
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