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1. The present ::un‘hnia-lﬂt:jeﬁteﬂ iELI}E E&Hl hlah been filed by the
complainant/allottee in Form CRA under section 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 [in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,
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responsibilities and functions to the allottee as per the agreement
for sale executed inter-se them.

A. Unit and Project related details:
2. The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following
tabular form:

S. | Heads
No. i
1. Name and location .of “the | Indiabulls Enigma”
project /| Sector 140y Gurugram
2. | Nature of the ppoj ¢l L=t esidential complex
3. | Projectarea [ = i :
4. | DTCP License 3ef 2007 dated 05.09.2007
wvalld till 04,09:2024
o
ll]l f TI dated 29.01.2011 valid

HAHHH!ﬁdEHMEMEWIM

Name of the licensee | —,, | Tipﬂ':lﬂf

5. | HRERA registered/not - < Ri’gl.ﬁuﬁ'ﬂ vide no

registered i. 3510f2017 dater.l
20.11.2017 valid till
31.08.2018

ii. 3540f2017 dated
17.11.2017 valid till
30.09.2018
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lii. 353 0f2017 dated
20.11.2017 valid tll
31.03.2018
iv. 3460f2017 dated
08.11.2017 valid tll
31.08.2018
6. | Date of execution of flat 24.10.2011
buyer’s agreement (As per page 53 of the complaint]
7. | Unit no. F-001, Ground Floor, Tower /Block
8. | Super Area
9. | Payment plan
10.| Total conside
11. Total amoun
complainant
12, Due date of delivery o
possession

[As per clause 21 0

endeavour to ﬁ)
construction o buildi

JUnit within a period of three
years, with a six months grace
period thereon from the date
of execution of the Flat Buyers
Agreement subject to timely
payment by the Buyer(s] of
Total Sale Price payable
according to the Payment Plan
applicable to him or as

agreement: The [ Iﬂqershnﬂ

ﬁrﬁ-fﬁ months is

& 'a

A
SIRAIV

Page 3 of 40
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Developer on completion of the
construction fdevelopment shall
issue final call notice to the
Buyer, who shall within 60 days
thereof, remit all dues and take

possession of the Unit)
13. Offer of possession 17.04.2018
(As per page 33-34 of the reply)
14. Offer of possession 06.01.2021
[subsequent issued iette;rii:Ff .| (As per page 99 of the complaint]
per request of complain

after endorsement of subjeet
unit.) (As per page 2
reply) ,
15, Occupation Ce il "-. - -
16.| Delay in deliveryeof
possession till
offer of possessit
(17.04.2018) % 2m
17.06.2018,

That sometime in Huvem |0, th cumplainant and his wife

were desirous of Mﬁg ﬁ %ﬂ% P% Kitchen property
along with par r% /;y mﬂm'ugram and were
W10

heavily influen ¢ brochure Is.asuecl ami circulated by the
respondent in the market. The complainant and his wife
approached the respondent to explore the units in the housing
project namely "Indiabulls Enigma” (hereinafter referred to as the
"Project”) at Sector 110, Gurgaon in Pawala Khusrupur Village,

Gurgaon Tehsil, Gurgaon.
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That the respondent painted an extremely rosy picture of the
subject housing project, stating that the project shall be a state of
art premier project and would be one of its kinds with multi-
storeyed buildings, individual flats and facilities/ amenities. [t was

represented by the respondent that all necessary sanctions and

approvals had been obtained to t:nmpiel:e the project and the said

project will be developed gn

within the promised timefrs -.f...:.

: . sl premium high-end
i~ '

' } ‘the assistance of
ng upoen the false
representations Hﬁy;e Rem§:z respondent, the
complainant nit admeasuring

I Fn |, f |
super area 3880 ME@M&E& Plgr!g with 3 parking

spaces.

That the complainant and his wife, after the negotiations for a flat
suited to their taste and budget, applied for the flat and paid an
amount of Rs. 5,00,000/- towards booking unit charges.
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That based upon the representations of the respondent, the
complainant were induced to sign a pre-printed Aat buyer's
agreement dated 24.10.2011 by virtue of which the complainant
and his wife were allotted flat bearing unit no. 001 on ground floor
in Tower No. F. admeasuring super area of 3880 sq. ft. (or 360.46
sq. mitrs.). The complainant and his wife have opted for

construction linked plan. 24 LR,

TEh i e
L1 ;

Pl el oah
That the respondent/promoter alsp issued an allotment letter
ARl
~of the, camplainant and his wife.

dated 13.07.2012 insfay

e kT a1

AN,
Further, on 16.10 -.:-r;m:. ' Rehs * iife of complainant

applied for the de

Feawe T
co-allettee for the flat in

1S

question and assig| dqﬁf'i ties in favour of

L]
Y

L
complainant. Further, respongent issued a letter dated
€. =

8
_,.". Ty

-

-

26.10.2020 to the complafi if"’was informed by the

respondent that the 2.0f the second applicant

.'. r T T
OWards the o

[

from the provisio nal bod ing 1 it inquestion has been
completed. G L,l [: J ’L:; Ef J,-':thl h?ll

That the complainant made timely payments, as and when
demands were raised by the respondent. The payments made by

the complainant have been unequivocally acknowledged, accepted,

used and utilized by the respondent.

Page 6 of 40



HARERA
2 GURUGRAM Complaint no. 2302 of 2021 |

10. That the respondent had promised to complete the project within

11.

1.

a period of 36 months from the date of execution of the builder
buyer agreement with a further grace period of six months. the flat
buyer's agreement was executed on 24.10.2011. The time period
promised in the flat buyer's agreement to handover the flat in

question is 24.04.2015, but the respnndent has failed to complete

g

j in payment was
it Ll

date has made a

\}"'
ishonest right from the

beginning and ﬁls ﬂh% uﬁateral terms and
conditions of the uyeﬁ"sa t a dz4 -m 2011. The said
terms and EDndi&;E ‘are émtj,l:aiy_ r. ihtjust; unconscionable,

oppressive and one sided. Moreover, a perusal of the terms and

conditions makes it abundantly clear that they are, in fact, a
reflection of the wide disparity between the bargaining power and

status of the parties involved.
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14,

15,
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That the bare reading of the clauses in the flat buyer's agreement

show the unfairness and arbitrariness of the terms imposed upon
the buyers. The respondent exercised arbitrary power and
highhanded and unfair altitude is apparent on face of record,
thereby imposing all liabilities on homebuyers/complainant and

conveniently relieving itself from the obligations on its part.

That on 06.01.2021, after an inordinate delay of more than 5 years,

current situation Jjof ant requested the
respondent to e’}:%plgose of possession
and other formal egt@?y the respondent
and has extend I ;ﬁﬁ}ﬁfﬂﬁinn and other
formalities till 14.07.2 '?:‘.i'it}n

That the project Indiabulls Enlgmagombirises 6f Towers Ato]. The
HARERA

towers, i.e. A to E to'] atheﬁné p .,-’ by subsidiary of
1' J-'—‘-u. A r |

Indiabulls namelﬁl:%h‘s&rﬁﬁll%&u\x was presented to

the complainant that Towers A to D will have 17 foors, However,
during the construction the respondent and another subsidiary of
Indiabulls namely M/s. Varali Properties Ltd. changed the original
plan and revised the same to the detriment of the complainant and

unilaterally increased 4 floors in Towers A to D. The increase in
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17,
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floors/increase in FAR changed the entire theme of the project. It
shall ultimately disturb the density of the colony and its basic
design attraction and it will create an extra burden on the common

amenities and facilities.

That the respondent increased the saleable area much more than

was originally represented b],r mem which will lead to a strain on

density, the ease ofsth i Onimn ‘\-{Iil.::i]ities is seriously
FLRAN el

bi]aln ant, Moreover,

Iy
. en compromised
g

and the founda oors would not

,5- y " espondent did not
seek the consent of th&q\“ Bﬁiﬂfi‘easing the floors and

increased the ﬂnH %E{ IE
That the unlawful act of ﬂ ﬁbéy 's agreement, the

respondent referred unl I?Il’k.ﬁgsﬂg ,l.‘lﬂtu[:m leleased by the
respondent in non-descript newspaper(s) advertising the said
change in plan. This unconscionable act is clear violation of the legal
mandate whereby the developer is required to invite objections
from allottees before seeking any revision in the original building

plans. In this regard, it is pertinent to note that the respondent have
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the complete contact details including phone numbers and email ID
of the complainant where it has been doing regular communication,
yet the respondent never communicated any intention or actions to
revise the sanctioned building plans. It is worthwhile to mention
that the respondent has been sending various communications and

demands, vide emails, but the respnn-:ient conveniently avoided

taking approval of the cam

RS

a '. or the major changes in
sanction plans, which has nged the fundamental nature of the

project.

$it& and observed that
the construction

were sold by
'jlpartmem however,

all such rEpresentatiuﬁ v @{%ﬁ I'Jma:de in order to lure
complainant to ats.at, mely high prices. The
respondent has mised wi @Hﬁm and are guilty
of mis-selling. @ &‘Eiﬂaréq_ua; Egvfa‘ﬁq.ﬁﬂ from the initial

representations. The respondent marketed luxury high end
apartments, but they have compromised even with the basic
features, designs and quality to save costs. The structure, which has

been constructed, on face of it is of extremely poor quality, The
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19,

20.

21.

22,
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construction Is totally unplanned, with sub-standard low grade

defective and despicable construction quality.

That the respondent has sold the project stating that it will be next
landmark in luxury housing and will redefine the meaning of
luxury, but the respondent has converted the project into a

concrete jungle and there are no vfsmla signs of alleged luxuries,

fundamental term of the

project was to be

elivery of the possession. The
ls[x months. The
ﬁ.& ] ac’%‘rﬂf omission and
ol ‘ :{l fglsg statement in the

sria {l‘ﬂ:gwll aqlh}* fgfﬂ,ﬂg other serious acts

45 mentioned in prscedﬁ@_ Whe project has been

inordinately de}af_dr A u&% ?}'ﬁ A

C. Heliel’suughtﬁ'i]}e: lglaipap
The complainant has? nug‘:' lowing E%l!éﬁ ”L

L. Direct the respondent to award delay interest @18% p.a. for
every month of delay, from the date of payment till handover

of possession of the flat, complete in all aspects.

On the date of hearing the authority explained to the

respondent/promoter about the contravention as alleged to have
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24,

25.
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been committed in relation to section 11(4)(a) of the Act to plead
guilty or not to plead guilty.

D. Reply by the respondent:

That the present complaint is devoid of any merits and has been
preferred with the sole motive to harass the respondent and is
liable to be dismissed on the grmmd that the said claim of the
complainant is unjustified, gllﬁi@p‘qlﬂfd and without any basis as

against the respondent.

limitation, l_l 'qﬁhﬁ-‘ R

That the present mmplla nt fﬂed Lﬂ'ne co m;{aiﬁant is outside the
preview of this r *as L‘hE fnant lluuk:ing into the
financial viability of the Project and its future monetary benefits
voluntarily approached the respondent and showed interest to
book a unit in the Tower to be developed by the respondent
Thereafter the complainant after fully satisfying with the facts and

conditions of the licenses, zoning plans and approved building
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26,

27.
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plans willingly signed the application form and executed a flat
buyer agreement on 24.10.2011.

It is submitted that as per the terms of the agreement, it was
specifically agreed that in the eventuality of a ny dispute, if any, with
respect to the subject transferred unit, the same shall be
adjudicated through the arbitration mechanism as detailed therein,
Clause no. 49 is being reprod ucqut\?reunder

“Clause 49: Ali or ﬂr!j:__'." 1 ~."-*---:'-!- ing out or touching upon or
In relation to the termis of this Application and/or Flat Buyers

agreement includi ¢ (nterpretation and validity of the
terms thereof anil ts and obi igations of the parties
shall be settléd tmicably by mugualdiseussion failing which
the same sholl besertled through Avbitratian The arbitration
shall be gb ¢ bitration olliation Act, 1996 or
@y statusom eaf for the time

andits a* sarby t Hb-eappu!nmn‘

by the (¢ nal and binding
upon th _' confirms thot
he/she sh 5 appointment even if the
persan so appolntes korsis an employee or
advocate of & tierwise connected to the
Company and the App rms that notwithstandi

ok _ g
such re hip "-'ﬂ'] *.-_a__r,_: {5} shall have no
doubts é% r.itmpartiality of the said
Arbi Lalongishall have the

furisdiction. a'.-'qf the | dispi nqng, m;t of the
App!:m qr: Er.brm,g; 1 i

Thus; in view of ahnve section 49 of flat buyer's agreement, it is
humbly submitted that, the dispute, if any, between the parties are
to be referred to arbitration.

It is respectfully submitted that the relationship between the

complainant and the respondent is governed by the document

dated 24.10.2011 executed between them. It is pertinent to
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29.
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mention herein the complainant is further falsifying his claim from
the very fact that, the complainant has filed the instant claim on the
alleged delay in delivery of possession of the provisionally booked
unit. However, the respondent has vide its letter dated 17.04.2018
already offered possession of the subject unit to the complainant.

However, it is the complainant who has till date not taken

possession of his unit and ha e fil

.-- 2 Fi}l T
against the respondent on fa% ne

the present complainant

misdoings with
have been prop

are end-users an

present complaint, NJTE R Lf‘ﬁ .r

That the cumpiaiEh %l ife ml Eh;ﬂgd the subject unit

with a speculati l"':".ﬂ."l‘fhI 5‘_‘1 Q‘::&I’ investment and
monetary gains mlfﬁTI \t.l:lu s’ai::l ’ Eﬂkﬁgﬁt IE {further submitted
that the complainant did his own market research and booked the
subject uniton the basis of maximum commercial gains, Since there
is a recession in the real estate market, the complainant is levying
bald and baseless allegations against the respondent by way of the

present complaint.
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30. That the complainant from the very beginning was aware, that the

31.

period of delivery as defined in clause 21 of flat buyer's agreement
Is not sacrosanct as in the said clause it is clearly stated that “the
Developer shall endeavour to complete the construction of the said
building/unit” within the stipulated time. Subject to timely
payment of the installments towards the basic sale price. The

(I

complainant has failed in ob in \t@;?aft ofliability of the clause

ge[e is a mechanism

detailed in the fl &" rs the exigencies

buyer 7 of the flat buyer's
agreement filed ththeir complaint. The
respondent car\'ﬁﬂj fmﬂ efer & rely upon the
clause 22 of ﬂat&@eﬁrﬁ@e.ﬂmgﬁ}tf@m l'lfﬁemg reproduced

hereunder:

¢ agreement, w

"Clause 22 in the eventuality of developer failing to offer the
possession of the unit to the buyers within the time as
stipulated herein, except for the delay attributable to the
buyer/force majeure / vis- majeure conditions, the developer
shall pay to the buyer penalty af Bs. 5/- (rupees five only) per
square fee: (of super area) per month for the period of
delay.....
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That the complainant being fully aware, having knowledge and are
now evading from the truth of its existence and does not seem to be
satisfied with the amount offered in lieu of delay. It is thus obvious

that the complainant is rescinding from the duly executed contract
between the parties,

That the bare perusal of clause 22 of the agreement would make it

evident that in the went uf th@ respnndent failing to offer

J{_r ,

d-timelinies, then in such a scenario,

Rs.5 /- per sq. ft. per month

as compensation for the period of suchds _.‘.
is completely r'-: to the I:%E?fluf ﬁ‘.(nter-se agreement

_ E‘Fﬂ: Fui] isages delay and

e aforesaid praver

provides for consi |f|." es th ! the @E&mmpm&aﬂun to

- | -
the complainant. U 22 ﬁ’ent. the respondent

\. et E
is liable to pay Eﬂtﬂpenw of Rs.5/- per sq. ft. per

month for delay ﬁn . The respondent
craves leave of or

flat buyer’s agreem&i‘inxjhl

2 AN/
produted as:

‘Clause 22 :  In the eventuality of Developer failing to offer the
possession of the unit to the Buyers within the time as stipulated
herein, except for the delay attributable to the Buyer/force majeure
/ vis-majeure conditions, the Developer shall pay to the Buyer
penalty of Rs. 5/- (Rupees Five only) per square feet (of super area)
per month for the period of delay ......"
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34,
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That the complainant being aware, having knowledge and having
given consent of the above mentioned clause/terms of flat buyer's
agreement, is now evading themselves from contractual
obligations inter-alia from the truth of its existence and does not
seem to be satisfied with the amount offered in lieu of delay. It is
thus obvious that the complainant is also estopped from the duly

executed contract between hﬁﬁ

conditions viz. delay du€ to'reinitiati @@_existing- work orders
2 ¥ & T . Tl s ﬁ"l

under GST regime,/hyzvi fin ﬁg‘-‘t{:llls of contractors

were held between, d e to the di ﬁs by the Hon'ble

Supreme Court

construction act
required for the co I:-l‘%

3 _ whereby the
;ﬁj ility of the water

of drinking water fu:‘féhﬁi'ﬂﬂﬂ,iﬁ@ L r:hange from issuance
of HUDA slips fo water to f_gt@é pn]i process with the
formation of GM ’E‘P{iﬂ oﬂ_l@ﬁy ‘%ﬁerlals etc,, which
continued for arutmﬂ.EE ﬂﬁﬂﬁl_ 3 jfrﬂrq'n Fqll:rruary’zﬂﬁ

That as per the license to develﬂp l’j'IE project, EDES were paid to the
state government and the state government in lieu of the EDCs was
supposed to lay the whole infrastructure in the licensed area for
providing the basic amenities such as drinking water, sewerage,
drainage including storm water line, roads etc. That the state
government terribly failed to provide the basic amenities due to
which the construction progress of the project was badly hit.
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35.

36,

37,

HARERA

T —

®, GURUGRAM | Complaint no. 2302 of 2021

That furthermore, the Ministry of Environment and Forest
(hereinafter referred to as the "MoEF") and the Ministry of Mines
(hereinafter referred to as the "MoM") had imposed certain
restrictions which resulted in a drastic reduction in the availability
of bricks and availability of kiln which is the most basic ingredient
In the construction activity. The MoEF restricted the excavation of
topsoil for the manufacture of hrh:ks and further directed that no
manufacturing of clay I::rir:ks n:' tﬂﬂ g‘#lﬂcks can be done within a
radius of 50 kilometres frnrnrr:ﬂq; ignite based thermal power
plants without mixing at)!ﬁ—‘iﬁ?g pf aﬁ}t«wlth soil. The shortage of
bricks in the regi:m ﬂ%/me i‘esﬁl ; Jn.;.m-:auallabxliljr of raw
materials requ!recf ﬁ:-l !;ﬁe mngtmrti’an uf\f‘heipr?ject also affected

the timely sched é‘ 0 cunslltj:umnn of the Pl‘?fﬁ?
| i‘ o |

That in view of culing by thf:’HnIF'h Aﬁqx,gnurt directing for
suspension of all tpﬁe mm‘b& uperal:mhs méaﬁ'anrallz hill range in

state of Haryana wit giqf -gjrp ‘0%, 448 sq. kms in the
district of Faridabad and Gu uding Mewat which led to a

situation of scard%r% F%‘?@ an% d@@ﬂﬁ%&ls which derived

from the stone Ep.ulmng activities, ,-hihmh directl_-,-r affected the
construction schedulés and activities of the bmf’m:t

Apart from the above, the following circumstances also contributed
to the delay in timely completion of the project:

a)  That commonwealth games were organized in Delhi in
October 2010. Due to this mega event, construction of several big
projects including the construction of commonwealth games
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village took place in 2009 and onwards in Delhi and NCR region.
This led to an extreme shortage of labour in the NCR region as most

of the labour force got employed in said projects required for the
commonwealth games. Moreover, during the commonwealth
games the labour/workers were forced to leave the NCR region for
security reasons. This also led to immense sh ortage of labour force
in the NCR region, This drastically affected the availability of labour
in the NCR region which ha::l EJP%IF effect and hampered the
development of this cnmplen= it ‘#
Ca E,ﬁ.h.qe,‘
b} Moreover, due tnx?lfre imglen?_;ntgﬂnn of social schemes
like National Rura Eh'_"ﬁ: ‘ﬁﬁge* ct and Jawaharlal
Nehru National @ Rer}gﬁr" 1) i A\ e was a sudden
shortage of Iahuhf'? urkfn;&e jq thh: ‘[eal es:af.e market as the
available labour ﬁl?e E:ﬂ'tﬂ returr: l:n ﬂ1éi|‘ ngs;!eq:twe states due
to guaranteed er}i;:ﬁmént by the C gl ,{‘State Government
under NREGA and"‘}ffh‘ax{ﬂ\‘l sﬁherﬁEil "-E'frrhls created a further
shortage of labour force ﬁ'hhgﬂ eﬁ"ﬁ Large numbers of real
estate projects, in ﬂrqjeﬂ;ﬂ ]mg hard to timely
cope up with liif con élctlaf? 5C :}urbs Also, even after

successful cumplqy_qmpﬁ‘hé gumppdu{eplﬁ yrpes this shortage
continued for a long period of time. The said fact can bhe

substantiated by newspaper article elaborating on the above-
mentioned issue of shortage of labour which was hampering the
construction projects in the NCR region,

€]  Further, due to slow pace of construction, a tremendous

pressure was put on the contractors engaged to carry out various
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activities in the project due to which there was a dispute with the
contractors resulting into foreclosure and termination of their
contracts and we had to suffer huge losses which resulted in
delayed timelines. That despite the best efforts, the ground realities
hindered the progress of the project.

d) Inability to undertake the construction for approx. 7-8
Demonetization: The r&spﬁﬁﬂ%ﬁ:ﬁiﬂwarded the construction of
the project to one of the IEadir%'g;:: i ';[u::l:lnn companies of India.
The said r:nntractnrj;,tgﬁrp ngvcgqlg:hwpfaqnplement the entire
project for approx. ] -Q‘Imnthﬂv gggam@@ ’n{wember 2016 the
day when the Centfal ﬂuvemrrient 15&1.}&:1 n‘pﬁiﬁq&tiun with regard
to demonetization.’ Dyrlng this perind., the cantractor could not
make payment i Htu‘th Ia Dng,ﬂfmnnerlzaﬁnn the
cash withdrawal le nipa ME&Wﬁ g&%éd at Rs. 24,000 per
week [nitially wherea @ah ]]Ejfmfﬂﬂ\ttﬂ Iahuur on the site of
magnitude of the questm qﬁs 3-4 Iqu-s approx. per day
and the work ats?&?ﬁti u& hal&‘&; "ﬁﬁmqpths as bulk of the
labour being unpa‘fﬂ wentto, their hometowns, which resulted into

shortage of labout. Herice, the tmp!r}mentatidrn of the project in
question got delayed on account of the issues faced by contractor
due to the said notification of Central Government. That the said
event of demonetization was beyond the control of the respondent
company, hence the time period for offer of possession should

deemed to be extended for 6 months on account of the above.
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e) nmwﬂlwmﬂk In last four

Successive years e 2015-2016-2017-2018, Hon'ble National
Green Tribunal (hereafter referred as "NGT") has been passing

orders to protect the environment of the coy ntry and especially the
NCR region. The hon'ble NGT had passed orders governing the
entry and exit of vehicles in NCR region. Also, the hon'ble NGT has
passed orders with regard to phasing out the 10-year-old diesel
vehicles from NCR. The pﬂl]mi?n:j&wls of NCR region have been
quite high for couple of years at the time of change in weather in
'l E Eﬂjﬂ'liﬂ%‘ﬂf respondent could not
undertake cunsrrurttﬁn‘ﬁpshl mul‘gflﬂmq d:;npham:e of the orders
of hon’ble National G?eﬁ Tnhuha] ﬁue to ftus*fhere was a delay of
3-4 months as Iahuur wentback td~thei,r humetnwm which
resulted in sho -ﬂf Iﬂhnur in Apri] ‘rgla_v Eﬂlﬁ November-
December E[Illn‘inrﬁé HK‘{EIH]]EI‘ [&_ec#pﬁer ,.E'Dl? The district
administration 1ssueﬂ. nisite ﬂrf us in this regard.
In view of the above, c‘“hst:uc'h%n mﬁ]rk remained very badly
affected for 6-12 ﬁn }aﬂﬁ@ majur events and
conditions which werg'b %@nd the coritrol of the respondent and
the said period wnutd H]FB l{ﬂmlretu IJ];- adde'd. for calculating the
delivery date of possession if any. Copy of press release of

November every year,

Environment Pollution (Prevention and Control) Autherity (EPCA]
for stopping of construction activity in 2018,

f) - : Several other
allottees were in default of the agreed payment plan, and the

payment of construction linked instalments was delayed or not
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made resulting In badly impacting and delaying the
implementation of the entire project.

8) Inclement Weather Conditions viz. Gurugram: Due to

heavy rainfallin Gurugram in the year 2016 and unfavourable
weather conditions, all the construction activities were badly
affected as the whole town was waterlogged and gridlocked as a
result of which the lmplemem.;lr.iun of the project in question was
delayed for many weeks. Eue;l mﬁ’épi [nstitutions were ordered to
be shut down/closed fng.an'é f'
adverse/severe weal;h@ﬁﬂ#tﬁdn&? !

"-1.-,-'1'. i

That despite the ;f@?l‘nentqﬁinn u? the p Tﬁc&tbeing affected on
account of the abw menﬂﬁnei fﬁrr:# mqaqrp conditions, the

mduring that year due to

respondent hemg ‘.a“ﬂré Ervunfenteﬂl| r:q,fnpapy completed the
construction of Ll‘iﬁ.kl;q r In ihrhichﬁlth)m unit allotted to the
complainant is located ani;lgn mﬁuumforrt applied for the grant of

the occupation c%r?ﬁtﬁ ?{Ipzjﬂ]]w _?,ifore the Director

General, Town & Euunl:r}r”PlannIng D::parhnent Chandigarh, and
the same was granted h}rthe mncern&dmﬂ-mﬂtlés on 06.04.2018.
As such it is pertinent to mention that the respondent completed
the construction of the unit booked by the complainant including
the tower before 21.11.2017 wherein the application for grant of
occupation certificate was applied by the respondent before the

DTCP, Chandigarh.
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That the flat buyer's agreement has been referred to, for the
purpose of getting the adjudication of the instant complaint i.e. the
fat buyer agreement dated 24.10.2011 executed much prior to
coming into force of the Act of 2016 and the rules of 2017. Further
the adjudication of the instant complaint for the purpose of
granting interest and cnmpensaﬁnn as provided under Act of 2016
has to be in reference to, tl:ua E@_‘thy}rers agreement for sale

executed in terms of said M

L.

saad Rules and no other

1‘_..-l"'
agreement, whereas, ﬁllﬂ{ﬁﬂﬂt hﬂfqt“ﬂ agrqﬂqlent being referred to
-T
or looked into in tl;fﬁprﬂfeedmgs isana gment executed much
before the cnm.nim?:ement of Real Esht# [(Regulation and

.-|| |

""l‘"'l"i'l" I

above. Hence, ¢ an;i\?n t&\mlied‘ upun,lrpllt kyd-u time the new
agreement to sell is e@:‘h Elnﬂ'ﬁpartses Thus, in view of

the submissions made ahmre g rellef Jr::an be granted to the

[

complainant, | B [~ ,' l'

Development) Act, EﬂlﬁTd su;\:h agregm?nt % referred herein
|

That the com plainant being qyy‘a;g,-;h,avﬁ;gui;npﬁﬁedge and having
Biven consent of the terms of flat buyer's agreement, is now evading
from their contractual obligations inter-alia from the truth of its
existence and does not seem to be satisfied with the amount offered
in lieu of delay. It is thus ohvious that the complainant is also

estopped from the duly executed contract between the parties.
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That the respondent has made huge investments in obtaining
requisite approvals and carrying on the construction and
development of ‘INDIABULLS ENIGMA' project not limiting to the
expenses made on the advertising and marketing of the said
project. Such development is being carried on by developer by
investing all the monies that it has received from the buyers/

customers and through lnén; 1:]_15; ;l: has raised from financial

institutions. In spite of the faeg.ﬂ‘; i p real estate market has gone

', '.r..

down badly the re:zd ﬁ?&%ﬁﬂd lfbglarr;-,r on the work with

certain delays cau g{inuag 0 m&ru:iuned reasons and
the fact that on an *.a}ferage mﬂre than 5[}% ﬂf the buyers of the
=4
project have dﬂfaul‘wqi m-rnaking tam&l}' pa}rniepts towards their
outstanding dues, ng into i nate delay in the
2 l;ﬂse{}f g in qq'gj 3 y

construction a-:timtles,j.sﬂﬂ 'rhe cqqkt;uttiun of the project
"'"-h. Mt
“INDIABULLS ENIGMA" has ne*:ferheen st-u-ppedl or abandoned and
has now reached .Itﬁl:g%igﬂh mparison to other real estate
developers 0 vest the project around similar
svelopers/pror S WM RN

time period and have abandoned the project due to such reasons.

That a bare perusal of the complaint will sufficiently elucidate that
the complainant has miserably failed to make a case against the
respondent and has merely alleged about delay on part of the

respondent in handing over of possession but have failed to
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substantiate the same, The fact is that the respondent, has been
acting in consonance with the flat buyer's agreement dated
24.10.2011 executed and no contravention in terms of the same can
be projected on the respondent. The complainant has made false
and baseless allegations with a mischievous intention to retract
from the agreed terms and conditions duly agreed in flat buver's

agreement entered between theg;mqs In view of the same, it is

-.-I 1 I

submitted that there is nu;.aégiﬁ of action in favour of the
complainant to lnstimbﬁ"g\ﬂgmhﬁepi&cﬂm &Ent

/.p-frTb-l

Copies of all the reiﬂl?argt dnél:menu“haue hﬂﬂl filed and placed on
the record. 'I'hejr “al thennci_gr 15 not mw disgute Hence, the
complaint can hede‘;;:d\ed Jﬁasad uh these uTﬂlsputed documents.

E. Jurisdiction urgﬁeaqghurity sy

.-"a

The authority observes. Eh&t it hgs, :Ej'rltahal as well as subject
matter ]urlsdi::tmﬁ to adjgdmate the pr ¢q9{nt complaint.

E.1 Territorial jurisdiction | . | . | 1 |

As per notification nn 1{92*)‘2{]1?' iTtrP ﬁatﬂd 14.12.2017 issued
by Town and Coun l:r_t,ir Plannfng Department, 'I:hE jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E. 1l Subject matter jurisdiction
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The authority has complete Jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter as per
the provisions of section 11{4) (a) of the Act of 2016 leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage,

F.  Findings on the objections raised by the respondent:

F.I Objection regarding cnrgpl,;!]g;i%t is in breach of agreement for
Mg oY)

non-invocation of arbity i
ey i

The respondent has raised eig "r_'nijn that the complainant has
not invoked arhitraﬁnp:ﬂifé' ngs a- the provisions of flat
F S .ﬂqzu,:-l.i% ﬂa m p

buyer's agreement lﬁfhlmcqﬁtdns}ﬁr’fﬁvﬁﬁ}gg: regarding initiation

of arbitration prqéé;édi:ngs in case of hré'%fﬁ' af agreement. The
= e .': 1
following clausez:%s:heen,-quqpumtﬁﬁ th‘-_fi arbitration in the

buyer's agreeme:xt?_:_') I'_ -~ T FS

T:r l.'- N F -.1‘.l.
"Clause 49: Al} ﬂ#ﬁ@%m:ﬂﬂg?'ng;pu{ﬂr ,géﬂf_ﬂi'ﬂg upon or in relation
to the terms of thi Meation.and/or ?p Wers agreement including
the rnmrmemﬁanﬁ% of f,ﬁ‘_.-hk ms” thereof and the rights and
obligations of the parties $holl-he.ce amicably by mutual discussion
failing which thesame shali bie sattied th Arbitration The arbitration
shall be gawﬁ L, iwq{&n%nd ﬂﬂcfil%n Act, 1996 or any
statutory amendm rm,'éf iﬂﬂcﬁﬁu s-thereof for the time being in force.
The venue of the ﬂrbrnfﬂg.fpnf&ﬁ!!' be-New Delti and (tshall be held by a sole
arbitrator who. shall be appainted -ty the Eomparty and whose decision
shall be final and binding upon the parties. The A pplicant{s) hereby
confirms that he/she shall have no abjection to this appointment even ifthe
PEFSGn S0 appainted as the Arbitrator. is an employee or advocate of the
company ar is otherwise connected to the Company and the Applicant{s}
confirms that notwithstanding  such relationship / connection, the
Applicant(s) shall have no doubts as to the independence or impartiality of
the said Arbitrator, The courts in New Delhi alone shall have the
Jurisdiction over the disputes arising out of the Application/Apartment
Buyers Agreement ......"

Page 26 of 40



46.

HARERA
= CGURUGRAM Complalnt no, 2302 of 2021

The respondent contended that as per the terms & conditions of the
application form duly executed between the parties, it was
specifically agreed thatin the eventuality of any dispute, if any, with
respect to the provisional booked unit by the complainant, the
same shall be adjudicated through arbitration mechanism. The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may, ]:re nnt;}i that section 79 of the Act bars
the jurisdiction of civil murts: qhnur?ny matter which falls within
the purview of this au I:hnrﬂ}" or'the Real Estate Appellate Tribunal.

Thus, the intention l:/a/randgmfkuqh ﬂﬁput&s‘g; npn-arhxtrahie seems
to be clear. Also, seﬁ:m 88 51"' the ‘Ilcr. says tkzt the provisions of
this Act shall be m addiufm to and not il'l. derogation of the
provisions of anykrﬁlsr law for the time bemg in force. Further, the
authority puts r&lian ;E on catena of ]udgrr[erlts of the Hon'ble
Supreme Court, parti’r.:ularl}' Inﬂﬁﬂﬁqnﬂ Seeds Corporation
Limited v. M, Madhusudhan Reddy & Anr. (2012) 2 SCC 506,
wherein it has héﬁnﬁleiﬂﬁlﬂuﬁflthér remedies i'lrmrided under the
Consumer ProtecEInn .P.ct arein adcﬂ tlnn tn and not in derogation of
the other laws in. Fm;cg, }un’sgquanﬂ}r 'EtlE authority would not be
bound to refer parties to arbitration even if the agreement between
the parties had an arbitration clause. Further, in Aftab Singh and
ors. v. Emaar MGF Land Ltd and ors., Consumer case no. 701 of
2015 decided on 13.07.2017, the National Consumer Disputes
Redressal Commission, New Delhi ([NCDRC) has held that the

arbitration clause in agreements between the complainant and
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builders could not circumscribe the Jurisdiction of a consumer, The
relevant paras are reproduced below:

49, Support to the abave view fs alsp lent by Section 79 of the
recently enacted Real Estote (Regulation ond Development}
Act, 2016 (for short “the Real Estate Act °). Section 79 of the
said Act reads as follows: -

“79. Bar of jurisdiction - No civil court shall have jurisdiction to
entortain any suft or proceeding in respect of any matter
wiich the Authority or_the adfudicating officer or the
Appellate Tribunal is empowered by or under this Act to

determine and no frifipe hiatfibe granted by any court or
ather authority in respeg F@ction taken or tu be taken in
pursuance of any pawer Lb-}" or under this Act.”

It can thus, inﬂé’aﬁp L Ehe S-Lqiﬂ' }‘qﬂsfuﬂ expressly ousts the
jurtsdiction’ tl Court in ‘réspect of any matter which
the Real Eseate Regu Gtory Authority, established under Sub-
section tion 20 ar the Adfudica ting Officer, appointed

under Sub-section (1).of Séction 71'orthe Real Estate
Appellant Tribunal established under Section 43 of the Real
Estate Act, ls'em red to determing, Hence, in view of the
binding dictumof e Hon'ble Supreme Cabircin A Ayvaswamy
{supraj.thgmgm /disputes, whic duthorities under the
Real Estate dcCare smpowered to ecide,ure non-arbitrable,
notwithstanding @;-ﬂ:ﬁ}'ﬁi’:}aﬁﬂq}@rﬁemen: between the
parties to such mattecs, which, toelarge extent, are similar to

the disputes falling for resolution under the LConsumer Act.

: / ] \

36, Eﬂﬂsﬂquﬁﬂtwfﬁ"ﬂ:ﬂiﬂi&mﬂﬂpg _ﬂjt hye ;irglmf-nu on behalf
of the Builder and fald that an Achitration Clase in the afore-

stated Fﬂrﬁ;ﬁ%ﬂw&nﬁ'&ﬂﬂqﬂ the Complainant and the

Buflder camnov-circumseribe the furisdiction of @ Consumer

Fora, notwithstanding the amendments made to Section 8 of
the Arbitration Act.”

47. While considering the issue of maintainability of a complaint before
a consumer forum/commission in the fact of an existing arbitration
clause in the builder buyer agreement, the Hon'ble Supreme Court -
in case titled as M/s Emaar MGF Land Ltd. V Aftab Singh in
revision petition no, 2629-30,/2018 in civil appeal no, 23512-
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23513 of 2017 decided on 10,12,2018 has upheld the aforesaid
judgement of NCDRC and as provided in Article 141 of the
Constitution of India, the law declared by the Supreme Court shall
be binding on all courts within the territory of India and
accordingly, the authority is bound by the aforesaid view. The

relevant para of the judgement passed by the Supreme Court is
reproduced below:

"25. This Court in the ‘”!"’EE g?"_,@;ﬁrmentﬁ as noticed above

considered the provisionsaf Consumer Protection Act, 1986 as
well as Arbitration AZt 1996 and laid down that complaint

under Consumep-Protectiop A ing a special remedy,
despite there ; i ﬁﬂ&@nﬁg ant the proceedings
before Con 1have tog ﬂ_ﬂ“ﬁr’!ﬁ no error committed
by Consumér, Fdrum an, refe the' ﬁpp[ffﬂﬁ#ﬂ There is
reason ﬁ:r ‘not interjecting pr qg.r under Consumer
Protection' Adt on the strengtht\on arbitratioh agreement by

Act, 1996, :i"ﬁe remedy under Congumer Fﬂ:lrﬂ:ﬂnﬂ Act Is a
remedy ﬂtby.l’@ﬂd b a r:a:rnsumfd wF{err there 18 defect in any

goods of riﬁm c p.lﬂ.ln mqgngbuny allegation in
writing rnr.'fdg;.%' a c‘nmp!ﬂ'.rnnrit h,;:.i wlsg Been explained in
Section 2(e] of he. Act. The remedy upller the Consumer

Protection dﬁbﬁt‘ﬂﬂf ned I'tft‘ﬂr?‘wﬁin-tﬁpmnmmer as defined
under the Act fir dg{edt or deficiencies caused by a service

provider, me f: and o qxﬁc mmEd_}-' has been provided to
the consi fg} puﬁse of the Act as
noticed at f

Therefore, in uiew uf _thg;atgpug _:udgaments, and considering the
provisions of the Act; the aﬁtﬁuﬂtﬁé ofithe view!that complainant
is well within their rights to seek a special remedy available in a
beneficial Act such as the Consumer Protection Act and RERA Act,
2016 instead of going in for an arbitration. Hence, we have no
hesitation in holding that this authority has the requisite
jurisdiction to entertain the complaint and that the dispute does not

require to be referred to arbitration necessarily.
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F.Il. Objection regarding delay due to force majeure
The respondent-promoter raised the contention that the

construction of the project was delayed due to force majeure
conditions such as commonwealth games held in Delhi, shortage of
labour due to implementation of various social schemes by
Government of India, slow pace of construction due to a dispute
with the contractor, demonetisation, various orders passed by NGT
and weather conditions In ﬁurugram and non-payment of
instalment by different allnq:%s uf 1e project but all the pleas
advanced in this regard are dwnfgi 0 merit. First of all the unit in
question was hunkedﬂiq fl;pyeﬁw Eﬂi’ﬁanﬁaﬁs possession was to be
offered by 24.04, 2511’; ) the Events«téhmgpiaca such as holding of
common  wealth " ‘games, _dispiife. w1th ‘the contractor,
implementation ﬂfm rious s chemes by central govt. etc, do not have
any impact on the -ﬁrﬁ;e;t heing developed by the respondent.
Though some altutt&éﬁ-‘-iﬁ;}hnu;,h: regular in paying the amount
due but whether the interest of aH-th‘gEiaEnhntders concerned with
the said project bé pit ortholll duelto faulbof some of the allottees,
Thus, the prnmnter Ees-pnﬁdﬂnt t;nl‘it:ri‘ be g‘i‘i.i'En any leniency on
based of aforesaid rqqs;ms_ and fit-is well settled principle that a

person cannot take benefit of his own wrong.

F.lII Objection regarding jurisdiction of authority w.r.t. buyer’'s
agreement executed prior to coming into force of the Act

Another contention of the respondent i that authority is deprived
of the jurisdiction to go into the interpretation of, or rights of the
parties inter-se in accordance with the flat buyer's agreement

executed between the parties and no agreement for sale as referred
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to under the provisions of the Act or the said rules has been
executed [nter se parties. The authority is of the view that the Act
nowhere provides, nor can be so construed, that all previous
agreements will be re-written after coming into force of the Act.
Therefore, the provisions of the Act, rules and agreement have to
be read and interpreted harmoniously. However, if the Act has
provided for dealing with certai n specific provisions/situation ina
specific/particular manner,_,&h 3 _ct.'l:_rﬂlgﬁl:uatfnn will be dealt with in

=1 Sy - L

Fag i

accordance with the Act ancl-l::hﬁ:_ _"hafter the date of coming into

force of the Act and the ruﬁr: :ﬂﬁﬁ;&ﬁ'ﬁ;-mvisiuns of the Act save
the provisions of tl}eagraemcﬁtaﬁaéeh‘e}wieen the buyers and
sellers. The said t:ﬂﬁte htiuﬁ"ﬁﬁ’fﬁfén uplield, in the landmark
judgment of Neelhﬂr?rﬁnf HW@;S@EH&& Prt., Ltd, Vs. UOI and
others. (W.P 27370 2037) which provides s under:

& ) I

119, Under the ;?H}h!!:ﬁn'iw]éf ection 18, the d'éfﬁy i handing over
the possession wﬂﬂcb}}&m d froni iheé dgee mentioned in the
agreement for sale entérad fnto by the-promotér and the allottee
prior to its registration un’d‘nrl;&gﬁgmﬁﬂ'fhe provisions of RERA,
the promoter is given o faciligy to reyise t{:g date u,]f completion of
project and deciare the same under Section 4 The RERA does not
contemplate rewritingof Gontract between th flot purchaser and
the promoter.....

122 We have nfread_}ﬁdr_'s'qwsl&d tharabave stated provisions of the
RERA are not retrospective in nature. They may to some extant be

having u retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be
challenged, The Parliament is competent enough to legisiate law
having retrospective or retroactive effect A law can be even
Jframed to affect subsisting / existing contractual rights between
the parties in the larger public interest. We do not have any doube
in our mind that the RERA has been framed in the larger public
interest after o thorough study and discussion made at the highast
level by the Standing Committee and Select Com mittes, which
submitced its detailed reports.”
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51. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pyt.
Ltd. Vs, Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, leeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act ure fuasi

.r‘Ermn'cH'.rL to some extent in operation and hﬂﬂﬂﬂﬂﬂﬂﬂﬂ.ﬁ

of completion. Hence in case of delay in the u,l?er,!deﬂuew of
possession as per the terms and. -eanditions of the agreement for
sule the allottee shall be «,g‘rjmﬁrﬂ to the interest/delayed

pussession charges on th r‘ﬁ'.:gq. e rate of interest as provided
in Rule 15 of the rules and'gnadided, unfair and unreasonable
rate of rﬂmpanmtrgnﬂ ent _ :-ha_ agreement for sale fs
fighle to be Jgna;a'u' N ®
52. The agreements are m::rﬂﬂa{mtsm'ﬂ*dﬂd except for the provisions
which have been al:rrﬁgated by the Act itself. Further, itis noted that
the builder-buyer agﬂaem&nts have bean executed in the manner
that there is no 5;‘@&,}&1’; to the allottee pﬁ_ negotiate any of the
clauses contained l:herrff]mTherefnr&l, I:.ﬁe'hﬁthnrity is of the view

that the charges payah?lé'.tmdér'{fﬂﬁ;ﬂﬁ' hedds shall be payable as
per the agreed terms and conditions of the agreement subject to the
condition that tha ,%& ufiréxh Irg ﬁgi:cur:danl:e with the
plans/permissions—. . approved - by the respective
dEpartmentsﬁcnmpet'Enr authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

G. Findings regarding relief sought by the complainant.

Relief sought by the complainant: Direct the respondent to pay
interest on the delay in handing over the possession till realization
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of the same as well as handover of the possession in view of the
violation of section 18 of the Actof 2016,

G.1  Admissibility of delay possession charges
53. Inthe present co mplaint, the complainant intends to continue with
the project and is seeking delay possession charges as provided

under the proviso to section 18(1) of the Act, Sec, 18(1) proviso
reads as under;

Section 18: - Return qﬁmjéum and compensation

gl e

If the promoter failstoi complete or is unable to ive
pogsession of aj:ﬂiﬁﬁrupq‘._-u; piot urfh.{{di'n g, -
srimissiu ool SN S B PRGN

?-..'.- / : Ny :
Provided that where on-aliotias E’uer‘hj{mlgnd to withdraw
from the projece, he shall be pa_fﬁt by the promater, interest far
every n'g:"t? ) n’ﬂng;,ﬁﬂ the hantding %er'g posgsession,
ot such f@qismqﬁbefrz‘ir_‘:rmfid | = f

54, Asperclause 21 uﬁhe fat Euﬁr'sﬂgme%@;ﬂamd 24.10.2011, the
possession of the subject-unit was.to be handed over by of
24.04.2015. Clause 21 of the flat buyer's‘agreement provides for
handover of possession and Is reprodu qugelnw:

- J 1

As per clouse 21 Tl Developer shall snd 'rhur‘}fa complete the
construction of thesatd buttding /Uit withirva period of three years,
with a six months grace period therean front the date of execution of
the Flat Buyers Agreement subject to timely payment by the Buyer(s)
of Total Sale Price payable according to the Payment Plan appiicable
to him or as demanded by the Developer. The Developer on
completion of the construction Sdevelopment shall issue final call
notice to the Buyer, who shall within 60 days thereof remit all dues
and toke possession of the tnit

33. The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set

possession clause of the agreement wherein the possession has
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been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even a single
default by the allottee in miﬁlh{\gfaqnalitiﬁ and documentations
etc. as prescribed by the promater may make the possession clause
irrelevant for the pu rpose of ;Ilqh:rﬁ:;aeland l;t:e commitment date for
handing over possession Ia?es its m*eaning, The incorporation of
such clause in the ﬂa.d: hu}rer‘s‘égl‘eﬂmﬂnt h'} ﬂ'!.‘E promater is just to
evade the liah:htg,r’?pwards timely delivery uf subject unit and to
deprive the ﬂllnuzeE‘* of his right accruing aT{er delay in possession.
This is just to cﬂfqheﬂt as to how the h’l.ﬁl:ler has misused his
dominant position éh::l drafted sucli’ rglﬂghievuus clause in the
agreement and the allotteé rs'.le& “wlth ﬂn";ptmn but to sign on the

dotted lines. |', 3 'E) N

The flat buyer's :greemunl is. a pl*.lrutal‘%legaJ document which
should ensure “that the -rights  and liabilities of both
builders/promoters and buyers/allottees are protected candidly.
The flat buyer's agreement lays down the terms that govern the sale
of different kinds of properties like residentials, commercials etc.
between the buyer and builder. It is in the interest of both the
parties to have a well-drafted flat buyer's agreement which would

thereby protect the rights of both the builder and buyer in the
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unfortunate event of a dispute that may arise, It should be drafted
in the simple and unam biguous language which may be understood
by a common man with an ordinary educational background. It
should contain a provision about stipulated time of delivery of
possession of the apartment, plot or building, as the case may be
and the right of the buyers/allottee in case of delay in possession of
the unit. In pre-RERA period it was a general practice among the
promoters/developers to m\ﬁanably draft the terms of the
apartment buyer’s agreementin a manner that benefited only the
prumnters,.!'devempers lt had ﬁrhitl’a'f}“, Mumlateral and unclear

gave them the benegfit of duuht he-::ause Erf' the total absence of

clarity over the ma,l'.te:r \

Admissibility of grace period; The respundém promoter has
propased to complete the construction uf' the said bujlding/ unit
within a period of 3 years; with six rqun;Eﬁ' grace period thereon
from the date of execution ofthe flat buyer's agreement, In the
present case, the promaoter is seeking ELmunzhs time as grace
period, The said penu::d of 6 months is. ;l“ﬂjwﬂd to the promoter for
the exigencies beyond the control of the promoter. Therefore, the
due date of possession comes out to be 24.04.2015.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges
however, proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of

Page 35 of 40



59.

60,

61.

HARERA
= GUHUW Complaint no. 2302 of 2021 -|

possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7}
of section 19]

(1]  Forthe purpose of proviso to section 12; section 18; and

sub-sections (4] and (7] of section 19, the "interest at
the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +29%.:
Provided that in case the State Bank of India marginal
cost of lending rate (MCLRY is not in use, it shall be
replaced by such benchimark-lending rates which the
State Bank of Inedia may ﬁ;r from time to time for lending
to the gqne_rﬁf public. i

The legislature in ui%iwisdc:m in ﬂ'nﬂ":i‘i:huriﬂai'nmq legislation under
the provision of i I\EI:E of the ru]_nles'. has ?:iet 1 rﬁ?ﬂﬁed the prescribed
rate of interest| The rate of interest $9 defermined by the
legislature, is reassfiéhle and if the said mule is followed to award

the interest, it will ensure uniform practice inf all the cases.

Consequently, as per website of the State Bank of India ie.,
https:/ /shi.co.in, %Emarginal cost t}l’-lﬁﬁdﬁ! g{_r&ltg (in short, MCLR)
as on date Le, 20.07.2021 is @ 7.30%, Accﬁlratn'gly. the prescribed
rate of interest wﬁ“ﬁe marginal cost of lending rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:
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“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpase of this clause—

(i}  the rate of interest chargeable from the allottee hy the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default

(ii)  the interest pavable hy the promoter to the allottes shall
be from the date the promater received the amount or any
part thereof till the date the amount or part thereof and
interest thereon is refunded, and the interest payable by
the allottee to the premoter shall be from the date the
allottee defaults in p‘qvmt-rnl*-f;&i‘te pramoter till the date it
i paid:” g
Therefore, interest on the delay payments.from the complainant
shall be charged ‘at the presc ribed r..,f_rkn le, 9.30% by the
respondent/promoter which is the same asﬁ*{ﬁhéjng granted to the
& Lt -..\‘ -! '

complainant in case'of delayed possession charges.
\ o
On consideration of the circumstances, the evidence and other

record and submissions made b}f_,xhe; f‘é@r%piainant and the
respondent and based on the ﬁndin’g_%hf—’ﬁle authority regarding
contravention as per provisions of ﬁcﬁ the authority is satisfied
that the respondent is in contra vanﬂ&n.ﬁfﬁmﬁwislnns of the Act.
By virtue of clause ‘21 of the flat I:fi;yer's agreement executed
between the parties on 24.10.2011, possession of the booked unit
was to be delivered within a period of 3 years from the date of
execution of the agreement with a grace period of 6 manths, which
comes out to be 24.04.2015.

Section 19(10) of the Act obligates the allottee to take possession

of the subject unit within 2 months from the date of receipt of
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Occupation certificate, In the present complaint, the occupation
certificate was granted by the competent authority en 06.04.2018,
The respondent offered the possession of the unit in question to the
complainant only gn 17.04.2018, so it can be said that the
complainant came te know about the Occupation certificate only
upon the date of offer of possession. Therefore, in the interest of
natural justice, the complaipant should be given 2 months' time
from the date of offer of pusws;}‘pui _-El:ﬂs 2 months' of reasonable
time is being given I:qr.t‘hg,_p:_:_mpl?inﬂ;&ﬁ}m{ig in mind that even
after intimation of pbssésaiun praaﬂﬁﬂ]f}:*hﬁi}ﬁ; to arrange a lot of
logistics and requisite documents i_m;_iutliiig: _hlut not limited to
inspection of the campletely finished unit I:lfr t]‘ué is subject to that
the unit being handed over at the time ufi@}ﬂ:rmg possession is in
habitable condition, It is further g!e;ril;%;f. gj;afime delay possession
charges shall be payable from the ldll.lf!_ date of possession e,
24.04.2015 till the expiry of 2 months fé_:gjti‘m date of offer of
Possessian (17.04.2018) which comes outto be 17.06.2018.

Accordingly, it is the failure of the promoter to fulfil its obligations
and responsibilities as per the agreement dated 24.10.2011 to hand
over the pussession within the stipulated period. Accordingly, the
non-compliance of the mandate contained in section 11(4)(a) read

with proviso to section t6(1) of the Act on the part of the
respondent is established, As such the allottee shall be paid, by the
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promoter, interest for every month of delay from due date of
possession Le, 24.04.2015 till 17.06.2018, at prescribed rate i.e.,
9.30 % p.a. as per proviso to section 18(1) of the Act read with rule
15 of the rules and section 19(10) of the Act.

H. Directions of the authority:

65. Hence, the authority hereby passes this order and issue the

iv.

= prescribed rate ie.

on the amount paid

The complai ng dues, if any,
after ad]ummmmﬂm

The rate of allottee by the
promoter, in case of default shall be charged at the prescribed
rate i.e,, 9.30% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottee, in case of default i.e, the delayed possession charges
as per section 2(za) of the Act.

The respondent shall not charge anything from the
complainant which is not the part of buyer’'s agreement. The
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respondent is not entitled to charge holding charges from the

complainant/allottee at any point of time even after being part
of the flat buyer's agreement as per law settled by Hon'ble
Supreme Court in civil appeal nos. 3864-3889/2020 on
14.12.2020.

66. Complaint stands disposed of.
67. File be consigned to regist

HARERA
GURUGRAM
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