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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint no.
First date of hearing
Date of decision

1. Mr. Srinath Ramachandra
2. Mr. Mysore Srikantiah Ramacltandra
3. Mrs Kushala Ramachandra
All R/o; 94, Sriral(sha,2"d Main,Znd Cross,6th
Block, 3to Phase, Banashankari 3.d Stage,
Bengalu ru-5 60 0 8 5

CORAM:
Shri K. K. Khandelwal
Shri Samir Kumar

APPEAMNCE:
Shri Gaurav Rawat
None

Versus

M/s. Chintels india Ltd.
Address: Chintels Corporate park, Sector 114,
Gurugram, Haryana-I22017 Respondent

| 3326 of 2Ot9
: O3.12.2O19
; 10.02.2O2t

Complainants

Chairman
Member

Advocate for the complainants
Advocate for the respondent

ORDER

1. The present complaint dated 09.08.2019 has been filed by the

complainants/allottees in Form CRA under section 31 of the

Real Estate (Regulation and Development) Act,2016 (in short,

the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, ZO1,Z (in short, the

RulesJ for violation of section 11(4J (a) of rhe Act wherein it is
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Complaint No. 3326 of 2019

inter alia prescribed that the promoter shall be responsible for

all obligations, responsibilities and functions to the allottee as

per the agreement for sale executed inter se them.

Unit and Projects details

The particulars ofthe proiect, the details ofsale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, dela,v period, if any, have been

detailed in the following tabular form:

S.No. Heads Information
7.

2.

Project name and
location

Chintles Paradiso, Sector 109,
Gurugram

Project area 12.306 acres
3. Nature of the project Residential Group Housing

colony
4. DTCP iicense no. and 2510f 2007 dated 02.112007

Validity status 0t."11,.201.7

Name oflicensee Chintels India
DTCP license no. and 09 0f 2008 dated 77.oL2oo}
Validity status 76.07.2078
Name oflicensee Chintels India
HRERA registeredf no-
registered

Not Registered

6. Unit no. F-1501, 15th floor Tower-F-

[Page no. 35 ofreply]
7.

s.

Unit measuring 17 85 sq. ft.

03.01.2072

IPage no. 35 ofreplyl

Allotment letter
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Note*: Though occupation ce.tificate;as receired;
18.08.2016 but that is with regard to different towers, EWS

and nursery school. Except tower no. 4 having 54 units, floors

numbering 1-17 there is no other tower having these floors

more than 14. The allotted unit is situated in tower F, lSth

9. Date ofexecution of
buyer's agreement

03.07.2012

[Page no. 11 of complaint]
10. Payment plan Construction Linked payment

Plan
11. Total consideration Rs.81,93,250 /- (excluding

taxes)

[As per payment plan on page
no.32 ofcomplaint]

72. Total amount paid by the
complainants

Rs.90,23,531/-

[As per summary ofpayments
on page no. 361

13. Due date ofdelivery of
possession as per clause
11 ofthe said agreement
i.e. 36 months plus 6
months grace period
from the date ofactual
start ofconstruction

07.07 .207+

74. Date of offer of
possession to the
complainants

17.12.2076

[Page no. 5B of complaint]

15. Possession Ietter 19.07.2018

fPage no. 39 of reply]

16. Date ofoccupation
certiRcate*

18.08.2016

[Page no.21 ofreply]
17. Date of Conveyance

Deed
20.07 .2018

[Page no. 27 of reply]

18. Delay in handing over
possession till offer of
possession

2 years 7 months 16 days
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floor. The project is not registered. So, date of occupation

certificate of prolect in which the unit in question is located is

taken as 18.08.2016.

Facts of the complainant

That the complainants approached to the respondent for

booking of a flat in the pro.iect namely ,,Chintels paradiso,,,

sector-109, Gurugram, Haryana and respondent suggested

them a flat which was previously booked on dated 01.08.2011

in the name of Mr. Niraj Punjkaran and Mrs. Namita punjkaran

who were not interested to continue in the said project hence

finally endorsed this flat to complainants with same flat

buyer's agreement.

That based on promises and commitment made by the

respondent, the complainants booked an apartment no. F_

1501 admeasuring 1785 sq. ft. in the above said proiecr

through cheque dated 01.08.2011. A builder buyer agreement

was executed between previous owner Mr. Niraj punjkaran &

Mrs. Namita Punjkaran and M/s Chintels India Limited on

03.01.?012, and after that endorsed in the name of

complainants on 19.03.2013.

That as per clause 11 of the agreement, the possession was to

be handed over within a period of 36 months with the grace

period of 6 months from the date of actual start of the
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6.

7.

Reliefsought by the complainants

The complainants are seeking the following relief:

Direct the respondent to immediately pay delay interest

on paid amount of Rs. 90,23,531/_ from 29.t1,.20.14

along with pendent lite interest till actual possession

thereon @ as prescribed in REITA Act.

Direct the respondent to quash the extra charges.

construction of particular tower building in which the
registration for allotment was made, sub.iect always to timely
payment of all charges including basic sale price, stamp duty,
registration fees and other charges as stipulated herein or as

may be demanded by the company from time to time in this
regard.

That the total cost ofthe said unit is Rs. 81,93,250/_ (excluding

taxesJ (as per BBA) of this sum of Rs. 90,23,531/- (including

taxes) paid by the complainants. The respondent was liable to
handover the possession ofthe said unit before 29.11.2014 so

far from completion as per builder buyer,s agreement clause

11 but the builder had offered the possession on 17.1 2.2 016.

That such an inordinate delay in the delivery of possession to
the buyer is an oufight violation of the rights of buyer under

the provisions of RERA act as well as the agreement executed

between complainants and respondent.

C.

8.

ll.
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9. On the date of hearing, the Authority explained to the

respondent/promoter about the contravention as alleged to

have been committed in relation to section 11(4)(al ofthe Act

to plead guilty or not to plead guilty.

D. Reply by the respondent

10. The respondent has contested the complaint on the following

grounds:

i. That the present complaint is liable to dismiss as the

complainant has not approached this authority with

clean hands and has suppressed true and material facts

from the authority. The complainant has suppressed the

fact that sale deed pertaining to the said unit has already

been executed and the complainant has taken over the

possession of the property on 19.07.ZOlg.

ii. That with due respect it is submitted the Hon,ble

tribunal does not have jurisdiction to adjudicate the

present complaint as the respondent company had

already obtained the occupancy certificate with regard

to the unit in dispute on 1g-g-2016. Hence the proiect

Chintels Paradiso does not required a registration under

THE REAL ESTATE (REGULATION AND

DEVELOPMENTI ACT,201.6 (here in after referred to as

REM. Thus the provisions of IIERA are not applicable on
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the proiect Chintels paradiso. The relevant para of the

REM is reproduced here with for ready reference.

"Section 3 sub clause (Z) Notwithstanding anything

contained in sub-section (1J, no registration of the real

estate proiect shall be required- (aJ where the area of

land proposed to be developed does not exceed five

hundred square meters or the number of apartments

proposed to be developed does not exceed eight

inclusive of all phases: Provided that, if the appropriate

Government considers it necessary, it may, reduce the

threshold below five hundred square meters or eight

apartments, as the case may be, inclusive of all phases,

for exemption from registration under this Act; (b)

where the promoter has received completion certificate

for a real estate project prior to commencement of this

Act; (c) for the purpose of renovation or repair or re-

development which does not involve marketing,

advertising selling or new allotment of any apartment,

plot or building, as the case may be, under the real estate

proiect. Explanation. For the purpose of this section,

where the real estate project is to be developed in

phases, every such phase shall be considered a

standalone real estate project, and the promoter shall
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obtain registration under this Act for each phase

separately."

That vide letter dated 1,7.12.201,6 the answering

respondent offered possession of apartment to the

complainants but the complainant did not come forward

to take the possession of aforementioned unit. It is

pertinent to mention here that the complainant

requested the respondent to delay the handover of the

apartment due to personal reason and acting upon the

request the respondent did not press the complainants

to take over the possession nor demanded holding

charges from him. Hence the complaint was filed by the

complainants is liable to be dismissed as the

complainants did not came forward to take the

possession of the property for almost two years and the

delay penalty which is being asked by the complainant

is only for 8 months.

That as per clause no. 2 ofthe sale deed the complainants

are estopped from claiming any amount on account of

delay.

Section 31 of RERA reads as follows ,,31. 
[1) Any

aggrieved person may file a complaint with the

Authority or the adjudicating officer, as the case may be,

Page B of 25
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for any violation or contravention of the provisions of

this Act or the rules and regulations made thereunder

against any promoter allottee or real estate agent, as the

case may be. Explanation. For the purpose of this sub_

section "person,, shall include the association of allottees

or any voluntary consumer association registered under

any law for the time being in force. (2) The form, manner

and fees for filing complaint under sub-section (1) shall

be such as may be specified by regulations.,, That the

answering respondent is not covered under the

definition promoter as defined in RERA and also has not

violated any terms and condition of REM hence the

present complaint is liable to be dismissed.

11. Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute.

Hence, the complaint can be decided on the basis of these

undisputed documents.

E. furisdiction ofthe Authority

12. The preliminary objection raised by the respondent regarding

rejection of complaint on ground of jurisdiction stands

rejected. The authority observed that it has territorial as well

as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below:
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E.l. Territorialjurisdiction

13. As per notificarion no. 1/92/2077_7TCp dated 14.1,2.2017

issued by Town and Country planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram

District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

E.ll Subiect matter iurisdiction

The authority has complete jurisdiction as per section 11(4) of

the Act, 201.6 to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decjded by the adjudicating

officer if pursued by the complainants at a Iater stage.

[indings of the authority on obiections raised by the
respondent.

F.1 Whether the execution of the conyeyance deed

extinguishes the right ofthe allottee to claim delay possession

charges?

It has been contended by the counsel for the promoter that on

execution of the conveyance deed, the relationship between

the allottee and the promoter stands concluded, therefore. the

F.

15.
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allottee is estopped from claiming any interest or refund in the

facts and circumstances ofthe case. Clause 2 ofthe sale deed is

reproduced below for ready reference:

"2. Thot the VEND0R hos handed over the vacont ond physicol
possession ofthe properqt mentioned obove to the Vendee with
all its rights, and priviteges so for held and enjoyecl by the
Vendor to hold ond enjoy the same forever free from oll
encumbrances whatsoever, The Vendee ocknowledges thot
Vendee has token over of possessiott of the said properry ond
hos further confrrmed thot oll the fixtures, fittings ore in order
ond further conlirms and acknowledges that the construction
of the soid flot is as per agreed speciJications ond is to the
satisfaction of the Vendee ond thot the Vendee sholl not raise
ony claim whatsoever agoinst the Vendor in respect of ony
defects or deficiency in construction, quality of the maiteriil
used or on account ofony deloy, etc."

16. It is important to look at the definition ofthe term ,deed, itself

in order to understand the extent of the relationship betlveen

an allottee and promoter. A deed is a written document or an

instrument that is sealed, signed and delivered by all rhe

parties to the contract (buyer and seller]. It is a contractual

document that includes legally valid terms and is enforceable

in a court of law. It is mandatory that a deed should be in

writing and both the partles involved must sign the document.

Thus, a conveyance deed is essentially one wherein the seller

transfers all rights to legally own, keep and enjoy a particular

asset, immovable or movable. In this case, the assets under

consideration are immovable property. On signing a

conveyance deed, the original owner transfers all legal rights

over the property in question to the buyer, against a valid
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consideration (usually monetary). Therefore, a,conveyance

deed'or'sale deed'implies that the seller signs a document

stating that all authority and ownership of the property in

question has been transferred to the buyer.

17. From the above, it is clear that on execution of a sale/

conveyance deed, only the title and interest in the said

immovable property (herein the allotted unitJ is transferred.

However, the conveyance deed does not mark an end to the

Iiabilities of a promoter since various sections oF the Act

provide for continuing Iiability and obligations of a promoter

who may not under the garb of such contentions be able to

avoid its responsibility. The relevant sections are reproduced

hereunder:

"11, Functions qnd duties of promoter.

11) xxx

(2) xxx

(3) xxx

(4) The pronoter sholt-
(o) be responsible Ior all obligqtions,

responsibilities ontl functions under the
provisions of this Act or the rules and
regulotions made thereunder or to the
allottees os per the agreement for sole, or to
the ossociotion ofollottees, os the cose may be,
till the conveyonce ofall the oportments, plots
or buildings, qs the cose may be, to the
allottees, or the common areas to the
ossociation of ollottees or the competent
outhority, as the case moy be.
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Provided thot the responsibility of the
promoter,with respect to the structural defect
or ony other defect for such period os is
referred to in sub-section (3) of section 14,
shall continue eUen ofter the convelonce deed
of o the apartments. plots or buildings. os the
cose may be, to the allottees ore executed,

(b) be responsible to obtain the completion
certificote or the occupancy certificote, or
both, as qpplicable, from the relevant
competent outhority os per local lows or other
lows for the time being in force and to make it
ovoilable to the allottees individually or to the
qssociotion ofallottees, as the cose may be;

(c) be responsible to obtqin the lease certificate,
where the real estote project is developed on a
leqsehold lqnd, specifying the period of lease,
and certilying thot oll dues ond charges in
regard to the leosehold lond has been paid,
and to make the lease certilicote ovailqble to
the ossociotion oI ollottees;

(d) be responsible for providing ond maintoining
the essential services, on reosonoble charges,
till the tokino over of the maintenonce o.f the
proiect b! the ossociation ofthe ollottees:

enqble the lormation of on ossociotion or
socieq/ or co-operotive society, asthe cose moy
be, of the allottees, or qJederation of the some,
under the lows applicablel

Provided thot in the absence of local
lows, the qssociation ofollottees, by whatever
nome colled, sholl be formed within a period of
three months of the majority of qllottees
having booked their plot or aportment or
building, as the case moy be, in the project;

execute o registered conveyonce deed of the
opartment, plot or building, os the case moy
be, in fovour of the qllottee olong with the
undivided proportionate title in the common
oreos to the associqtion of allottees or
competent authoriq), os the cose moy be, as
provided under section 17 ofthis Act;

k)

a
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@) poy oll outgoings until he tronsfers the
physica I possessi on of the rea I esto te p roj ect to
the qllottee or the essociations of aliottees, os
the case moy be, which he has iollected from
the allottees, for the payment oS outgoings
(i n.cl uding I o nd cost, g roun d ren t, m uniclpa lir
other locol taxes, charges for woter or
electricity, maintenance chdrges, including
mortgage loan ond interest on mortgages ir
other encumbronces ond such other Iiaiilities
poyoble to competent authorities, banks ond
Jinoncial institutions, which ore reloted to the
project):

provided thot where any promoter foils
to pqy all or ony ofthe outgoings collected by
him from the ollottees or ony liobility,
mortgoge loan an(l interest thereon before
transferring the real estate project to iuch
qllottees, or the ossociation of the allottees, os
the case moy be, the promoter shall continue
to be lioble, even after the transfer of the
property, to pay such outgoings and penal
chorges, if ony, to the authority or perion to
whom they are payable and be liable for the
cost of ony legol proceedings which may be
tqken therefor by such quthority or persou

(h) after he executes an agreementt'or sale for ony
aportment, plot or building, os the case mov
be, not mortgage ot creqle o chorge on suih
apartment, plot or building, os the case mov
be, ond if ony such mortgoge o, chorge is moie
or creoted then notwithstancling onything
contained in qny other law for the time being
in force, itsholl not olfect the right ond intere;t
ofthe ollotteewho htls taken or agreed to toke
such aportment, plot or building, as the case
may be;"

"14, Adherence to sqnctioned pldns qnd project
specifications by the promoter-

xxx
xxx
ln case ony structurol defect or any other delect in
wor.kmonship, q.uolity or provision olservices or oiy other
obligotions ofthe promoter os per the ogreementior sole
reloting to such development is brought to the iotice oJ

(1)
(2)

Complaint No. 3326 of 2019
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under this Act."

In respect of the above, the authority observes that the
execution of a conveyance deed does not conclude the
relationship or marks an end to the liabilities and obligations

of the promoter towards the said unit whereby the right, title
and interest has been transferred in the name of the allottee

on execution of the conveyance deed.

19. This view is affirmed by the Hon,ble NCDRC in case titled as

Vivek Maheshwari Vs. Emaar I!!GF Land Ltd. (supra)
wherein it was observed as under:

18.

ll wo^uld 
-thus 

be seen that th.e comploinonts whtle toking

llt:::t'o,, in ter:\ oI the qbove relerred printei
n,ondover t.etter of the Op, can, ot best, be soid io hove
otscnorged the Op of its liabilities ond obligations as
enumerated in the ogreemenL However, Lhis hond overtetter, tn my opinion, does not come in the woy oI thecomplainoncs seeking compensotion from this
L^ommrsston under section U(t)(d)of the Consumer
Protection Act for the deloy in detivery of possess1.:,n. The
sotd detoy^omounting too deficiency in the servicesollered
by lhe OP b the comploinonts. fhe righr i'seek
compensotion for the deliciency in the service was neverg:ven up by the complainonts. Moreover, the Consumer
Comploin.t wos also pending belore Lhis Commission ar theme Lhe unit wos handed over Lo the

tn mv vrcw
complainonts. Ih
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8. ..........;.... -. The relotionship of consuner ond service
yoytl", a""t r"L rr-" t,Deed. in favour ot ___ie
co mo la ina nts... _..........

20. From above, it can be said,r;r;;;;::k';:?j;llrr,",
and thereafter execution of the conveyance deed can best be

termed as respondent having discharged its liabilities as per

the builder buyer,s agreement and upon taking possession,

and/or executing conveyance deed, the complainant never
gave up his statutory right to seek delayed possession charges

as per the provlsions of the said Act. Also, the same view has

been upheld by the Hon,ble Suprerne Court in case titled as

Wg. Cdr, Arifur Rahman Khan and Aleya Sultana and Ors.

Vs. DLF Southern Homes pvt. Ltd. (now Known as BEGUR

OMR Homes pvt. Ltd.) and Ors. (Civil appeal no.6239 of
2019) dated 24,Og,ZOZO, the relevant paras are reproduced

herein below:

"34 The developer has not dispute(l these communicotions.
Though these qre four communications issued by the
dev.eloper. the oppellonts submiLted thot,nii "l ,",isoloted oberrotions but fit tnto o pqttern. fn/a"ri"r")
does not sroLe thot it was tailing to ifir 

-rn""hu
purchosers possession of their flois ond ;he ;t;h; ;;q{ecute Lonveyonce ofthe lloLs while reservinq Lheii clam
for compensotion for delqy. On tne rontrary,"ti,e t"rir"of
the communIcotions indicates thot *nit"-ir"rriiri ti|,
Deeds of Conveyonce, the Jtot bu.yers were inloriui ti:,it
no form of protest or reservotion tuou ld be oripr, tl" ii"
Jlot buyers were essenttolly pr,:sentod with an un)o,i,
choice ofeither retoining th;ir rUhL to purriiri"iritoii),
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(in which event they would not get possession or title in
the meontime) or to forsake the claims in order to perfect
their title to the flctts for which they had paid valuibte
consideration. ln this backdrop, the simple question which
we need to address is whether a Jlot buyer who seeks to
espouse o claim agqinst the developer for detoyed
possession con os a consequence ofdoing so be compelletl
to defer the right to obtain q L:onveyonce to perfect their
title. lt would, in our view, be monifestly unreosionoble to
expect that in order to pursue o cloim for compensation
for delayed honding over of possession, the purchaser
must indefinitely dekr obtaining a conveyance of the
premises purchosed or, if thq, seek to obtoin o Deed of
Conveyance to forsoke the right to claim compenso o;.
This bosicolly is o position whi(.h the NCDRC has espoused.
We connot countenqnCe thot view.

35. The llat purchosers invested hord eorned fioney. tt is only
reasonoble to presume that the next logical step is fot the
purchaser to perfect the title to the premises which hove
been ollotted under the terms of the ABA. But the
submission ofthe developer is thot the purchaser forsokes
the remedy before the consumar forum by seeking o Deed
of Conveyonce. To occept such o construction would lead
to on absurd consequence of requiring the purchaser
either to abandon a just claim os a condition for obtuining
the conveyance or to indefinitely delay the execution of thi
Deed of Conveyance pending protracted consumer
litigation."

21. lt is observed that perusal of the agreement/document signed

by the allottees reveals stark incongruities between the

remedies available to both the parties. These documents and

contracts are ex-facie one sided, unfair and unreasonable

whether the plea has been taken by the allottee while filing the

complaint that the documents were signed under duress or

not. The right of the allottee to claim delayed possession

charges shall not be abrogated simply for the said reason.
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22. The allottees have invested their hard-earned money and

there is no doubt that the promoter has been enjoying benefits

of and the next step is to get their title perfected by executing

a conveyance deed which is the statutory right of the allottee.

Also, the obligation of the developer - promoter does not end

with the execution of a conveyance deed. The essence and

purpose of the Act was to curb the menace created by the

developer/promoter and safeguard the interests of the

allottees by protecting them from being exploited by the

dominant position of the developer which he thrusts on the

innocent allottees. Therefore, in furtherance to the Hon'ble

Apex Court judgement and the law laid down in the Wg. Cdr.

Arifur Rahman (supra), this authority holds that even after

execution of the conveyance deed, the complainant allottee

cannot be precluded from his right to seek delay possession

charges from the respondent-promoter.

Findings on the relief sought by the complainants

i. Direct the respondent to immediately pay delay interest

on paid amount of Rs. 90,23,5Ii1/- from29.11.201,4 along

with pendent lite interest till actual possession thereon @

as prescribed in RERA Act.

In the present complaint, the complainants intend to continue

with the project and is seeking delay possession charges as

G.

ZJ.
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provided under the proviso to section 1B[1) of the Act. Sec.

1B(1) proviso reads as under:

"Section 18: - Return ofqmountqnd compensqtion

1B(1). lf the promoter foils to conplete or is unable to give
possession ofon aportment, plot, or building, _

Provided thotwhere an allottee does not intend to withdrow
from the projecl he shall be poid, by the promoter, interest
for every month of delay, till the honding over of the
possession, at such rate os may be prescribed,"

Clause 11 ofthe buyer's agreerpent is reproduced below.

"11. Barring unforeseen circumstances and force mojeure
events as stipuloted hereunder, the possession of the said
apqrtment is proposed to be delivered by the company to the
qllottee within 36 months with the grace period of 6 months
from the date of octual start of the construction of porticulor
tower building in which the registration for ollotment is mode,
subject always to timelypoyment of oll charges including bosic
sale prlce, stsmp duty, registrotion fees and other choiges os
stipulated herein oras moy be demonded by the componyfrom
time to time in this regord. The dote of qctuol stort oI
construction sholl be the date on which the foundotion of the
porticulor Building inwhich the sqid Apqrtment is allotted sholl
be laid os per the certificotion by the Company's
Architect/Engineer-in-chorge of the Complex qnd the siid
certifrcation sholl befinal and binding on the Allottee."

Admittedl, there is delay in completing the proiect in which

the allotted unit is located. However, it is to be seen as to for

how much time, the builder failed to complete the project and

offer the possession ofthe allotted unit to the complainants. A

perusal of clause 11 of builder buyer agreement shows a

period of 35 months with a grace period of 6 months for

handing over the possession from the actual date of

construction ofa particular tower/ building. It is also provided

25.

Page 19 of 25



ffiHARERA
ffi eunriennHr Complaint No, 3326 of 2019

that the date ofactual start ofconstruction shall be the date on

which the foundation of particular building in which the said

apartment is allotted to be laid as per certification by the

companies, architect, engineer, in-charge of complex and said

certification shall be final and binding on allottee. Keeping in

view the above-mentioned provisions of agreement entered

into between the parties, it is pleaded by the complainant that
the construct of the tower in which the allotted unit is started

on 29.L1.201l & the same should have been completed by

29.11.2014 excluding the grace period. However, to prove that

fact nothing is on the record. It is well settled that mere

pleadings can't take proof of evidence. The respondent has

also not placed on file any document in view of clause 11 as

detailed above, so in such a situation the authority has to

depend on documents ofthe same project placed in complaint

bearing RERA-GRG-2660 of 202! wherein as per the payment

plan the ground floor slab was completed on 26.l2.ZOIZ. It
might have taken a period of 6 months to complete

construction of the project up to that stage. So, taking into

consideration these facts the date of construction of the

proiect in which the allotted unit is located comes to be

01..07.201,7. As per clause 11 ofbuilder buyer agreement the

construction ofthe project was to be completed within 3 years

with a grace period of 6 months from the date of start of

construction. It is not proved that the construction was

completed within a period of 36 months and the builder

applied for getting occupation certificate within the grace
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period of 5 months as that period is not allowed while

calculating the totalperiod for delay. The due date for handing

over the possession comes to be June 2074. The occupation

certificate was received by the respondent on 18.08.2016 and

the valid offer of possession of the allotted unit was made on

1,7.12.20L6 so the claimants are entitled for delay possession

charges at the prescribed rate from the respondent with effect

from 0L.07.2074 to 1,7.12.201,6 plus 2 months as per the

provision of section 19 (10) of the Act, 2016.

26. Admissibility of delay possession charges at prescribed

rate of interest: The complainants are seeking delay

possession charges as per the Act. Proviso to section 18

provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for

every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 75, Prescribed rqte of interest- [Proviso to
section 12, section 78 and sub-section (4) dnd
subsection (7) oI section 791
(1) For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) oJ section 19, the "interest at
the rate prescribed" sholl be the Stote Bank of tndia
highest marginal cost of lending rote +20/a.:

Provided that in case the Stote Bank of lndia marginal
cost of lending rote (MCLR) is not in use, it sholl be
replaced by such benchmork lending rates which the
State Bank of lndiq mqy Jix from time to time for lending
to the general public.

27. The legislature in its wisdom in the subordinate legislation

under the provision ofrule 15 ofthe rules, has determined the
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prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases.

28. Admissibility of grace period: The promoter has proposed

to hand over the possession of the apartment within 36
months with the grace period of 6 months from the date of
actual start ofthe construction ofp:rrticular tower/building in
which the allotment is made, subiect always to timely payment
of all charges including basic sale price, stamp duty,
registration fees and other charges as stipulated herein or as

may be demanded by the company from time to time in this
regard.Though it is pleaded that a grace period of 6 months
over and above the period of 36 months to complete the
construction ofthe pro.iect and handing over the possession be

allowed but it is not proved as to for what purpose the period

of 6 months as grace period is being demanded. If it would
have been a case of completion of construction and applying
for occupation certificate within the grace period, then that
period could have been considered. But the construction was

completed was completed only in the year 2016 and not 2014
as per the target date. So, the period of 6 months as claimed
cannot be added for calculating the due date for offer of
possession.

29. Consequently, as per'website of the State Bank of lndia i.e.,

marginal cost of lending rate (in short,

i.e., 70.02.2027 is 7.300/o per annum.MCLR) as on date
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Accordingly, the prescribed rate of interest will be marginal

cost of lending rate +20/o i.e.,9.300/o per annum.

30. The definition of term'interest'as defined under section 2(za)

of the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is
reproduced below:

"(zo) "interest" means the rates of interest payabte by the
promoter or the allottee, as the cose may be.
Explanotion. -For the purpose ofthis clouse-
O the rote of interest chorgeable from the allottee by

the promoter,in coseofdehult, shallbe equotto the
rate ofinterestwhich the promoter shqll be lioble to
poy the qllottee, in cose ofdefaulq

(ii) the interest payqble by the promoter to the ollottee
shall be from the date the promoter received the
amountor ony part thereoftill the dote the amount
or part thereof qnd interest thereon is refunded, and
the interest payoble by the ollottee to the promoter
shall be from the date the allottee defoults in
pqyment to the promoter till the dote it is poid

31. Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate i.e,,

9.30o/o by the respondent/promoter which is the same as is

being granted to the complainants in case of delay possession

charges.

32. 0n consideration of the circumstances, the documents and

other record and submissions made by the parties and based

on the findings ofthe authority regarding contravention as per

provisions of rule 28[2](a), the authority is satisfied that the

respondent is in contravention ofthe provisions ofthe Act. By
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virtue of clause 11 ofthe buyer,s agreement executed between
the parties on 03.01.2072, the construction of the project was
to be completed within 3 years with a grace period of6 months
from the date ofstart ofconstruction. The due date for handing
over the possession comes to be fune 2014. The occupation
certificate was received by the respondent on 1g.0g.2016 and
the valid offer of possession of the allotted unit was made on
17.72.2016 so the claimants are entitled for delay possession

charges at the prescribed rate from the respondent with effect
from 07.07.2014 to 17.12.2016 plus 2 months as per the
provision of section 19 (10) of the Act, 2016. Accordingly, it is
the failure of the promoter to fulfil his obligations,
responsib ilities as per the buyer,s agreement dated
03.01,.20L2 to hand over the possession within the stipulated
period. Accordingly, the non-compliance of the mandare
contained in section 11(4J(a) read with section 1B[1) of the
Act on the part of the respondent is established. As such the
complainants are entitled to delayed possession at rate of the
prescribed interest @ 9.30% p.a. w.e.f .01.07.2014 till the offer
of possession dated LZ.12.2016 as per provisions of section
18(1J ofthe Act read with rule 15 ofthe Rules.

33. Hence, the Authority hereby pass the following order and issue

directions under section 34(0 ofthe Act:

i. The respondent is directed to pay the interest at the
prescribed rate i.e.9.300/o per annum for every month of
delay on the amount paid by the complainants from due
date of possession 01.07.2014 i.e. till the offer of
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possession i.e. 17.12.2076 plus 2 months as per the

provision ofsection 19 (10) oftheAct,2016.

The arrears of interest accrued so far shall be paid to the

complainants within 90 days from the date of this order

as per Rule 16(2) of rules and thereafter monthly
payment of interest till offer of possession shall be paid

before 10th ofeach subsequent month.

The respondent shall not charge anything from the

complainants which is not part of the buyer,s agreement.

Moreover, holding charges shall not be charged by the

promoter at any point of time even after being part of the

agreement as per law settled by the hon,ble Supreme

Court in civil appeal no. 3864-3889 /2020 decided on

1,4 .12 .2020 .

iv. Interest on the due payments from the complainants shall

be charged at the prescribed rate @9.30% by rhe

promoter which is the same as is being granted to the

complainants in case of delayed possession charges.

Complaint stands disposed of.

File be consigned to registry.

34.

1sa-i&r-r"1
Member

(Dr. K.K. Khandelwat)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.02.2027
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