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ORDER

The present complaint dated 15.03.2021 has been filed by the
complainant/allottee in Form CRA under section 31 of the Real
Estate [Regulation and Development) Act, 2016 (in short, the
Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation

of section 11(4)(a) of the Act wherein it is inter alia prescribed
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that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottees as per the

agreement for sale executed inter se them.

Unit and project related details,

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of propesed handing

over the possession, delay peﬂud,_ if any, have been detailed In

the following tabular form:

ol | Dl

5. No. | Heads Information
1. Project na_rnejﬁﬁ- lecatfion. “0ur Homes", Sector
S/ e 87-C, Gurugram.
2. Proj ectpga{‘!af _ e H}:.I;Hiacres
: Hature!‘ﬂg'&#z project | || Lowr cost /affordable
t‘.l ': A\ Il ' _ | group housing colony
4, DTCP license ne, (13 Jof 2012 dated
Wanl U L 522622012
License valid/renewed up to, 01.122019
Name of licensee Prime IT Solution &
Phonix Datatech Service
5. HRERA registerad/ not | Registered vide no. 40 of
registered” ' 2019 dated 08.07.2019
HRERA registration valid up to | 01.12.2019
b, Occupation certificate i. 19.5.2017- Primary
School
. 29.11.2019
Type-1 [5 nos, towers],
Type-1 {3 nos, towers),
Type-2 (2 nos. towers)
ifi. 24.02.2020
Type-1 (16 nos. towers] &
{ommercial

Page 2ol 29




HARERA

2. GURUGRAM

Complaint No. 990 of 2021

Unit no.

502, 5% floor, Tower
| Jasmin

[Page 17 of complaint]

Unit measuring {carpet area) 48 sq. mtrs.
. Date of allotment letter 23.10.2012 (Page 44)
10. Date of execution of apartment | 07.02,2013
buyer's agreement [Page 14 of complaint]
11. Payment plan Time linked payment plan
[Page 47 of complaint]
12, | Total Consideration, Rs.16,00,000/- =
' |Page 47 of complaint|
13, Total amoun _Rs.16,00,000/-
complainan A
deed at p; nf‘é&mﬂa&&f"’“ o .
14. | Consentto establish granted by | 02.12,2013
the HSPCE on :
| (Note: Time for
computation of due date
of delivery of
possession)
15. | Due date, “delivery - of ﬂ:?;iz.zl]lﬁ
possession afﬁr clause 3(a) nF '
apzlrtment hu:-,fer 5 agmﬁmarﬂ:“ {G race period is not
(36 m @3@ allowed)
period !&l'_l F__ J
::ﬂmmEr'.t_ggmBut cﬂnn
upon réceipt ofall hppt‘ﬂvats] A
16. | Date of offer of possession to | 30.11.2019
| the complainant [page 56 of complaint]
17. Delay in  handing over |3 years 1 months 28
possession till 30.01.2020 ie, | days
| date of offer of possession
(30.11.2019) + 2 months
18. Conveyance deed executed on | 13.03.2020

[Page 58 of complaint|

s
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Brief facts of the complaint

The complainant submitted that after seeing advertisements of
the respondent, in the newspaper namely Times of India for
launching the project namely "Our Homes" (hereinafter
referred to as "the said project”) situated at Village Garaul-
Khurd, Sector 37C, Gurugram, Haryana, came into contact with
the executives of the r&spﬂndﬂlt who embarked upon the

:'"p-,'I ¥ e
complainant with their sgﬁtmﬁh with various promises of

timely completion nﬁp}qlectiﬁé;ﬂﬂ' ﬂﬂl_lv&ry' of possession on
time. The cnmplalt_aiﬁt;-f"riiglgli;-g and belfeving completely in the
words, assurances and towering claims made by the
respondent, fell into their trap and agreed to book a unit in the
said project.

The complainant ﬁn;gﬁr subnﬁl:hed l:.hal: a’sum of Rs. 4,12,360/-

(Rupaes Four Lacs, TweIfE’[‘hﬂugand Three Hundred and Sixty
Only) was pmdﬁﬂ%ﬁﬁ%@ﬂﬂw Tﬂ'ﬁfppﬁ&gnt on 10.092012
and booked a Unitno. 502 on the 5% Floor, Tower Jasmin, in the
name of the Complainants and a buyer's agreement was also
sighed between the parties on 07.02.2013.

That the complainant has time and again requested the

respondent to provide the account statement of the said unit,

but the respondent did not pay any heed to the said request.
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The complainant submitted that further payments were made
to the respondent from time to time by the complainant as per
the demand letters. As per clause 3(a) of the Buyer's agreement,
the respondent agreed to handover possession of unit by within
a period of 36 months with a grace period of 6 months from the
date of commencement of construction of the complex. Till date
the complainant has paii‘q Sufﬂ uf Rs. 16,00,000/- (Rupees
Sixteen Only), :_ 'E“"Ha

The complainant suhmu:rf:ti I:hat sinﬁﬂ the date of booking, the
complainant has been ﬂs.lting at prnpusad site, where they find
that the t:nnsl:rm;ﬂnn of the project is at lowest swing and there
is no pﬂﬁﬁlhllltx 111 near future of its cﬂmplE-tEﬂn

That the rumplhinan’i n'ied ‘his level best to resolve the issue of
the delayed |:n*:n55k E% '??tcl';h;'fﬂ n’f;d”ent did not pay any
heed to the said raquastﬁ ufdthe« cﬂmplainant On the contrary
the respondent kept on asking for illegal demand of payment to
the complainant by adding delayed payment interest and other
illegal charges like maintenance etc.

The complainant submitted that the respondent by providing
false and fabricated advertisement, thereby, concealing true
and material facts about the status of project and

mandatory regulatory compliances, wrongfully induced the

complainant to deposit his hard earned money in their so
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called upcoming project, with sole dishonest intention to
cheat them and cause wrongful loss to them and in this
process the respondents gained wrongfully , which is purely
a criminal act. That the respondent has also played a fraud
upon HDFC was facilitating the loan amount in favour of the
buyer and taking untimely payments without reaching the
milestone ﬂfcnnstructlun, ol
o

The complainant suhmlrteﬁ ﬁtal; a&per the BBA, the builder was
required to give ﬂm pﬂssﬁi_qu__:gn of Hle unit by 06.08.2016.
However, after so much él;f_ﬁlud_ﬁhﬁﬂmant, the builder only
gave the offer of possession on 30.11.2019. The respondent had
not delivered the possession of the apefrlltmunt, of which the
complainant is s’ufﬁ:ri,'ng from ecﬂnﬁ;ﬁ{q loss as well as
mental agony, pain aml humﬂaam’e‘i';t\ia}' ‘the act and conduct
of the respondent and tTIus the Eﬁmplamant is entitled to a
compensation. Fli]'th&"mnﬁrn Lthe mnlpiﬁlnant has been
constrained by ~the Trespondent” to [live in a rented
accommodation and pay extra interest on his home loan due to
this delay.

The complainant submitted that the complainant, thereafter
had tried his level best to reach the representatives of
respondent to seek a satisfactory reply for delayed

possession compensation as per the rules and provisions of the
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Real Estate Regulatory Act in respect of the said dwelling
unit but all in vain. The complainant had also informed the
respondent about his financial hardship of paying monthly
rent and extra interest on his home loan due to delay in
getting possession of the said unit The complainant had
requested the respondent to deliver possession of the
apartment citing the E:H;tremﬂ financial and mental pressure
he was going through, byt rﬁipundent never cared to listen
to his grievances anﬂ Ieft thu;m with more suffering and
pain on account af defaqlt and neEi‘lgEnce.
Relief sought ﬁf;he mmplalnant
The com piainant_.]s ekingtha*fn!lnwing ﬁ:I:ef
i. Direct the.i'glﬁ'pph}:l}}:-nt_tu interest @ 18% p.a. which he
charged frum” tp'ﬁmm_er: as ﬁ__er. rolling interest @
18% per annum for the delay which has to calculated
as and when the thirty six months was completed and
thereafter-the grace period was exhausted. Further, the
calculation shall be done on the fotal amount paid at the

above-mentioned interest rate till the date of order

pendente -lite.
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Reply by the respondent

The respondent had contested the complaint on the following

grounds:

(i)

(i)

That the complainant has no cause of action against the
respondent and the alleged cause of action is nothing but
false and frivolous and the respondent has neither caused
any violation of the-prﬁﬂaiﬂns of the Act nor caused any
breach of agreed nhligatl on a@ pEr the agreement between

the parties. Thﬂ l:l_‘rmplai'nt(.i. neither tenable nor

maintainahla amd hm‘. been l’u‘e an oblique motive

when l:hﬂ respondent has alreadﬁ%e ed possession of

ol
the flat ?mi the cnmplamantﬁh : alr

ady taken over
possession and the complaint H’E} E‘«EI;Ii merely filed with
an intent to gain wrongfully a’%cl ;'hn twist the respondent
through the process” of law‘ﬁni:e all the obligations on
behalf nf 8 respunrignt are L‘DRA

That the rEspundI:nl: has beeﬁ'ﬁe W#Iy‘r‘ommlrted to the
deveinpment of the real éstal:e project and secured the
pccupation certificates for both the phases of the project
named "Our Homes". And the delay occasioned in
delivering the possession of the project is only because of

explainable and extendable as per the agreed terms i.e

clause 3 of the Apartment Buyer's Agreement and is due
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(iif)

to causes beyond the control of the respondent. And in
view of the same the complainant has without objection,
protest or reserving any further rights to claim
compensation for delay has already taken over the
possession on 30.06.2020 upon execution of the
conveyance deed dated 17.03.2020 (sic conveyance deed
dated 13.03.2020). - >

That firstly, on grat(t af Ltcense bearing No. 13/2012
dated 22.02.2012 the respnnﬁém applied for all other
relevant penmsmnns -and ﬁauk;l %—:ﬂure the BRI for
Sanr:nun-ni' Bullchng plans unly {Fn*'?iJE 2013 and the
Consent (to Establish by the ﬂﬂ}té"u*f Haryana State
Fu!lutfnn Control Board, Panc %.1;35 only granted on
2.12.2013. Since then the r&gpﬁr;dem is continuing the
cunsn'uctinn of the project,” h;; the License so granted
expired un 21.02 iﬂlﬁ 2. prm]r chﬂ ’EE[‘I]']]EEIIJ[E period
of construction of 36 months anﬁ smr;; 11.02.2016 the
respondent had been seeking fhe renewal of the License
from the Office of Director General Town & Country
Planning, Haryana and finally the same was received on
26.04.2019 and the respondent in a duty bound manner
had completed the entire construction and development

of the project and obtained the first Occupation Certificate
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(iv)

on 29.11.2019 and the second Occupation Certificate on
24.02.2020. And thereupon offered possession of the flat
to the complainant in all its bona fides on 30.11.2019 and
the same was taken over by the complainant on availing
the interest waiver of Rs. 12,153.68/- and the conveyance
for the said unit was also executed.

That the provisions of Real Estate (Regulation and
Development) Act, Zﬂlﬁ n:a:ﬁe into force on 28.07.2017
for which the msgnnd&nl duI}L E}Ed an application dated

.I'

28,08.2017 and due to |apseuﬂrée33rm 13/2012 the
same gﬂt dismissed 'l.-"ldE Orders d

15.01.2018 and
finally aﬂ:Er regular ful]uw upS*anJ Irﬂﬁla] rejections the
project has been registered wde mgggtraﬁun Mo. 40 of
2019 dated 8.07.2019 and the _;aid fact even lead to
further operational abstacles &_resu‘fEUHns of funds in
completion of “the project and,.; leading to delay in
mmpfetlun of the project wl'fll:h hHl:lll been beyond the
control uf the respondents and was Lx“’rtendah]e as per the
agreed terms, That the respondent company had been
hard trying to avail all the approvals, permissions and
sanctions from the relevant Authorities and discharging

the additional costs of renewal of license, plans and

sanctions. And had the approvals & renewal of license be
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v)

(vi)

granted in time the respondent, would have duly
completed the project within the permissible time period.
More so the bans to construction activity imposed by the
NGT from time to time and lastly in the months of October
- November, 2019 have further lead to delay in
completion of the project which are per se beyond the
control of the respumdenl; £

That if the period nfﬁndengr of the license is condoned
and extended than l:hﬂ rcspun&f;nt has delivered the

project well within -rhe agreed perlaﬂ of completion and

\
therefore, there is no occasion or cqjg.e lEf action in favour

|
of the cquiEJ nant l:u*ﬂ!e the pr Zplamt The delay

being ﬂﬂcﬂﬁiﬂnﬁd is hﬁyund the q:untfﬁl

-.-' ".'
e, firstly due ’tﬁ tfreﬁgrant -‘ﬁE E’E}-f’ent to Establish and

f the Respondent

thereaﬁer due to the lapse” ufy License and the same is
&xcusah]epas EﬂﬂtﬂﬂEIHtEd andiagegdﬁgy the parties vide
para 3(b) (I} & (li) of the Apartment Ei?}rer‘s Agreement
executed between the parties aﬁd the agreed period of 36
months plus 6 months grace period is extendable and the
complainant is estopped from filing the present
complaint,

Further it Is stated that it is the Respondent who had been

suffering due to the delay that is being occasioned and has
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(i)

to face extra charges and costs and expenses in getting all
the above permissions renewed and in particular the
renewal of license and the costs of registration under
RERA. Pertinent to note that the respondent has not
received any exaggerated advance amounts from the
complainant and construction as on date is much more
advanced than the anipunt received.

That the cnmplam{ﬁﬁ'js E%l]pﬂd to file the present
complaint due, tn:- his uwn a::ts{ anq‘ conduct of accepting
the pnssessiun a!nn.g wtti'} :u:ru;h r{mnetar_w_.r benefits
mciudmg: walver nf mter&.;:t an?-ﬁu?er charges on
puzsesaium as the complainant has nnhc-a:rmplied with the
demands of the due amounts as m;de b:,f the respondent
at the time nfcrf[&r of pﬂssess{bn ag,:l instead is wrongfully
filing the present cnmplamt. Fertinent to note that the
entire nh]{gatl ons of E:}mplet]ug 'ﬂ%t‘t}'ﬂ%rﬂ_]l!['t is upon the
respnn{t&nt and |the failure to pajr the due amounts in a
timely manner by so many of the al]urtees including the

complainant have led to multiple problems and extra

costs an the respondent leading to further delays.

(viif) That the complainant does not have any cause of action

under the jurisdiction of the Hon'ble Authority and hence

the complaint is liable to be dismissed.
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(ix) That last and not the least the complainant in actual is
only seeking a relief of compensation and interest, apart
from direction for possession which has already been
offered, which are beyond the scope of jurisdiction of the
Hon'ble Authority under Section 36 to 38 of the Act. And
hence the complaint on the face of it is liable to be

rejected.

airy ™
b

jurisdiction of the authority

El  Territorial ;unsdicﬂun

As per notification no. Ugﬁf&ﬂl? ITCP “dated 14.12.2017
issued by Town and Country Plﬂl‘m'tﬂﬁ; epartment, the
jurisdiction of Real Estate Regulatnryﬂﬂtl'llc;[:t? Gurugram shall
be entire Gurugram District for all purpose yi.i'lﬂw. offices situated
in Gurugram. In thﬂ.'presént casé_ﬁ_ t’he ]:ﬁ'c:-ject in question Is
situated within the planning area of Gurugram District,
therefore, this authority has complete territarial jurisdiction to
deal with the present complaint. |

E.l Subject matter jurisdiction

The respendent has contended that the complainant in actual is
only seeking a relief of compensation and interest, apart from

direction for possession which has already been offered which
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are beyond the scope of jurisdiction of the hon'ble authority

under section 36 and 38 of the Act.

The authority observed that the reply given by the respondent
is without going through the facts of the complaint as the same
is totally out of context. The complainant has nowhere sought
the relief of compensation in the complaint. The authority has
complete jurisdiction to dEEldE the complaint regarding non-
compliance of uhligatiuns h;.-' the _promoter as held in Simmi
Sikka v/s M/s EHM MEF Land Ltd. (complaint no. 7 of
2018) leaving aside cumpensatinn whl.r:h is to be decided by the
adjudicating officer if pursued by the cumpiainants at a later
stage. The sald declsmn of the authority has heen upheld by the
Haryana Real Estate Appel’tate Trlhunal in J.ts judgement dated

. o
03.11.2020, in appeal nos, 52 & 64 nfEﬂ 18 titted as Emaar MGF

Land Ltd. V. Simmi kaka nna' anr,’
A N y
Findings on the nhjer:tinns raised hy tlm!.I reipnndent

F.l Whether the e on_of the | mnveyance deed
extinguishes t{he right of the allottee to claim delay
possession charges?

17. The respondent submitted that the complainant has executed

a conveyance deed dated 13.03.2020 and therefore, the
transaction between the complainant and the respondent has

been concluded and no right or liability can be asserted by
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18.

19,

the complainant against the respondent. The present
complaint is nothing but a gross misuse of process of law,

The authority is of the view that the execution of a
conveyance deed does not conclude the relationship or marks
an end to the liabilities and obligations of the promoter
towards the said unit where right, title and interest has been

transferred in the namﬁ';p}f the allottee on execution of the

o v
LY » _rq._'
.12

conveyance deed.

This view is afﬁrfy. J_g Hun bléf NCDRC in case titled as

Vivek I'-laheshwa a@aar MGE l@niLtd (Consumer

case no. 1ﬂ39 n 2016 r.’lﬂted Zﬁ.ﬂti 2%& wherein it was
observed as under. [\ o !
\ ."1 I

7. It wau.'n‘ s be seen that the mm}ﬂpﬁtﬂlnts while taking
possessian’, In| teems of the aaﬂm“mﬁmd printed
handover, “nfithe OF, ‘¢an, ‘gt best, be said to have
d:schﬂrgeﬂ* ﬂ-qf its liabilitles and obligations as
enumerated in theagreement However, this hand over

letter; in-my coesynat-comeyin the way of the
L'::rm_m'ﬂm oﬁd H:ﬂm s from  this
Commissh .m:ﬁﬂn 14 j{ the Consumer

Protection Act forthe delay in deliver ry of possession. The
said d'efuy hlﬁ m u ﬂqﬁ T;; the services
offersd by the OP & the wmpramunti e right to seek
compensation for the deficiency in the service was never
given up by the complainants. Moreover, the Consumer
Complaint was olso pending before this Commission at
the time the unit was handed over to the complainants.

o _have relinguished their legal right to claim
compensation from the OP merely because the basis of
the ik Bt et s i | F it b
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8 i The refationship of consumer and service
provider does not come to an end on execution of the Sale
Deed in favour af the
femphasis supplied)

20. From above it can be said that the taking over the possession
and thereafter execution of the conveyance deed can best be
termed as respondent having discharged its liabilities as per
the buyer's agreement-and u Ipon taking possession, the
complainant never gav:u%lﬂs' Smfllmw right to seek delayed

Ak
o R

possession charges. Hs,per the provisions of the said Act. The

allottees have m\re&'teﬂ%:l.efr hard-ﬂﬂrﬂﬂﬂgnnney which there
l i

is no doubt that the pmmnter has heemeﬂju}nng benefits of

and the next step is tq gqt their tltlE perfﬂ-ﬂtpd by executing a

conveyance deed iEhhch is the statuu::-rj* ﬂéht of the allottee.

) "’l-, | |
The obligation of, tﬂ e Euﬁl_uper - prnmnfer does not end with

the execution of a cu;?uyam:t deed. Also, the same view has
been upheld by the I:turﬁhle Supmme Emtrt in case titled as
Wg. Cdr. Arifur Rahm?n Khan and Ala;rajultana and Ors.
V. DLF Southérn Homes Pvt. Ltd. (now Known as BEGUR
OMR Homes Pvt. Ltd.) and Ors. (Civil Appeal No. 6239 of
2019) dated 24.08.2020, the relevant paras are reproduced
herein below:
"34 The developer has not disputed these communications.
Though these are four communications issued by the

developer, the appellants submitted that they are not
isolated aberrations but fit into a pattern, The developer
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does not state that it was willing to offer the flat
purchasers possession of their flats and the right to
execute conveyance of the flats while reserving their
claim for compensation for delay. On the contrary, the
tenor of the communications indicates that while
executing the Deeds of Conveyance, the flat buyers were
informed that no form of protest or reservation would be
acceptable, The flat buyers were essentially presented
with an unfair chofce of either retaining their right to
pursue their claims (in which event they would nat get
possession or title in the meantime) or to forsake the
claims in order to perfect their title to the fats for which
they had paid valughle consideration, In this backdrop,
the simple question Which We need to address is whether

@ flat buyer who' sog) hu. espolse a claim against the

developer for deidy Session can as @ consequence of
doing so dmpelled to defer the right to obtain o
conveyance.to perfect thein tle, It would, in our view, be
manifestlyinretsonable to ekpect that in order to pursue

a claim for'comp '.--:--u-_- defayed, handing over of
possession, the i pirchaser’ must (Indefinitely  defer
vbtaining a conveyance.of the premises purchased or, if
they seef to obtain a“Deed of Conveviice to forsake the
right ta claim-compensation. This basically is & position
whith the\NCORC | as espaused. Iﬁé%%t countenance

kN .
35. The fla hasers, invested _hard gorned monay. It is
only reasongbl .ﬂ‘ﬂ:‘p mg‘é:ﬁ'};“h-tﬁe mext logical step is
Jor the purchdser.ta. perfect the title to the premises

which i n under the terus of the ABA. But
the submission evgloper is that the purchaser
[orsakes before the consumer forum by

seekjng. @ Deed | of Convepance. To accept such
construction weuld fead 0 on absurd ronsequence of
requiring the purchdsereither to abandon o Just claim as
a condition for obtaining the conveyance or to
indefinitely delay the execution of the Deed of
Conveyvance pending protracted consumer litigation.”

Therefore, in furtherance to the Hon'ble Apex Court judgement
and the law laid down in the Wg, Cdr., Arifur Rahman (supra),
this authority holds that even after execution of the conveyance

deed, the complainant allottee cannot be precluded from his
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right to seek delay possession charges as per provisions of the
Act from the respondent-promoter,

FIl  The period of renewal of license shall be excluded
while computing delay in handing over possession,
The respondent contended that on grant of license bearing no.

13/2012 dated 22.02.2012, the respondent applied for all other
relevant permissions and could secure the BRI for sanction of
building plans only on D'@{%ﬂS’E.zRIE ﬂnd the Consent to Establish
by the Office of Haryau&fﬂ;ati:' Pollution Control Board,

Panchkula was only“granted on 02.12.2013. Since then, the
o Vg N A
respondent continuéd the ,gj;_rg_ﬁ_rgttim‘ n{-r&ie project, but the

& 'I"\-\_ {

license so granlieflq expire‘gl'.nu E_'.“J:.J%!E.EUIE :E.I.E. prior to the
permissible perfad of _pur;'“str?ictiﬁn :bfljﬁi'-nfjunths and since
11.02.2016, the reﬁp:ﬁuﬂ‘};ngé'haﬁ been heékiiig"me renewal of the
license from the nl‘ﬁgﬂ ?‘dﬁ_ﬂ!ﬁgﬂt@iﬁ:_ﬂenem Town & Country

Planning, Haryana and finally t!'_f'e'éa;me has now been received
LR PR SE A |

=

'”:i Thr 1 B.J Ly

F B = | l_!

on 26.04.2019, TA9M) i\
The respondent Is_:izlai_lfhi?iag th”at _dl.i's;.im ndnl-rllenewal of license
by the competent a;tﬁnr;f::r, h1e Iprumnte; was not able to
complete the project in question within the stipulated time and
had the license be granted in time, the respondent would have
duly completed the project within the permissible time period.

The authority is of the considered view that if there is lapse on

the part of competent authority in granting the renewal of
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license within reasonable time and that the respondent was not
at fault in fulfilling the conditions of renewal of license then the
respondent should approach the competent authority for
getting this time period ie. 21.02.2016 till 26.04.2019 he
declared as ‘zero time period’ for computing delay in
completing the project. However, for the time being the
authority is not cunsideriﬂg t}ﬂ# tithe period as zero period and

et
the respondent is liable - or tﬁ‘e delay in handing over

possession as per prwi 5[1:11:5 ;f am ﬂif"t.

Findings on the rehef suught h}? the cumplainant

Relief sought by the cumplamant- Dlref:b t{w respondent to
pay interest @ 18% p.a whir:h is Eﬁﬁrged from consumers as
per rolling mtergst @ lﬁ% pe;i annum fhr ﬂ:e delay which has
to calculated as and. éthH the thirtf@'xlx munths was completed
and thereafter, the g;race ‘jg:-enqd ‘Was exhausted. Further, the
calculation shall h&dfél% unﬁ;;ue E@I@muu;}fpaid at the above-

mentioned interest rate till the dareof order pendente -lite.

G.1 Admissibility of 'chela}'f possession charges
In the present complaint, the complainant intends to continue

with the project and is seeking delayed possession charges as
provided under the proviso to section 18(1) of the Act. Sec

18(1) proviso reads as under-
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"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

B LR LR TR

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

Clause 3(a) of the apartmgglt; hyyers agreement (in short,

-' .=-

il T s D

ﬂn‘ subfect to the
1:]'; E‘{'.ﬁ hpw m ﬁfd' with all the

tfrn_':l.!f_mljd conditions of t 5 .-nge&mcn and nat being in
dejmdru ?ﬂnyﬂfr pr?u!si‘pn:fqyw lities, registration
of sile deed, docamentation, payment of all amount due
and payakle ‘tg_the DEVE PE:H{ y the APARTMENT
ALLOTTEE(S) umder this agreement eic, as prescribed by

the DEVELOPER, the DEVELOPER proposes to hand over

TMES n a period of thirty
“period of %(hahm the date
rof the'Complex upan the

recafpt’ nf all ﬁiﬁ,ﬁern Fﬁhﬂ'qﬂpmuqis Mncluding sanction
of building.planyrevised plan and approval of all concerned
autharities including the Fire Service Department , Civil
Avigtion Department, Traffic Department, Pollution
Control Department etc. as may be reguired for
commencing, carrying on and completing the said Complex
subject to force majeure, restraints or restriction from any
court/outhorities. It is however understood between the
parties that the possession of vorious Blocks/Towers
comprised in the Complex as also the various common
facilities planned therein shall be ready & completed in

Page 20 0f 29




"

HARERA
2 SURUGRAM Complaint No. 990 of 2021

phases and will be handed over to the allottees of different
Block,/ Towers as and when completed in a phased manner.”

The authority has gone through the possession clause of the
agreement and observed that the possession has been subjected
to all kinds of terms and conditions of this agreement and the
complainant not being in default under any provisions of this
agreements and compliance with all provisions, formalities and

documentation as prex@e@%ﬂl’ﬂjﬁ@ promoter. The drafting of
this clause and inmrpuri%ﬁéﬁch conditions are not only
vague and uncer@mﬁm_#;%gﬁ}:}qﬁged in favour of the
promoter and aﬁp%ﬁﬂgﬁgﬁ‘ﬂﬁn a single situation

may make the ;pﬁéi&ss[un c au;a'ﬁigﬂlevaxftj. or the purpose of

|
0 Il '
allottee and thg:cn;nrp.:he d teifnrﬁhaqﬂg over possession
\ P \[ |l £~ ]
loses its meantﬂgl.ﬁ : E'}f“ﬁ ;}j}sih,ssign};:{:lause is read in
cu Sl B LSS S
entirety, the time perio ‘over possession is only a
ty perfod;f handing over p y
tentative period for cnq:pi%ﬁhﬁ*ﬁf?‘if construction of the flat in
i o e
question and the p&n_;ﬁ&e 5l i:k;g}i:h-?xitmﬁi this time period
indefinitely on one wéﬁﬁﬁéliq'\ﬁ the ather, Moreover, the said
—r AN IV
clause is an inclusive clause wherein the numerous approvals
have been mentioned for commencement of construction and
the said approvals are sole liability of the promoter for which
allottee cannot be allowed to suffer. It is settled proposition of
law that one cannot get the advantage of his own fault. The

incorporation of such clause in the buyer's agreement by the
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promoter is just to evade the liability towards timely delivery of
subject unit and to deprive the allottee of his right accruing
after delay in possession. This is just to comment as to how the
builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left with

no option but te sign on the dntted lines.

Admissibility of grace: R,QE&M The apartment buyer's
agreement was executed ﬁg%?;ﬂﬂyﬂﬂla and as per clause 3(a)
of the said agreemenj, t[l('w p‘rhm-:rter 'ﬁ‘as proposed to hand over
the possession of. tﬁ'é,éﬂid Ll.mil: -m&m 35 months with an
extended period of 6 months from the date of commencement
of construction,, T'I'IE Consent to Estabhs}i‘ by the office of
Haryana State Fi:r]luﬂﬂp Board, Pan::hl;u]a iwas granted on
02.12,2013. The' dq-g*:lg& e of handing over | Eﬂssessmn has been
calculated from the. ah (v Itl}ﬂSElj‘T;‘liﬂ establish. In the present
case, the promoter is seélemgt&nmhths time as grace period,
The said period nf lﬂqu&sﬁshaﬂ not’ he granted as the
possession clause clearly s'tates that the p}*nmnter will give the
possession of the salr:l;unh .a-hfhin 36 munths plus 6 months
grace period asked by the promoter was for getting the
approvals needed to complete the construction worlk i.e. after
receiving OC but the promoter has not applied for occupation
certificate within the time limit prescribed ie. by 02.12.2016.
50, as per settled law one cannot be allowed to take advantage

of his own wrong. Accordingly, this grace period of 6 months
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cannot be allowed to the promoter at this stage, The same view
has been upheld by the hon'ble Haryana Real Estate Appellate
Tribunal in appeal nos. 52 & 64 of 2018 case titled as Emaar
MGF Land Ltd, VS Simmi Sikka case and observed as under: -

68. As per the above provisions in the Buyer’s Agreement, the
possession of Retall Spaces was praposed to be handed over to
the allottees within 20 months of the execution of the agreement.
Clause 16{al(ii] of the agreement further provides that there was
a grace period of 120 days. and above the aforesaid period
Jor applying and ﬂbtﬂlﬂr th;:w;m;sm}" approvals in regord to
the commercial pro uyer’s Agreement has been
executed on 09.0520 period of 30 months expired on
09.11.2016. But therg.s ) ﬂ'ﬂl'E'ﬂ,qrf on record that during this
period, the pmqia‘ﬁgm%bgﬂiﬂd te any authority for obtaining
the necessary’ dpprovals w _hﬁﬁﬂ&af fo this project. The
promoter hﬂ-c( _aﬁﬂ‘-'r,_mrj.mu-:mcf of eccupancy
certificate, paly gh 22, ﬂmr?%en LhEFﬂ‘l‘i&i' of 30 months had
already ax . Sa, the pmmp:é?' mnnpl! £laim the bengfit of
groce period qul'ﬂ' dg}ﬂﬂﬂrﬁ'&qnﬂntﬂf the lgarned Authority has

rightly determined :&f due date of passession. |
So in settled prgpnﬂi’h-::rn of law &tscussei a!rnue the facts and

circumstances deta!légthe bultder,.r‘ prnmnter can't be allowed,
6 months of grace pen"hi.ﬁ:q___t:l‘u& pmpuse of calcuiatmg delayed
possession chag”ge? /_E M H:i. I:F":f / " Iﬂ

Admissibility of delay. gussessiun r.hargs_:; at prescribed
rate of interest: *—’!f‘he- ﬂbmp!ainant is" seeking delayed
possession charges at the rate of 18% p.a. however, proviso to
section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
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prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section ($) and subsection (7) of
section 19]

(1)  For the purpase of proviso to section 12; section 18
und sub-sections (4) and (7] of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
nighest marginal cost of lending rate +29.-

Provided that in_case the State Bank nf India

marginal cost of Jénding rate (MCLR) is not in use, it

ced | pusucl benchmark lending rates
dia may fix from time to time

The legislature In Ltgﬁwi sd_;jm in. the Suhurdlnate legislation
under rule 15 uﬂfﬂé f";'ihagl Qaga;mmed the prescribed rate of
interest. The ratm:- Intereat sn ;:Ietrrmmeﬂ tf? the legislature, is
reasonable and if:th,‘e sa;fd mle:ls Fpll:mre;i t@

itwill ensure urrtfngﬂacdcem ali I:hf: se The Haryana Real
Estate Appellate Tﬂhg}mm*abp'ﬂnu&ﬂ & 64 of 2018 titled

s RV
as Emaar MGF Land Ltd. vs. Sin i

ard the interest,

"64. T:IHFIE & _ﬂ' E."Ei u'fgg{g. the i'fariw wirs only
entitled to the ayed possession chmyes,fm terest only at the
rate of RE15/- perisq [t per manth as per flouse 18 of the
Buyer's Agreement fdr the period of such delay; whereas, the
promoter was entitied to interest @ 24% per annum
compounded at the time of every succeeding instalment for
the delayed payments. The functions of the Authority/Tribunal
are to safeguard the interest of the aggrieved person, may be
the allottee or the promoter, The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of hiz dominate pesition and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent ie, to
protect the interest of the consumers/allottees in the real
estate sector, The clauses of the Buyer's Agreement entered
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into between the parties are one-sided, unfair and
unreasonoble with respect to the grant of interest Sor delayed
possession. There are various other clauses in the Buyer’s
Agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer's Agreement dated
09.05.2014 are ex-facie one-sided, unfair and unreasonable,
and the same shall constitute the unfair trade practice on the
part of the promoter, These types of discriminatory terms and
conditions of the Buyer’s Agreement will not he final and
pinding. "

Consequently, as per wehﬂsf;;ﬁgf the State Bank of India i.e.
=5 ‘:ﬁi’ :-1_"_;_:_;:'}:_:..-:\

g A

TR
MCLR) as on date i.e., 0007, f__"_i-—is,t‘?.Sﬁ%. Accordingly, the

PR
prescribed rate upé; Wi Bgmﬂalu‘l’ﬁ(na[ cost of lending rate
F iy i‘E‘-ﬂ-W’ N .."*,‘
+2% l.e, 9.30%, E——r 4
e A . ".“ !.
The definition pfintq:{'m ‘intérest’ as defined under section 2(za)
of the Act prcwk'l%; H‘f&ﬁfhéﬁra;& u;‘f Intﬁerﬁ'sﬁchﬁrgeahle from the
L - J F -,"T
allottee by the promater, in case of defatilt, shall be equal to the
ufﬂ"fﬁ.‘
romoter shall be liable to pay the

allottee, in EHE%EEH:&IRGF?EE sa%un is reproduced

below:

rate of interest whic

OFT } lf ) X i

“[za) “in Eﬂ.:ﬁ't‘\zJa[n} l{b@"mﬁésJ; of interest ,J:uynbﬁe hy the

promoter or the allottee, as the case may be.

Explanation, —For the purpose of this clause—

(1} the rate of interest chargeable from the allottee by the
promaoter, in case of defauly, shall be equal to the rate
of interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii}  the interest payable by the promoter to the allpttee
shall be from the date the promoter received the
ameunt or any part thereof till the date che amount or
part thereof and Interest thereon is refunded, and the
Interest payable by the allottee to the promaoter shall
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be from the date the allotter defawlts in payment to the
promoter till the date it is paid;"

Therefore, interest on the delayed payments from the

complainant shall be charged at the prescribed rate i.e., 9.30%
by the respondent/promoter which is the same as is being
granted to the complainant in case of delayed possession
charges,

On consideration of the -l."!ﬂi]l:l.é]’lﬂh#-ﬁ available on record and the
submissions made by the p:agj;g. @e authority is satisfied that
the respondent is u;l angt;ﬁEoftPe section 11{4)(a) of the
Act by not handm,g, ?y( ]'.-qs&es;siqm by the | q{.ua date as per the
agreement. By wrrae nf ausa 3{*31 of t]m artment buyer's
agreement e:m:uteq b efen =tha parnes ﬂ:*l 07.02.2013, the
possession of th-f.- h:i'q'_q ‘unjt was to be delivered within a
period of 36 months, this.&ﬁraﬁths grace period from the date
of r:nmmencement of construc

related approvals,’ _Tl};e Eﬂeg’]pﬁ p;f 6 mur,fths is not allowed
to the respun_dintL§¢ ﬂ{‘-?. prﬂﬁm hq.“f"lrnﬂt applied for
occupation cert;ﬁcate withi.n tl;é time |il.Tl]'t. prescribed by the
promoter in the apartment buyer’s clause. In the present case,
the consent to establish was granted to the respondent on
02.12.2013. Therefore, the due date of handing over possession

will be computed from the date of consent to establish ie.

02.12.2013 and the due date of possession comes out to be

Page 26 of 29




35.

HARERA

GUH UGH.'E".M Complaint No. 990 of 2021

02.12.2016. The possession was offered on 30.11.2019 after
receiving occupation certificate,

Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 months from the date of
receipt of occupation certificate, In the present complaint, the
occupation certificate was granted by the competent authority
on £29.11.2019. The respﬂpdenl: :nﬁfemrl the possession of the
shbnly on 30.11.2019, so it can

H.r.-"-.'

unitin question to the com E’l_hﬁm
be said that the s-qumTa:paat canie. to know about the
occupation certlﬂca;é;ohﬁ upon ﬂ-;b date bfnﬁfer of possession.
Therefore, in the rerest of na,l:m;al ]usticm the complainant
should be E]'H’Ef.l.q mgﬁﬁ? I;Ime from tﬁe}date of offer of
possession. Thls\q? n}rg{lﬁs ‘of | reamnahle ume is being given to
the complainant L&?m Tnﬂ'nind tggt even after intimation of
possession prat:t!-::a]l}r he haf tn Hfﬂur_ige a lot of logistics and
requisite ducumuﬂ;s fM ﬂu;ﬁn‘g b,'l.l:l'lf:l'l' llmltied to inspection of
the completely, ﬁnished unit but this is subject to that the unit
being handed over ;t the nme uf taking possession is in
habitable condition. It is further darified that the delay
possession charges shall be payable from the due date of
possession i.e. 02.12.2016 till the expiry of 2 months from the
date of offer of possession (30.11.2019) which comes out to he

30.01.2020.

Page 27 of 29



g HARERA

Pt GURUGRAM Complaint No. 990 of 2021

36. Accordingly, it is the failure of the promoter to fulfil its

37.

obligations and responsibilities as per the agreement dated
07.02.2013 to hand over the possession within the stipulated
period. Accordingly, the non-compliance of the mandate
contained in section 11(4)(a) read with provise to section 18(1)
of the Act on the part of the respondent is established. As such

the allottee shall be paid;; by tﬂe promoter, interest for every
‘LE ﬁ"—. _.__ {i_.-
month of delay from due Q‘Eft nf pﬂssessmn Le, 02.12.2016 till

-l'"l'l.r.r

30.01.2020, at presgrﬁ"d rht‘ﬁ T.&., _'9 ,'slitl % p.a. as per proviso to

Directions of thé;ﬂnthurlty ':

g

Hence, the aul:hcﬂ-liy herﬂl-:uy passias this ﬂrﬂgr and issues the

i

following ﬂ1rEf:‘tmns“§ und.er section 3? of the Act to ensure

-u'\_.-
'l.
(!

compliance of nbllgatfpn?mst uprnu tl1|.=: promoter as per the
functions entrusted to ;E_é‘ authurrt? undr;-r section 34(f):

. The res%dﬂ?lep%s}ﬂ&,ec;ﬁﬂ tp'pa}r Eke interest at the
prescribed rate 12,9.30% pér“annurn fﬁr every month of
delay on t]'ld:elamn:]ntdijafd by the :ump]ainant from due
date of possession ie. 02.12.2016 till the expiry of 2
months from the date of offer of possession i.e.
30.11.2019. The arrears of interest accrued so far shall
be paid to the complainant within 90 days from the date

of this order as per rule 16(2) of the rules.
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ll. The respondent shall not charge anything from the

complainant which is not the part of the buyer’s

agreement.
38. Complaint stands disposed of.
39.  File be consigned to registry.

Vi —
[Sank Kumar) (V.K. Goyal)

Member £3 , # Member
(Dr. K.K. Khandelwal)
P Chairman :
Haryana Rem_.E;g@gﬁeg:uiatn@_'ﬁu therity, Gurugram
» y Dated: 01.07.2021

Judgement uploaded on 13.10.2021.
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