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A GURUGR&M Complaint No. 1221 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1221012021
First date of hearing: 01.07.2021
Date of decision : 01.07.2021
Santosh Rani
R/0-71/8, Krishna colony,
Bhiwani Complainant
‘-.r'ersus
M /s Apex Buildwell Pvt. Ltd. P
Address: 14A/36, W.E.A, l{’arui Eagh
New Delhi -110053 _ L, Respondent
CORAM:
Dr. KK, Khandelwal Chairman
Shri Samir Kumar Member
Shri V.K. Goyal ' Member
APPEARANCE:
Shri Karan Govel Advoeate for the complainant
Shri Sandeep Choudhary Advocate for the respondent
ORDER

The present complaint dated 15.03.2021 has been filed by the
complainant/allottee in Form CRA under section 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the
Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for viclation
of section 11{4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions to the allottees as per the

agreement for sale executed inter se them.

Unit and project related details.

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed in

the following tabular form:

S.No. | Heads Information
1. Project name and location "Our Homes", Sector
37-C, Gurugram.
' | Project area 10.144 acres
| | EaTa et T e e
3. Nature of the project | Low.cest /affordable
group housing colony
. +[iTE:F license no. 13 of 2012 dated
1 22022012
| License valid/renewed up to 01.12.2019
| Name of licensee Prime IT Solution &
| Phonix Datatech Service
o | HRERA registered/ not | Registered vide no. 40 of
registered 2019 dated 0DB.07.2019
HRERA registration validup to | 01,12.2019
6. Occupation certificate L 19.5.2017- Primary
School
ii. 29.11.2019
Type-1 (5 nos towers),
Type-1 (2 nos towers),
Type-2 (2 nos towers)
iii. 24.02.2020
Type-1 (16 nos. towers) &
Commercial
! Unit no. 403, 4" Aoor, Tower
Jasmin
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[Page 20 of complaint]
. Unit measuring (carpet area) 48 sq. mtrs.
. Date of allotment letter 23.10.2012 (Page 45)
10. Diate of execution of apartment | 07.02.2013
buyer's agreement [Fage 17of complaint]
11. Payment plan Time linked payment plan
[Page 41 of complaint]
12. Basic sale price Rs.16,00,000/-
,.,E"'"'T.'i "'.?.- [Page 20 of complaint]
T
13. |Total amount pa :1"‘?; ¥ the | Rs.16,00,000/-
complainant as pel g"" ) ":’i' gnce
deedatpagei'? Iﬂ iah
14. | Consenttog ‘“'""""l; 2.12.2013
the HSPCB @ 3 %@ﬁ&%
;."h i Time for
FS b2 1':" ptation of due date
= ery of
o y ‘l.l | 1ssession)
15. | Due ‘li | delive F | 02422016
possessin :
apartmentuys; H' ace period is not
(36 months %0 -grace lnweﬂ'_l
period from Hewdate="
commencement of ¢ # Il'
upon regeig of 4l H n £
16. Date of offer o mm on to | 01.12.2019
the corplainant, ) [lps Asnfreply]
17. |Delay In handing over |3 years 1 months 30
possession till 01.022020 ie. | days
date of offer of possession
(01.12.2019) + 2 months
18. Conveyance deed executedon | 17.03.2020
[Page 27 of reply]
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Brief facts of the complaint

The complainant submitted that after seeing advertisements of
the respondent, in the newspaper namely Times of India for
launching the project namely "Our Homes" (hereinafter
referred to as "the said project”) situated at Village Garaui-
Khurd, Sector 37C, Gurugram, Haryana, came into contact with
the executives of the respondent, who embarked upon the
complainant with their sﬂjﬁi tmm with various promises of
timely completion of project and swift delivery of possession on
time. The complainant, trusting and believing completely in the
words, assurances and towering claims made by the
respendent, fell into their trap and agreed to book a unit in the
said project,

The complainant further submittéd that paid a sum of Rs.
4,12,360/- was paid, as demanded by the respondent on
06.09.2012 and booked an apartment no. 403, 4™ FLOOR in
JASMIN Tower/Building, in the name of the complainant. A
buyer's agreement was also signed between the parties on
07.02.2013,

The complainant submitted that further payments were made
to the respondent from time to time by the complainant as per
the demand letters. As per clause 3(a) of the Buyer’s agreement,

the respondent agreed to handover possession of unit by within
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a period of 36 months with a grace period of 6 months from the
date of commencement of construction of the complex. Till date
the complainant has paid a sum of Rs. 16,00,000/-.

The complainant submitted that since the date of booking, the
complainant has been visiting at proposed site, where they find

that the construction of the project is at lowest swing and there

contrary the

payment to

interest and o

false and fabricated advertis thereby, concealing true

and materiall‘l‘%tAhRE Rﬂﬂuf project and
mandatory m@h@ﬁl‘?[ﬁﬁgﬁ ﬁ:ﬁd Ity Induced the

complainant to deposit his hard earned money in their so
called upcoming project, with sole dishonest intention to
cheat them and cause wrongful loss to them and in this
process the respondents gained wrongfully, which is purely
a criminal act. That the respondent has also played a fraud

upon HDFC was facilitating the loan amount in favour of the
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buyer and taking untimely payments without reaching the
milestone of construction.

The complainant submitted that as per the BBA, the Builder was
required to give the possession of the unit within 36 months
with a grace period of 6 months from the date of

commencement of construction, i.e. by (06.08.2016. However,

_..'_-._.. of which the
loss as well as

thel act and conduct

compensation,

constrained by

; REG
accommodation and pay éxtra<interest on his home loan due to

this delay. TheHﬁnRiEﬁf%ﬂ to resolve the
issue of the dﬂ%ﬁf}@i?ﬁﬁf dent did not pay

any heed to the said requests of the complainant.

The complainant submitted that the complainant, thereafter
had tried his level best to reach the representatives of
respondent to seek a satisfactory reply for delayed
possession compensation as per the rules and provisions of the

Real Estate Regulatory Act in respect of the said dwelling
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unit but all in vain. The complainant had also informed the
respondent about his financial hardship of paying monthly
rent and extra interest on his home loan due to delay in
getting possession of the said unit The complainant had
requested the respondent to deliver possession of the

apartment citing the extreme financial and mental pressure

;‘E:..qg’, .

bk
—:III' .u'-_'r;l |.|i'

p.a. which he
terest @ 18%
calculated as and
completed and
isted. Further, the
calculation's 2 11!'* punt paid at the

ahw&me( @éﬁj@h ’idate of order

pendente -lite.

Reply by the respondent

The respondent had contested the complaint on the following
grounds:

(i} That the complainant has no cause of action against the

respondent and the alleged cause of action is nothing but
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(ii)

false and frivolous and the respondent has neither caused
any violation of the provisions of the Act nor caused any
breach of agreed obligation as per the agreement between
the parties. The complaint is neither tenable nor

maintainable and has been filed with an oblique motive

when the respondent has already offered possession of

the delay occasioned in

da!iverinH ﬁ ﬁ Ms only because of
Explainal{%rﬂ.tj Wbﬁﬁ Rj{rgreed terms Le.

clause 3 of the Apartment Buyer's Agreement and is due
to causes beyond the control of the respondent. And in
view of the same the complainant has without objection,
protest or reserving any further rights to claim

compensation for delay has already taken over the
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(i)

possession on 30.06.2020 upon execution of the
conveyance deed dated 17.03.2020.

That firstly, on grant of License bearing No. 13/2012
dated 22.02.2012 the respondent applied for all other
relevant permissions and could secure the BRIl for
Sanction of Building plans only on 7.05.2013 and the
Consent to Estahlis f@ﬂ;& Office of Haryana State
Pollution Control Bogl u-ﬁ,ﬁ ichkula was only granted on
2.12.2013. Sinet 111 1." reent is continuing the

sy X
constructi "Er% the, r&-_-__ i % cense s0 granted

Planning, Haryana

26.04. EDM R EM@ bound manner
had cum{teﬁ Tﬁj@ﬁ?«gﬂq ‘imr.:l development

of the project and obtained the first Occupation Certificate

on 29.11.2019 and the second Occupation Certificate on
24.02.2020. And thereupon offered possession of the flat
to the complainant in all its bona fides on 1.12.2019 and
the same was taken over by the complainant on

30.06.2020. And the conveyance for the said unit was
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(iv)

also executed and registered vide Vasika No. 15098
dated 17.03.2020.

That the provisions of Real Estate (Regulation and
Development) Act, 2016 came into force on 28.07.2017
for which the respondent duly filed an application dated
28,08.2017 and due to lapse of license No. 13/2012 the

same got disnﬂsseﬁ.;!_.'
""-3.:-_,..(,:_.‘ CA H
finally after % ups and initial rejections the

2019 dat ;a'ﬂr. ; HEE‘-*‘ 3 i fact even lead to
further _ﬁ?ﬁunal@ﬁh?jiﬁﬁk& res r‘-'i&pnns of funds in

§ # Sl |
completi ﬁaf the | roject and, |
- A0 B
completion 7o proje

&
control of th
agreed terms. That™th ondent company had been

hard tryiﬁg'ga fﬁ%ﬂﬁ%aﬁ%%missmns and

sanctions from the relevant Authoriti and discharging
the addiﬁ;gafiig E:f ;fnlewal n'fltlfirzensej plans and
sanctions. And had the approvals & renewal of license be
granted in time the respondent, would have duly
completed the project within the permissible time period.
More so the bans to construction activity imposed by the

NGT from time to time and lastly in the months of October
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(v)

(vi)

and November 2019 have further lead to delay in
completion of the project which are per se beyond the
control of the respondent.

That if the period of pendency of the license is condoned
and extended than the respondent has delivered the
project well within the agrﬁd period of completion and
of the cﬂmpiafnanr uji{“r‘ present complaint. The delay

being occasione ﬁiilf e ‘ontrol of the respondent

i.e. firstly g he-g ﬁ sent to Establish and
there: ‘r.' : to the iap of Lice _- .and the same is
excusable % ont
para 3[']]@
AP
executed heﬁa’:ﬁ‘

%at d and asree -'-'-:;,_ the parties vide

uyer's Agreement
agreed period of 36

months plus 6 mon eriod is extendable and the

o] ATRIEAR Ave 0 oo
=S URUGRAM

That further it is ﬁtated that it is the respondent who had
been suffering due to the delay that is being occasioned
and has to face extra charges and costs and expenses in
getting all the above permissions renewed and in
particular the renewal of license and the costs of

registration under RERA. Pertinent to note that the
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respondent has not received any exaggerated advance
amounts from the complainant and construction as on
date is much more advanced than the amount received,
(vii) That the complainant s estopped to file the present
complaint due to his own acts and conduct of accepting
the possession along with non-monetary benefits

including waiver ,arf"mhgr and other charges on

!|_.. A
-.-h., i

possession as the com

ﬁ‘q:] tead is wrongfully

% to note that the

oject is upon the
e'due amounts in a
ottees including the
complainant have Te tiple prnhlems and extra

costs on %ﬂ’%ﬂ%ﬂﬁaﬁaMr delays.

(viii) That the Idm]:l:]i;’mm L';Ifre_it‘:n.ﬁﬁ !Evelan}r cause of action
under the jurisdlr_'ﬂnn of the Hon h]E Autho rity and hence
the complaint is liable to be dismissed.

(ix) That last and not the least the complainant in actual is
only seeking a relief of compensation and interest, apart
from direction for possession which has already been

offered, which are beyond the scope of jurisdiction of the
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13.

14,

Hon'ble Authority under Section 36 to 38 of the Act. And
hence the complaint on the face of it is liable to be

rejected.

E. Jurisdiction of the authority

E.I Territorial jurisdiction
As per notification no, 1;92;2{}1? -1TCP dated 14.12.2017

be entire Gurugra cl;

in Gurugram. In li;?e E';{ajitm alg
situated wlthll{ "“tife plauﬁuin% fﬁ‘rua \ G am District,

therefore, this %ﬂﬂmr aﬁ %m Fetﬁ Pqp!munial jurisdiction to
deal with the préﬁeu‘tbqij:p ain 1 | /s/

t in question is

>,

¥ '. '.)"
ENl Subject mattw

The respondent has contended that the complainant in actual is
o AN VA CE YA

only seeking a relief of compensation and interest, apart from
o ™l /A~ AR A

direction for possession which has already been offered which

are beyond the scope of jurisdiction of the hon'ble authority

under section 36 and 38 of the Act. The authority observed that

the reply given by the respondent is without going through the

facts of the complaint as the same is totally out of context, The

complainant has nowhere sought the relief of compensation in
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15.

16.

the complaint. The authority has complete jurisdiction to decide
the complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. [complaint no, 7 of 2018) leaving aside compensation
which is to be decided by the adjudicating officer if pursued by
the complainants at a later stage. The said decision of the

authority has been upheld b}r the Haryana Real Estate Appellate
TG

Tribunal in its judgement dated QEFH 2020, in appeal nos. 52 &
P,

64 of 2018 titled as Fmaar MGF Land 5{ V. Simmi Sikka and
oY - = ﬂ-r

SACLIING)

f =5 5/. "E"'r:-_—.-:'i \ __{.‘. 1

Findings on the nh]ecl:mns raised by the q;a:ﬂ:undent

P ..=,_*""|“-

H-.l

F.I Whether I;Ilé g:gecdtiup i:f[

extinguishes en,}llght of H:hq: a 9
'l'\. y 'i-.-_ I; __-Ew--"" 1?. "'-.
F (| "'I.r F

possession charges{ -ﬂi' ‘-r« REGY v/

-!";1.
anr. FA

-
r:j‘-: veyance deed

to claim delay
The respcnden&sqhmlﬁe "F’{Ehg Eﬁrlmnant has executed a
conveyance deed. dﬁf_ﬁdL Iﬁ' therefore, the
wnsaciop MG SO ] f recomeic s
been concluded and no right or liability can be asserted by the
complainant against the respondent. The present complaint is
nothing but a gross misuse of process of law.

The authority is of the view that the execution of a conveyance
deed does not conclude the relationship or marks an end to the

liabilities and obligations of the promoter towards the said unit
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where right, title and interest has been transferred in the name
of the allottee on execution of the conveyance deed.
17. This view is affirmed by the Hon'ble NCDRC in case titled as

Vivek Maheshwari V. Emaar MGF Land Ltd. (Consumer case
no. 1039 of 2016 dated 26.04.2019) wherein it was observed

as under:

7. It would thus be;ﬁeﬂ.ﬂmﬁ the complainants while taking
possession in ‘tBrmseof the above referred printed
handover letter of the ', an, at best, be said to have

P of its EHHEFE&' and ohligations as
Eﬂumé‘rﬂtﬂ,ﬁlﬂb{h £ “However, this hand over

letter, | J_'ﬁih;}dg;ﬂ ot tome in the way af the
;sél@' r‘w n from  this

: under-section 14 the Consumer

Act ﬁ#ﬂz‘é‘de?ffﬁ n's-h'ﬁ? nossession. The
n%ﬁ“- eriey §n the services

itesThe right to seek

irvice was never

the tim E&'ﬂ a ; :

ErE]in I_

{emphnsfssupphed}
18. From above it can be said that the taking over the possession

and thereafter execution of the conveyance deed can best be

termed as respondent having discharged its liabilities as per the
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buyer's agreement and upon taking possession, the complainant
never gave up his statutory right to seek delayed possession
charges as per the provisions of the said Act. The allottees have
invested their hard-earned money which there is no doubt that
the promoter has been enjoying benefits of and the next step is
to get their title perfected by executing a conveyance deed
which is the statutory ng]:l{ n'[' ;y.éﬂlpl:l:ee. The obligation of the
developer - promoter du%

s o

conveyance deed. ij“;ﬂijﬂﬁtbe jﬁ .
han'ble Supremg I case

d with the execution of a

s been upheld by the
Wg. Cdr. Arifur
Rahman m ﬂrAleya S"ultgna and ﬁ . DLF Southern
Homes PvL. L [unw EIIHVTF as IﬂE 'E’IH*—I}HR Homes Pvt.
Ltd.) and Ors. {t@tﬁﬂiﬂﬂl Fu" _:-_l;D of 2019) dated
24.08.2020, the releyant paras

! & REDG
“34 The developer has-not.d

}iced herein below:

these communications,
mmunications fssued by the
imittied Hilrle ﬂJ‘-E:}-" re net
fie-into. o pattern. The developer
due&vnm statethat :rww%ﬂ{!ng\m offer the flat
pur:husaré possession of rhafrjﬁh d the right to
execufe conveyance of the flats while reserving their
claim for compensation for delay. On the contrary, the
tenor of the communications indicates that while
executing the Deeds of Conveyance, the flat buyers were
informed that no form of protest or reservation would be
acceptable, The flat buyers were essentially presented
with an unfair choice of either retaining their right to
pursue their claims (in which event they would net get
possession or title in the meantime) or to forsake the
claims in order to perfect their title to the fTats for which
they had paid valuable consideration. In this backdrap,
the simple question which we need to address is whether
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a flat buyer who seeis to espouse a claim against the
developer for delayed possession can as o consequence of
doing su be compelled to defer the right to obtain o
conveyance to perfect their title. It would, in our view, be
manifestly unregsonable to expect that in order to pursue
a claim for compensation for delayed handing over of
possession, the purchaser must indefinitely defer
oitaining a conveyance of the premises purchased or, If
they seek to obtain @ Deed of Conveyance to forsake the
right to claim compensation. This basically is a position
which the NCDRC has espoused. We cannot countenance
that view.

35 The flat purchm#ﬂymﬂ hard earned money. It is
only remmnnb&e*w W‘ﬂmr the next logical step is
for the purchaser ¢ parfect the title to the premises
which have ba the terms of the ABA. But

o accept such a
i .

;ﬁi@ﬁe purchiser ﬁi‘?’(m ahandon a just claim as
indition  for|-abtaining | the '

ﬂ'Efﬂj"- exec] ; ‘the Deed of

Conye JIE&. pﬁﬂdﬂljgr p D‘?{C

| g{nj litigation,”
Therefore, in fu qxﬂ{ke to thT Hon' {l_l]i Court judgement
and the law laid duwn 1n’ I:I'ne’il'.ir I:,-MIII' Rahman (supra),

this authority hnid% that even 4 ion of the conveyance
deed. the com ;-ft'%l RER ecluded from his

right to seek d%?ayrﬁﬂg?g_ﬁfiiuhd}?t:gssﬁ Wf‘lﬂamuisiuns of the

Act from the respondent-promoter,

F.Il The period of renewal of license shall be excluded
while computing delay in handing over possession.

The respondent contended that on grant of license bearing no.

13/2012 dated 22.02.2012, the respondent applied for all other

relevant permissions and could secure the BRIII for sanction of
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building plans only on 07.05.2013 and the Consent to Establish
by the Office of Haryana State Pollution Control Board,
Panchkula was only granted on 02.12.2013. Since then, the
respondent continued the construction of the project, but to the
misery the license so granted expired on 21.02.2016 l.e. prior to
the permissible period of construction of 36 months and since

- SE—r

he q;ﬂpﬁm, seeking the renewal of the
'_-'I '.:.I_-F.’.

or General Town & Country

11.02.2016, the m5punden1;

.i:"

Planning, Haryana amﬂ"{inally -has now been received

; _;-1_, i _(7
on 26.04.2019, / ._f‘ A 0E0) J\
el E:__.—.l’l"

21. The responde E alrmng tﬁa}:ﬂ :hu,;- to ' newal of license
or Hl as not able to
pulated time and
pondent would have

duly completed the pru;eﬂt"wit e permissible time period.
The authority li‘:ﬂ‘ﬂ“&h (%n%% %‘ﬁdﬁhgt there is lapse on
the part of r:n;nr.le':enﬁ a;uthurﬂ'jr iy g}‘aﬂﬁng the repewal of
license within reasnnahle time and ﬁat the re&pundent was not
at fault in fulfilling the conditions of renewal of license then the
respondent should approach the competent authority for
getting this time period ie. 21.02.2016 till 26.04.2019 be

declared as "zero time period’ for computing delay in completing

the project. However, for the time being, the authority is not
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22

23,

considering this time period as zero period and the respondent

is liable for the delay in handing over possession as per

provisions of the Act.

Findings on the relief sought by the complainant

Relief sought by the complainant- Direct the respondent to

pay interest @ 18% p.a. which is charged from consumers as per

rolling interest @ 18% per: _ﬂ:}{lﬁq’ﬂfﬂr the delay which has to
L3: .f ‘uﬁ; iy

calculated as and when Hy-six months was completed

and thereafter, the grace austed. Further, the

calculation shall f?" the to snt paid at the above-
mentioned inte % till I:he dg,fg of ur%q J:rinl:lente -lite.
=
G.1 Admisslhi]itg ufdela]r pussesslnn :harges
In the present ]Ilhinf, &m l:nmlpl nghr,;i?tends to continue

with the project n‘Es ﬂgﬁﬂ Wssessjﬂn charges as
provided under the pi‘hw&u iﬁ‘ﬁaﬂ!ﬁ: 18{1) of the Act. Sec.

o iR ER A

"Section 1 E: Retuﬁmq‘ ﬂmmm't an{:m]mﬂ
18(1). If ng ,_m‘m”ﬂér fﬂ_{]’.ﬁ" to ﬁﬁ?[&tﬂﬂr Js unable to give
possession of an apartment, plot, or buflding, —

||||||||||||||||||||||||

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promaoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”
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24. Clause 3(a) of the apartment buyer's agreement (in short,

agreement) provides for time period for handing over of
possession and is reproduced below:

“3. POSSESSION

(u) Offer of possession:

“That subject to terms of this Clause 3, and subject to the
APARTMENT ALLOTTEE(S) having complied with all the
terms and conditions of this Agreement and not being in
default under any of the provisions, formalities
registration af .gai'a-' ze, p‘?cumzﬂtﬁn'ari, payment of all
amount due ang yabie to the DEVELOPER by che

dfu;r,nm : o ities including
EWFE‘E Aviotion Deportment,

' ‘ tl.fﬂ' | dngy- ¢arrying on and
I'{m e saiad G force mafeure,
restraints or.restri E!ﬂ m.urr an;p rt/authorities, it is
however * ug -i- Jeen Jthe parties that the

possession o clsfTowers comprised in the
50 s_cammon, facilities planned
E;Im%l %ﬁ% dleigd il phases and will be
han f di Block/Tawers as
undw.hg comple drnﬂah ﬂ'iI'IFI'Er
25. The authority Eaquu}? Fﬂgﬁe@sfnn clause of the

agreement and observed that l;hE possession has been subjected
to all kinds of terms and conditions of this agreement and the
complainant not being in default under any provisions of this
agreements and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of

this clause and incorporation of such conditions are not only
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vague and uncertain but so heavily loaded in favour of the
promoter and against the allottee that even a single situation
may make the possession clause irrelevant for the purpose of
allottee and the committed date for handing over possession
loses its meaning. If the said possession clause Is read in
entirety, the time period of handing over possescion is only a

tentative period for cump]qllqnﬁ'ime construction of the flat in

question and the prnmuter; 5

definitel
indefinitely on nnn&;yfjﬂm!ﬁﬂ o
clause is an incl;.tsj?e clafggeg;héﬁ‘tﬁﬁ m,lmﬂruus approvals

have been me:[t@glmd for mmg&n;&me l:uai" construction and

| L":n
the said appro z‘ib 'hre Eulmh lller k‘ ;umc:l:er for which
allottee cannot alkwed fu #uﬂ%r gﬁﬁed proposition of
law that one :annnﬁe\\:‘ald 'l] his own fault. The
incorporation of such cla irr%t{ihif uyer’'s agreement by the

| | . J
promoter is j ¢ ﬂ*&v{%‘tﬁa%ﬁa&;ﬁmew delivery of

subject unit and to de;lri'ﬂ tht alluttEE u‘[hiﬁ rl’ght accruing after

to extend this time period

er. Moreover, the said

ZIN AV
delay in pnssessmn ThIS 15 ]ust to mmment as to how the

builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left with
no option but to sign on the dotted lines.

Admissibility of grace period: The apartment buyer’s

agreement was executed on 07.02.2013 and as per clause 3(a)
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of the said agreement, the promoter has proposed to hand over
the possession of the said unit within 36 months with an
extended period of 6 months from the date of commencement
of construction. The Consent to Establish by the office of
Haryana State Pollution Board, Panchkula was granted on
02.12.2013. The due date of handing over possession has been
calculated from the date pf‘eqi;}k@m establish. In the present

case, the promoter is seeﬂ » 6 months' time as grace period.

Th id iod of6,
¢ said perio ﬂ{_rinl:r

= .-.:‘I ks I

possession claus; rle.:'ﬁrl}r ﬁﬁﬂﬁh Eh,;é'@inmm:er will give the

r\...._

possession of | ﬂEll.d unit w1th.l1x 36 }mﬂt%s plus & months
d ﬂh:l b li!e r for getting the
grace perio ?ﬁk ¥ p a#nnire i Ms;;? getting
approvals needﬁ\ﬂ. Eumptetﬂaﬂl. C iction work i.e. after
receiving OC but é}wﬁﬁ%tﬂh ;\g?app!ied for occupation
certificate within the tlffl'é‘ﬂﬂn escribed ie. by 02.12.2016.

So, as per setﬂﬁw n%e % %&Lﬁm take advantage

of his own wrofig: Acc:t;i{ngly“mtsmmpepud of 6 months
U]
cannot be allowed to the prumEﬁer at this stage. The same view

has been upheld by the hon'ble Haryana Real Estate Appellate

Tribunal in appeal nos. 52 & 64 of 2018 case titled as Emaar

MGF Land Ltd. VS Simmi Sikka case and observed as under: -
68 As per the above provisions in the Buyers Agreement, the

possession of Retall Spuces was proposed to be handed over o
the allottees within 30 months of the execution of the agreement.
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26.

27.

Clause 16{al(ii} of the agreement further provides that there was
a grace period of 120 days over and above the aforesaid period
for applying and ebtaining the necessary approvals (n regard to
the commercial projects. The Buyer's Agreement has been
executed on 09.05.2014, The period of 30 months expired on
09.11.2016. But there is no materiol on record that during this
period, the promoter had applied to any authority for obtaining
the necessary approvals with respect to this project. The
promoter had moved the application for issuance af occupancy
certificate only on 22.052017 when the period of 30 months had
already expired, So, the promoter cannot claim the benefit af
grace period of 120 days. Consequently, the learned Authority has
rightly determined the dug dabs of passession,

So as settled pmpnsiﬁnn'i;i_:lgﬁﬁjéhfussed above, the facts and

circumstances detailed_.thf-lli'i%’ﬁﬂ;_ . Eq,gyﬂter can't be allowed, 6
" W [ # II |
L

months of grace péried for the purpose of calculating Delayed
PSSR "‘%\

. sl =
Possession Cha ¥, _ T
(W}

(4
D | s :
Admissibility of delay pos: I'?ﬂa prescribed rate
UERENEYN

of interest; Théirhmpliain__'anlé? is[isegkipgﬁléaayed possession
L} 1 1§ of i

/

K | ,
charges at the rﬁfe;iof::}ﬂ&j;;]:.a{ Iwﬁ%pmvisu to section 18
Yy il 1.'#'.
e ¥ - TN
provides that where ﬁn:__ﬂfuﬁegf gﬁ'as'nut intend to withdraw

from the project, he shall be paid, pﬂp;%nter, interest for
Is A j 1 T | | : . ! =

every month nfﬁ_ej ay, till the Hﬂﬁlfgling :i!.iﬁr of possession, at such
# | -,I F % G’ | I". |
| . | — AW

rate as may be prescribed and it has Ee%’i‘i"-.p?ési:rihed under rule

15 of the rules. Rule 15 has been reproduced as under;

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]

{1}  For the purpose of proviso to section 12; section 18:
and sub-sections {4) and {7) of section 19, the "Interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +29.:
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Provided that in cose the State Bank of India
marginal cost of lending rate ([MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of Indio may fix from time to time

for lending to the general public.

28, The legislature in its wisdom in the subordinate legislation
under rule 15 of the rules has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule ;lsft;djuwed to award the interest,
it will ensure uniform pra{:;l‘r%‘ff Q,the cases. The Haryana Real
Estate Appellate Tnhuna["ln ap gﬂ . 52 & 64 of 2018 titled
as Emaar MGF Lan{t&.ﬂﬁﬁlfu _ e

2y f ="

"64. Taki I Lhe case Jﬁ'ﬂm another angl tﬁ:r allottee was anly
entitled tf the delayed pussession eharges fnierest only at the

rate of Rs.15/+ per 5q. [t per m “rlouse 18 of the
Buyer's I'E’arhenthr the ﬂ'i' sieh delay; whereas, the
pmmumrmxmﬂﬂed‘ to inferest @ iZ485 per annum
compounded: at e time ﬂﬁevé{}' swprepding instalment for
the delayed m {the Authority/Tribunal
are to safegu tﬁgl grieved person, may be
the allotiee or the K5 of the parties are to be

balanced and must be & TG :I"he promater cannot be

aflowed uqd&m é"t:- fr-":'a inate position and
to exploit e Vers g thunal is duty
bound to take ihte consideration £ e leg ufwe fntent f.e, to

protect the fn rqw&"mﬂ the’ consumersyallottées in the real
estate seatm;.rﬁze clauses' of the Buyer's | Amment entered
into  between the parties are one-sided, unfalr and
unreasonable with respect to the grant of interest for delayed
possession, There are various other clouses in the Buyer’s
Agreement which give sweeping powers (o the promoter o
cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer's Agreement dated
19.05.2014 are ex-facie one-sided, unfair ond unreasonable,
and the same shall constitute the unfoir trade proctice on the
part of the promoter. These types of discriminatory terms and
conditions of the Buyer's Agreement will not be final and
binding."
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Consequently, as per website of the State Bank of India ie,

https://shi.cojn, the marginal cost of lending rate (in short,
MCLR) as on date ie, 01.07.2021 is 7.30%. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate
+2% i.e, 9.30%.
The definition of term 'interest’ as defined under section 2(za)

of the Act provides that the rate bf interest chargeable from the

ol | ,.l B
S
allottee by the promoter, i e efault, shall be equal to the

rate of interest whi by 1l be liable to pay the
allottee, in case ‘de u't Tiw z“a > ion is reproduced
below: f E‘ Af o

“(za) "in mmqns .lﬂm rﬂ: af i
promoter é"’* Iottee, as ﬂIE I:WIE
Explanatiol ﬁ-—hr the purpose of
(i}  the mgerﬁr Eb:rg]}ﬂb e allattee by the

prom :m m m:;f Equul' to the rate

of intere .ﬁl-l:"l ﬂH' be liable to pay the
ﬂHﬂt.l:ﬂ:. in ea

(il] E Qﬁg‘%ﬁ | ._ to the aliottee

r received the

- the amount or

part thﬂranf d interes refunded, and the

interest payable by the-a remoter shall

be from the date the allottee Hbjhm?ts yment to the
promater till the dote it is paid;”

Therefore, interest on the delayed payments from the

L

[}

complainant shall be charged at the prescribed rate i.e., 9.30%
by the respondent/promoter which is the same as is being
granted to the complainant in case of delayed possession

charges.
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32. On consideration of the documents available on record and the

1 2

submissions made by the parties, the authority is satisfied that
the respondent is in contravention of the section 11{4)(a) of the
Act by not handing over possession by the due date as per the
agreement. By virtue of clause 3(a) of the apartment buyer’s
agreement executed between the parties on 07.02.2013, the
possession of the booked: unit wai to be delivered within a

u.:. p.l LR .

period of 36 months plus 6 lﬂhntg’q grace period from the date

Ll

of commencement of E?I;lﬁﬁ'l;lftlfﬁn H“nq_ receipt of all project
AN

related appmva]; 'Ihlg-,gra;e perlui.?}f @unths is not allowed

._'r ¥

to the respm}dﬁm as the p ﬁ oter % not applied for

,.-fr. !"l

occupation ce ﬂcﬁtﬂ mthin the flme limit-prescribed by the
i U B If A

promater in thﬁlﬁpai"hﬁ}enl;hu?er& i:la’p e:1n the present case,
the consent to ESA’I'.TB:BHS%;[ was g{ ﬁ&iﬁ"l}ﬁxmll respondent on
f k- 3
02.12.2013. Therefore, the" due -ia*vé"" f handing over possession
INA T A

will be computed ‘frpm tlfe da!l,:e nF égnﬁﬁt to establish ie.
02.12.2013 and” the due ﬂate of puﬁﬁsmn ‘comes out to be

! 1. A}

02.12.2016. Th: ]JUESEESIDH was nffered an ﬂl 12.2019 after
receiving occupation certificate.

Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 months from the date of
receipt of occupation certificate, In the present complaint, the

occupation certificate was granted by the competent autherity
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on 29.11.2019. The respondent offered the possession of the
unit in question to the complainant only on 01,12.2019, so it can
be said that the complainant came to know about the sccupation
certificate only upon the date of offer of possession. Therefore,
in the interest of natural justice, the complainant should be
given 2 months’ time from the date of offer of possession. This 2
months' of reasonable timﬁ i-% hﬂﬂg given to the complainant

",.‘u 1rﬂf~.r~1

keeping in mind that e@jj_ Ti

practically he has to’ a;ranE’e J.!DE‘?“E"LETSHEE and requisite
documents tncluﬂjng huE_ n{:t Iu"FP dtq mspemnn of the

—‘-\.J'f

intimation of possession

completely ﬁmssirrgd unit but I'.his ls ayhj ’tﬂ ﬂ'lElt the unit being
!
handed over at ﬁl& time ﬂf tﬂlﬂﬁg stsesﬁiﬂfh is in habitable

condition. It 1‘55'“~furl'|:pel’f l:lanﬁed tl;efdala}r possession

I

charges shall be paj'hbl ; ﬁﬁte of possession l.e
Erz- =G 1{/3#

02.12.2016 till the E:-Ep]:l‘}"'ﬂf"ﬂ* mcm s from the date of offer of

possession {Dl.f_ﬂtgﬂ i‘wgg Py %ﬁtm’k 01.02.2020.

Accardingly, It I8 the faliur? t}f "thE ‘?mmﬁter to fulfil its

obligations and I‘EEF‘-'}H.SIhIlItIEE as per the agreement dated
07.02.2013 to hand over the possession within the stipulated
period. Accordingly, the non-compliance of the mandate
contained in section 11(4)(a) read with proviso to section 18(1)
of the Act on the part of the respondent is established. As such

the allottee shall be paid, by the promoter, interest for every
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month of delay from due date of possession l.e, 02.12.2016 till
01.02.2020, at prescribed rate i.e, 9.30 % p.a. as per proviso to
section 18({1) of the Act read with rule 15 of the rules.
Directions of the authority

Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure

compliance of -:}l::-!igatluns cast upon the promoter as per the

I
1"'

functions entrusted to the q@a%&i&r section 34(f):
The mspnnd%@ ﬂ_jrﬁﬂl:ﬂ 5.?{

ay the interest at the

for every month

of de f::m l:he anmun u:l b e umplajnant from

due diﬁ%aﬂt []DE?E:E?ID[‘I 1&;1 till the expiry of
2 munt'h:f I'T tﬁa dabh fuf possession i.e.
01.12. EDIELTha m f accrued so far shall

E};n"‘-’

be paid to the ‘complainafit within 90 days from the

date nﬁﬁﬂg nfd@ %’Epr tﬂeiﬂ% }"i;%he rules.

The respondent shall mot ? nything from the
Al ‘-.r I

.I'.lq_pr"r.'-._.-l.l'l.....l._ |
complainant which is not the part of the buyers

agreement

36. Complaint stands disposed of.
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37. File be consigned to registry.

=
o By g

Member Memh&r

(Dr. K.K. Khandelwal)
Chairman
Haryana Real Estate Regulators

tre
s o=

HARERA
GURUGRAM
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