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—

The present complaint dated 09:04.2021 has been filed by the

complainant/allottee in Form CRA under section 31 of the Real

Estate (Regulation and Development) Act, 2016 (in short, the

Act) read with rule 28 of the Haryana Real Estate {Regulation

and Development) Rules, 2017 (in short, the Rules) for violation

of section 11{4)(a) of the Act wherein it is inter alia prescribed
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that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottees as per the

agreement for sale executed inter se them.

Unit and project related details.

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, dela‘){' gﬂ,;'mg, g

the following tabular formg =

i-Jt
el -' Lo

H.II}F have been detailed in

5. No. | Heads *—I(Efurmatiun
1. Project na.i'ﬂeaﬂ i | "fgl'h{ Homes", Sector
| .ri’. / T LﬂTﬂxul‘UEmﬂl
Projectarea _ 10. 144 acres
Nature af the project Low cast /affordable
\ group housing colony
A4 DTCP licensenig.. | i'Jf‘j.s;-: of 2012 dated
Cﬂ{;ﬁ- LI L7 0012
License valids %@.’EE%@:E 101.12.2019
Name of icensee | Prime IT Solution &
. ufiﬂatatech Service
B HRE regi e | red vide no. 40 of
registeré'ﬂ‘ 1|[ "}, ||,f b [ ‘1 2019 dated 08.07.2019
HRERA reglstral:mn T8 o up to I.ﬂ. 12.2019
| 6. Occupation certificate i 19.5.2017- Primary
School
i. 29.11.2019
Type-1 [5 nos. towers),
Type-1 [3 nos. towers),
Type-2 (2 nos. towers)
iil. 24.02.2020
Type-1 [16 nos towers ) &
Commercial
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7 Unit no. 612A, 62 floor, Tower
Jasmin
_ [Page 17 of complaint]
8. Unit measuring (carpet area) 48 sq. mtrs.
9, Date of allotment letter 23102012

[Page 45 of complaint]

Date of execution of apartment
buyer’s agreesment

14.02.2013
[Page 14 of complaint]

Payment plan s

Bjon,
I' li.'-'ia._.l"l'\-' g

Time linked payment plan
[Page 41 of complaint]

12,

Tutalﬂnnsideratnuq rgﬂ ~..“~
_f. u,ﬂ“-.ai

Rs.16,00,000/-
[Page 46 of complaint]

13,

Total am A
complai

deed at ﬁ'@ gpe o e

6,00,000/-

14.

Consent to establish | gra n;eﬁ“hy
the HSPCBan

15.

Due date of_'de ;
possession as per c 'Tﬁtrsr a) of

THARE IR

period from  the

cumm&megiem“ of ¢o vﬂgﬁ;{
upon receipt of all appro

uz 1342&13
[!'Iqt_e:'-ﬂme for
utation of due date

| of delivery of
. | possession)
{02.122016

I:ﬂ& period is not
wéd]

L‘J.l

16.

Date of offer of possession to
the complainant

17.

01.12.2019
[page 26 of reply]

Delay in  handing over
possession till 01.02.2020 ie.
date of offer of possession
(01.12.2019) + 2 months

3 years 1 months 30
days

18.

Conveyance deed executed on

11.02.2021
[Page 51 of complaint]
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Brief facts of the complaint

The complainant submitted that after seeing advertisements of
the respondent, in the newspaper namely Times of India for
launching the project namely “Our Homes” (hereinafter
referred to as "the said project”) situated at Village Garaui-
Khurd, Sector 37C, Gurugram, Haryana, came into contact with
the executives of the r&ﬂpmﬂf? who embarked upon the
complainant with their suié_’s“l:ﬂam with various promises of
timely completion of prnject and Ewtft delivery of possession on
time. The complainant; truz_::tmg dt_ad believing completely in the
words, assu refnﬁef and tnwe{t'-i'r.lg claims made by the
respondent, fell 'Inti:r their trap and agreed te book a unit in the
said project. I.'w K \ I | 1/

The cnmplaanant E_Qm];ﬁ!d th&t""! Eum of Rs, 4,12,360/-

(Rupzes Four Laf:s Twe[uh ‘Th ausaﬂ{f Th ree Hundred and Sixty
Only) was paid, as :lemnn:fbtl h}rﬂIE rﬁspnnﬁent on 06.09.2012
and booked a Unlt no, 612A orn the 6@ Floor, Tower Jasmin, in
the name of the complainant and a buyer’'s agreement was also
signed between the parties on 14.02.2013.

The complainant submitted that further payments were made
to the respondent from time to time by the complainant as per

the demand letters. As per clause 3(a) of the Buyer's agreement,

the respondent agreed to handover possession of unit by within
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a period of 36 months with a grace period of 6 months from the
date of commencement of construction of the complex. Till date

the complainant has paid a sum of Rs. 16,00,000/- (Rupees
Sixteen Only].

The complainant submitted that since the date of booking, the
complainant has been visiting at proposed site, where they find

that the construction of thE]!NjﬁcHs at lowest swing and there
o

SN i
.-: A ".:'ll.
is no possibility in near fut -{-“Tu,-,'. its

That the complai _ajwﬁ{‘l time Eﬂd again requested the

i
respondent to prﬁm&a*’ﬁg aémﬁn?taf&}ém of the said unit,

.

but the respon ﬁﬂ}]‘t did not pay any. heed tﬂ ﬂie said request and
tried his level best to resolve the isste| of the delayed
possession, but the rEspundent did not pay any heed to the said

requests of the comiplainant.On- thuhpnptrar}r the respondent
‘'E REOY,~

kept on asking for ~dethand of payment to the

complainant bHﬁ@d@eh%%nﬁ ﬁ?terﬂst and other

illegal charges like'ma tEﬂanq& ete )
N I'._ INLUIN T 1A
The complainant submitted that the respondent by providing

false and fabricated advertisement, thereby, concealing true
and material facts about the status of project and
mandatory regulatory compliances, wrongfully induced the
complainant to deposit his hard earned money in their so

called upcoming project, with sole dishonest intention to
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cheat them and cause wrongful loss to them and in this
process the respondents gained wrongfully, which is purely
a criminal act. That the respondent has also played a fraud
upon HDFC was facilitating the loan amount in favour of the
buyer and taking untimely payments without reaching the
milestone of construction,

The complainant submitted l:hat és per the BBA, the builder was
required to give the puasesslurn of the unit by 06.08.2016,
However, after so nwfh del&zjr ﬂng hqrassment the Builder only
gave the offer o ;p»g_sﬂ*ﬁm;m;m {E'ﬂﬂ‘tﬂ The respondent had
not delivered !’Iﬁ‘pussessmn of the ap: ment of which the
complainant igsiiﬂ“grmé l:l"éim Ecﬂnmltnu; Inss as well as mental
agony, pain and ha}ammant b}r ’cheL ag‘I: aud conduct of the
respondent and thus,, the ‘tomplainant is entitled to a
compensation. Furth.ermnrﬂ;, the complainant has been
constrained b? the respﬂl;dmlt to _ live in a rented

accommodation and pay extra fiiter&st on his home loan due to
\ rd | TR A 'Lf v JI\/ _

—t -

this dalay.

The complainant submitted that the complainant, thereafter
had tried his level best to reach the representatives of
respondent to seek a satisfactory reply for delayed
possession compensation as per the rules and provisions of the

Real Estate Regulatory Act in respect of the said dwelling

Page 6ol 29



10.

i

- GURUGW Complaint No. 1916 of 2021

HARERA

unit but all in vain. The complainant had also informed the
respondent about his financial hardship of paying monthl v rent
and extra interest on his home loan due to delay in getting
possession of the said unit, The complainant had requested
the respondent to deliver possession of the apartment
citing the extreme financial and mental pressure he was
going through, but l'esp;deul: ‘neyer cared to listen to his
grievances and left mm%ﬁm suffering and pain on
account of default and neglfgence

Relief sought h};-iﬁhe mmi:_glarlnahtr'

The complainantis seeking the following relief,

i. Direct the-if#’sﬁnnq‘f;nl::-tu interest @ 18% p.a. which he
charged ﬁ:"am-r:nnsum&r Hs per rnih:nﬁ interest @ 18Y%
per annum }ﬁ{mﬁ_'. ' aitu calculated as and
when the thii’tjt::f:f mnnﬁiﬁ’ Awas completed and
thereafter thesgrace pgqu;ams;expaqsted- Further, the

calculation shall'be done on the total ameunt paid at the
above-mentioned interest rate till the date of order

pendente -lite.
Reply by the respondent
The respondent had contested the complaint on the following
grounds:
(i}  That the complainant has no cause of action against the

respondent and the alleged cause of action is nothing but
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(ii)

false and frivolous and the respondent has neither caused
any violation of the provisions of the Act nor caused any
breach of agreed obligation as per the agreement between
the parties, The complaint is neither tenable nor
maintainable and has been filed with an oblique motive
when the respondent has already offered possession of
the flat and the :nmplamant has already taken over

possession and the e ﬁj&}?gﬁ has been merely filed with

an Intent to twist the respondent

Et lga

ﬁaﬁ;b?t g: the obligations on
behalf of ,ﬂ;g‘ :ﬁspundent are. ;pmpl&t&.
That the respondent hasbeen very well committed to the
de'.reiupm'e.n't of the real estate project and secured the
occupation ccﬂﬁ‘mtﬁsffr?ﬂth;l]pphases of the project
named "QOur E:\n%’:-;jﬁh& “the delay occasioned in

deiiverin%ﬂ% ?E'%E% %’ihé’p%ﬂ]}ct-is only because of

explajnal%.liﬁ :al?di | daiﬂb as)per thetagreed terms ie
clause 3 of the Aparl:menl: Eu_r,rer s ﬂgreement and is due
to causes beyond the control of the respondent. And in
view of the same the complainant has without cbjection,
protest or reserving any further rights to claim

compensation for delay has already taken over the
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possession on 30062020 upon execution of the
conveyance deed dated 17.03.2020.

(iii} That firstly, on grant of License bearing No. 13/2012
dated 22.02.2012 the respondent applied for all other
relevant permissions and could secure the BRIIl for
Sanction of Building plans only en 7.05.2013 and the
Consent to Estahlisj; ﬁﬁﬂ‘tﬁ Office of Haryana State

'h.'l"-1

Pollution Control E%‘iﬂ%ﬂ:hkula was only granted on

A =

2.12.2013. Si%ﬂieifﬁhﬂ regqn‘ﬁndent is continuing the
cnnstructifli ep " ojec "mﬁ'& ﬂ;}

J,.I::ense so granted
expired qh*i 2!]16 ie.p ﬂr m rtnissihle period
of mnstrp'éh n 915 35 n 11.02.2016 the
respunden{:*ﬁa hEEn,i se | of the License
from the DPEEF’)E}LE
Planning, Hawa\hnﬁ*é;aﬂ]}ﬂme same was received on

26.04. Eﬂ’ll:.‘.ﬂpnsf EH_D%’EE%E a&%ty bound manner

had cnm;ﬂﬁted the mq;e“mns:;mcttqnmnd development

|'|1.| I
.-'-..-In.

of the project and obtained the first -:]c::upatmn Certificate

kfshei‘al Town & Country

on 29.11.2019 and the second Qccupation Certificate on
24.02.2020. And thereupon offered possession of the flat
to the complainant in all its bona fides on 20.12.2019 and
the same was taken over by the complainant on

12.01.2021. And lastly the conveyance for the said unit
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was also executed and registered vide Vasika No. 5110
dated 11.02.2021.

(iv) That the provisions of Real Estate (Regulation and
Development) Act, 2016 came into force on 28.07.2017
for which the respondent duly filed an application dated
28.08.2017 and due to lapse of license No. 13 /2012 the
same got dtsmlssed ﬂt[:rﬂrders dated 19.01.2018 and

ps and initial rejections the
i
project has b #Ei% ' vﬁﬂegmtranan No. 40 of

; _'15 ’a}i:{bﬂ’laﬁg‘ fact even lead to

':unal uhstaﬂglﬁ.& refth;l_‘idtiﬂns of funds in
1:::.'|r|11:||vf:ti*';.n:‘i1 f the {F]’ﬂlﬂﬂﬁ a.T‘ui Ieadalng to delay in

I'O-_.:.

ﬂumpletmufnfdth% pFﬂI t whf;:h II&:'I. been beyond the

control of th Fah;ﬁ”o‘rrdantm_ﬂﬂ’ wﬁsmendahle as per the
RES
agreed terms. Tha Th&res]fﬂndent company had been

hard l:r}fii‘[g‘ to 1%\]?;![&“ A glgwﬂi%& permissions and

sanctions ffom Fer!Fya'ht ifsgt}:l-:;rrfhﬁ and discharging

H,,.*' I «.,-'l %
the additional costs of renewal of license, plans and

sanctions. And had the approvals & renewal of license be
granted in time the respondent, would have duly
completed the project within the permissible time period.
More so the bans to construction activity imposed by the

NGT from time to time and lastly in the months of October
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(v)

(vi)

- November 2019 have further lead to delay in
completion of the project which are per se beyond the
control of the respondent.

That if the period of pendency of the license is condoned
and extended than the respondent has delivered the
project well within the agreed period of completion and
therefore, there is no. nr.:mﬁwn or cause of action in favour

"\-'-I
of the complainant t ';'

present complaint. The delay
-'h!

being occasio &5 s hrg'fmid, the; l:bntru! of the Respondent
: -1 =
Le. firstly dug- tﬂ thf.‘ grém*t EF Ecm&ent to Establish and
thereafter d‘lf- to the Iaps,ﬂ af L1cenm=ﬂ and the same is
\o A\ ‘ST E

para 3(b] {tT &a{ii] nf the Ayarpnerﬁ

executed bct‘n\EE ﬂ,ﬂ the agreed period of 36
% I E 3 1_ E!F
months plus 6 munﬂrsgramﬁud s extendable and the

k|
cumplainﬁntf:_f Lﬁﬁx}resb:ﬁp% I%um ﬁl'l_ng the present

complaint.

excusable a4 Enntﬁmplathd and sﬂg:e’eﬂjy the parties vide

uyer's Agreement

| | & - ;

Further it is st;al:e;:l that it is :IIEE.MI‘ESF;DHHEI'IT who had been
suffering due to the delay that is being occasioned and has
to face extra charges and costs and expenses in getting all
the above permissions renewed and in particular the
renewal of license and the costs of registration under

RERA. Pertinent to note that the respondent has not
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(wii)

(viii)

(ix]

received any exaggerated advance amounts from the
complainant and construction as on date is much more
advanced than the amount received.

That the complainant is estopped to file the present
complaint due to his own acts and conduct of accepting
the possession along with non-monetary benefits
including waiver af u‘ll:’&rest and other charges on
}11 J‘l’;l%lil: has not complied with the
demands of the' Tﬁ%ﬁ}t‘s afi"m,ade by the respondent
at the time. ﬂgaga% ' gﬂﬁsﬂﬁmﬁnd&mad is wrongfully
filing the pre?éent cnmplamh Ferﬂ%:t&nritn note that the

possession as the

A b
entire UIJlIEE[iIHDI]S of mmplel:lnn of the’ prulact is upon the
respondent: am:l tLe Ia:]ure to pa}' tha ‘due amounts in a
timely mann‘er h}‘[ ‘many of r;}e allottees including the

= E: 1 ?‘
c:nmplamant have IEd wtn-m‘“ltmle problems and extra

costs on tﬁe E‘Eﬂp%d!!i;é Eﬁing%t@fﬁuiﬁgr delays,

That the cumplqinmrt -:imiﬂ not h’ave any cause of action
under the jurlsdwulun nf the Hnn‘hle Authunty and hence
the complaint is liable to be dismissed.

That last and not the least the complainant in actual is
only seeking a relief of compensation and interest, apart

from direction for possession which has already been

offered, which are beyand the scape of jurisdiction of the
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Hon’ble Authority under Section 36 to 38 of the Act. And
hence the complaint on the face of it is liable to be

rejected.

Jurisdiction of the authority

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and ﬁﬂ“?f‘? :;:Elanning Department, the
jurisdiction of Real Estate Eég’u]atbr}-' Authority, Gurugram shall
be entire Eurugram ﬂgtﬁctfnr all, %mpﬂse with offices situated
in Gurugram, In the;presqnt ﬂi.s;&, tha pmgect in question is
situated wllhln tlie plannlng drea of Euirugram District,

therefore, this aut i

Tlt}i"i. has r:n:zxrn[alaatf.l 'terntﬂ F‘-’lat jurisdiction to
deal with the pl‘ésegt
EIl Subject matter fr;u-isdlcttun f

-
The respondent has mr_lmteqr_;l Ef.i t_hat the complainant in actual is
only seeking a relief of c:nmpensal:icr.n and interest, apart from
direction for pn::;séss_rlpn which has already been offered which
are beyond the scope of jurisdiction of the hon'ble authority
under section 36 and 38 of the Act.
The authority observes that the reply given by the respondent is

without going through the facts of the complaint as the same is

totally out of context. The complainant has nowhere sought the

Page 13 of 29



15,

16.

HARERA
- GURUGEAM Complaint No. 1916 of 2021

relief of compensation in the complaint. The authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promater as held In Simmi
Sikka v/s M/s EMAAR MGF Land Ltd. (complaint no. 7 of
2018) leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later
stage. The said decision of theﬁauthpr&tg.r has been upheld by the
Haryana Real Estate ﬁpp.e.lﬁll:a'ée d'TllT.Eunal in its judgement dated
03.11.2020, in appeai nqs 52 & 54 nfEﬂlE titled as Emaar MGF
Land Lid. V. Efmml; Ei'kkﬂ rmd ﬂnr

Findings on the ﬂh!ectluns raised by the respondent

F.1 Whether ﬂ'le execution of the conveyance deed
E:litingulshek ﬂ:m. right of thE allutte’: to claim delay
possession ::hargés?; - AN
The respondent su!rmlp:ed tﬁat}ﬁe r:pmptalnant has executed a
conveyance deed d,ated" 11 ﬂz‘i?.ﬂfﬁlahd rebiitted the contention
of complainant a.ud contended that the complainant has already
taken the pGESESEiDII'I.-aIld. executed conveyance deed and thus,
not reserving any further rights to claim compensation for delay.

The authority is of the view that the axecution of a conveyance

deed does not conclude the relationship or marks an end to the

liabilities and obligations of the promoter towards the said unit
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where right, title and interest has been transferred in the name
of the allottee on execution of the conveyance deed.

This view is affirmed by the Hon'ble NCDRC in case titled as
Vivek Maheshwari V. Emaar MGF Land Ltd. (Consumer case
no. 1039 of 2016 dated 26.04.2019) wherein it was observed
as under:

"7 de would thus be seen that the complainant while taking
possession  in mmirgan the above referred printed
handover letter of the OP, ¢an, at best, be said to have
discharged the ﬂﬁ’iﬁ"c.hqum}tie: and obligations as

enumerat, en *ngwer' this hand over
letter, ;;y;g aEymg in the way of the
compiging

undef

tion from this Commission

}f-:i} :lf"l e Consumer Protection Act

for the-délay in ‘delivery of possessicn.| The said delay
umquh'h to a dey Efﬂ,ru}'a' rviees offered by the
oF mg’ggmm ainant, The m:q'_:: ek compensation
for .h'le ;Ixhcy in thﬁ service wasnever given up by the
compldindnt. Moreover, the Consutner Complaint was
ase pqnq‘:!ugr fang this Eamnﬂss:nrr af the time the anit
was hﬂﬂdlhl' rto tJ'?E Emn_ﬁri!'ﬂfnﬂnt Therefore. the

: «am.d-:i,wﬂmm b ceciiod

(emphasis supplied)
From above it can be said that the taking over the possession

and thereafter execution of the conveyance deed can best be

termed as respondent having discharged its liabilities as per the
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buyer's agreement and upon taking possession, the complainant
never gave up his statutory right to seek delayed possession
charges as per the provisions of the said Act. The allottees have
invested their hard-earned money which there is no doubt that
the promoter has been enjoying benefits of and the next step is
to get their title perfected by executing a conveyance deed
which s the statutory righ:ﬁflﬁs.e -,aﬂuttee The obligation of the

developer - promoter dﬂﬂi hut, gm:l with the execution of a
- ]

conveyance deed. J“‘-!-Fﬂ“,:ltlE 5ai'lnﬁ ‘l.fip,w‘ has been upheld by the
hon'ble Supreme {_'?Eurt jn .raase _tlﬂﬂd -as Wg. Cdr. Arifur
Rahman Khan and ﬁ]e_',ra Eull:ana and ﬂrs. V. DLF Southern
Homes Pvt. L“lt {Fuw I'Enﬂml as BEG nadmn Homes Pvt,
Ltd) and Ors. {c'iqu Appeal No. | ﬁiaq of 2019) dated

24.08.2020, the re1mra;1t pumzi are r&ﬂmﬂumd herein below:

" -‘

‘34 The developer h&!hnﬂt- dr.s'puted these communications.
Thoughythese, are: faur com rations issued by the
:‘fﬁl’-ﬂiﬂpi Iﬁl ;'%ﬂffﬂnh' su?mh!m' that they are not
isclated ﬁb!rmﬂnﬁﬁ but fit into o pattern. The developer
does- not | stppe-that it -was-willing to affer the flat
purt:ﬁasi'r;sr ,bﬁnessmn of ‘their fiats \and the right to
execute conveyance of the flats while reserving their
claim for compensation for delay. On the contrary, the
tenor of the cemmunications indicates that while
executing the Deeds of Conveyance, the flut buyers were
informed that no form of protest or reservation would be
acceptable. The flat buyers were essentially presented
with an unfair choice of either retaining their right to
pursue their claims (in which event they would not get
possession ar title in the meantime) or to forsake the
clmims fn order to perfect their title to the fMats for which
they hod paid valuable consideration. In this bockdrop,
the simple guestion which we need to address is whether
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a flat buyer who seeks to espouse a claim against the
developer for delayed possession can as a consequence of
doing so be compelled to defer the right to obtain a
conveyance to perfect thelr title. It would, in our view, be
manifestly unreasonable to expect that in order to pursue
a claim for compensation for delayed hending over of
possession, the purchaser must indefinitely  defer
obtaining a conveyance of the premises purchased or, if
they seek to obtain a Deed of Conveyance to forsake the
right to claim compensation. This basically is o position
which the NCORC has espoused. We cannot countenance
that view.

35. The flat purr:hnmvs’ nwst@qf hard earned money. It is
anly reasonable to: presum ‘L'Jat the next logical step is
for the purrﬁn.m}“ﬁp ;raz}'" t the title to the premises
which have beqpa#ﬂmd“l.i the terms aof the ABA. But
Ehe mhméﬂfug ﬂf ﬁf ﬂ'ﬂ'ef is that the purchaser
furm.'feg-‘ j- E:{.rnsumer Jarum by
seem aj‘ E‘an e ~Ta accept such a

&I’nn would™ feﬂd 'tb an ﬂﬁkhrd consequence. of
rgqrmrfng the putchaser either to ah.:rnd'qm a just claim as
i1 ;ﬂﬂp’aﬂﬂn fn.rt' *nbtainfng the | i .:r_‘.lnl.,rey:m:e ar o
rndgmntqf_r -ﬂ‘ﬁ'ﬂy the ﬁ#rm:#tmn. of [ the Deed of
Conveyarice pending protracted consumer litigation.”

19. Therefore, in ﬁu'thg.rhql:’.‘e to the Hun'lljg,le ﬁpﬂx Court judgement

20.

and the law laid dmm i -the ’W’g. Ed_p#rlfur Rahman (supra),
this authority holds tlm?em:}e:ﬁfﬁﬁeﬁfecutlnn of the conveyance
deed, the cumgj_ ottee ‘can #j}g precluded from his
right to seek dﬁ.lzi%_ pu:sfgssmrr cﬁ_g%géfﬁg i:_gr'ipruuﬂsiuns of the
Act from the respondent-promoter.,
E.Il  The period of renewal of license shall be excluded
while computing delay in handing over possession.
The respondent contended that on grant of license bearing no,

13/2012 dated 22.02.2012, the respondent applied for all other

relevant permissions and could secure the BRI for sanction of
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building plans only on 07.05.2013 and the Consent to Establish
by the Office of Haryana State Pollution Contrel Board,
Panchkula was only granted on 02.12.2013. Since then, the
respondent continued the construction of the project, but the
license so granted expired on 21.02.2016 ie prior to the
permissible period of construction of 36 months and since

11.02.20186, the respundenr haﬂ hean seeking the renewal of the

."‘" .-'! ,J

license from the office uf l}llreaf-::r General Town & Country

Planning, Haryana andﬁndly the same ha:-_: now been received

- i.'
-\._,. _.F

on 26.04.2019. ‘_1.5,, ) , \:L L
The respnnder?: ,{'s ﬂaimmg that :lug to l’tun ﬂ:newal of license
by the comp e;&ﬁt%auﬁurt}y ‘the ptFm&t&r was not able to
complete the prqr tin qu esthim wa&n{}tm stipulated time and
had the license I:re gj‘m;ieg‘m time, @Vut‘espﬂndent would have
duly r:nmpleted the prn;ect ‘within the permissible time period.
The authority IE ‘uf’théﬁnnsidﬁraﬂ HJE‘"-"I'" thal:‘lf there is lapse on
the part of competent authority in, granting the renewal of
license within réiasﬂﬁélhlle time and tﬁ::it the respondent was not
at fault in fulfilling the conditions of renewal of license then the
respondent should approach the competent autherity for
getting this time period iLe. 21.02.2016 till 26.04.2019 be
declared as ‘zero time period' for computing delay in

completing the project. However, for the time being, the
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authority is not considering this time period as zero period and
the respondent is liable for the delay in handing over
possession as per provisions of the Act.

Findings on the relief sought by the complainant

Relief sought by the complainant- Direct the respondent to
pay interest @ 18% p.a. which is charged from consumers as
per rolling interest @ 15‘-% per annum for the delay which has
to calculated as and when ;he thihg.r six months was completed
and thereafter, the gf;:me pf&riud wjas exhausted. Further, the
calculation shaH he*dﬁne an the tr.:rl;al amnunt peud at the above-
mentioned mtere;*t rate till the date of nrder pendente -lite.

G.1 Admissihili.qr of ﬂE]Hj’ pussessiun r:harges
In the present gump{amt the cnmPIainahi; intends to continue

with the project ;md_miﬁ ‘seeking d&laj'ved'“pnsmssmn charges as

,*'- T~y

provided under the proviso to section IE{ 1) of the Act. Sec.

18(1) proviso rﬁadﬂaﬁ lmcLEr /
“Section IE‘ .H‘etum nf amount :md mmpenmﬁuﬂ

18(1). If }‘-l'!'ﬁ' promater fu'drm cﬂrr}p#’ene ar fs ‘unaohle to give
possession of an apartment, plot, or building, —

1

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid by the
promaoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”
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Clause 3(a) of the apartment buyer's agreement (in short,
agreement] provides for time period for handing over of
possession and is reproduced below:

“3, POSSESSION
fa)  Offer of possession:
"That subject to terms of this Clause 3, ond subject to the

APARTMENT ALLOTTEE(S) having complied with all the
terms and cenditions of this Agreement and not being in

default under any of the provisions, formalities, registration
of sale deed, duc'umenmym payment of all amount due
and payable fo the DEVELOPER by the APARTMENT
ALLOTTEE(S) under this dgreement etc, as prescribed by
the DEVELOPER.the DEVELOPER proposes to hand over
the possession of :&Wﬂ:&‘ T within a period of thirty

(36} m cEp onths, from the date
of co t-af constry e Complex upon the
receipcof all project related a I.-"EI.!' including sanction of
bui pfan,r‘rewsad plan and ap ?;ur&lf af all concerned
aut';lm'f inclyding the FJF'! s ' Department , Civil

.-l.u'fﬁ 21 pn-ﬁrmﬂn; Trﬂﬂ!c De,r:rgr g Pollution Cantrol

i eic. @s may be regiired for commencing,
mrr;‘ﬁr;ﬁg on and completing the said Complex subject 1o
force \ mgjeure, restraints ﬂl" vestriction  from  any
Euurrfﬂhﬂlhﬂﬂﬂi At 05 hnwéu&.* uudersruad between the
parties tha "‘iﬁh possession | “various Blocks/Towers

:ampn.s‘ed ! i.ﬂﬂmﬂﬁﬂ alse H:Iﬂ' virious commaen
Sfuci rein .;h ady & completed in
pha nd‘@d lottees of dfﬂhr&nt
frn.'t phased manner.”
The autimrlt_-,r has gun& Lhruugh the possession clause of the
| 74 l T | ¢ -1-\

agreement and observed that the pﬂssi!ssiuﬁ has been subjected
to all kinds of terms and conditions of this agreement and the
complainant not being in default under any provisions of this
agreements and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of

this clause and incorporation of such conditions are not only
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vague and uncertain but so heavily loaded in favour of the
promoter and against the allottee that even a single situation
may make the possession clause irrelevant for the purpose of
allottee and the committed date for handing over possession
loses its meaning If the said possession clause is read in
entirety, the time period of handing over possession is only a
tentative period for mmpleﬁﬂn df l;hE construction of the flat in
question and the pmmnter ia‘ ﬂ!ming to extend this time period
indefinitely on one gvé*gtuality Drthe n‘ﬂ'ler Moreover, the said
clause is an mctlufiﬁrrlausn wherain th& Numerous approvals
have been me&tﬁa‘nﬁd for ::nrnme:n;ement ﬂF construction and
the said appru‘uﬁlﬁ’are sule liahilny m' thL prr.r:-muter for which
allottee cannot ’DE a]lgvfﬂd to suffer. Et ,lﬂ settled proposition of
law that one ::amm{ gﬂ;. ‘the: acfvﬂtltagf of his own fault. The
incorporation of sechi%]ausﬁ in thE I:u:-,'er s agreement by the
promoter is jus];:taievada the Hahﬂitj, ‘l;u,wards timely delivery of
subject unit and 1o depr]?e the~ a]luttﬂe of his right accruing
after delay in pnsmﬁsiﬂn Thls is ]ust to comment as to how the
builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left with
no option but to sign on the dotted lines,

Admissibility of grace period: The apartment buyer's

agreement was executed on 14.02.2013 and as per clause 3(a)
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of the said agreement, the promoter has proposed to hand over
the possession of the said unit within 36 months with an
extended period of 6 months from the date of commencement
of construction, The Consent to Establish by the office of
Haryana State Pollution Board, Panchkula was granted on
02.12.2013. The due date of handing over possession has been
calculated from the date E_lf EDHSEI.'I.E Lo establish. In the present

. | "":'..r'

case, the promoter is seehapg b ;rtnnths time as grace period.
The said period of. E}lnmhths ;hé,ﬂ" 11-::-1 be granted as the
possession Ciau&}ﬁ;:lﬂ}rl}' states I:hg;"the prnmnter will give the
possession of ?qe said unll: within_36 mﬂntﬁs plus 6 manths
grace period asﬁaj b;.r the promater was - for getting the
approvals need&;i m‘xmp!ete the ¢ ﬁnstrufﬂnn work i.e. after
receiving OC but- ﬂa:é“' ]:IIsummer hﬂ"..-; J'ﬁ applied for occupation
certificate within the?me “fimit p‘rescrlhed he. by 02.12.2016.
So, as per sanl@‘lgugu%ge ﬁaﬁnqﬁf‘hggHév.;p&ﬁtu take advantage
of his own wmng Hcc::-t’dlngl}- thls grace period of 6 months
cannot be aIIuwed to rhe promoter al: this stage. The same view
has been upheld by the hon'ble Haryana Real Estate Appellate
Tribunal in appeal nos. 52 & 64 of 2018 case titled as Emaar
MGF Land Ltd. VS Simmi Sikka case and observed as under: -
6d. As per the abave provisions in the Buyer's Agreement, the

possession of Retail Spaces was proposed to be handed over to
the allottees within 30 months of the execution of the agreement.
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Clause 16(a){ii} of the agreement further provides that there was
a grace period of 120 days over and above the aforesaid period
for applying and obtaining the necessary approvals in regard to
the commercial projects. The Buyers Agreement has been
executed on 09.05.2014. The period of 30 months expired on
09.11.2016. But there is no material on record that during this
period, the promoter had applied to any outh ority for ebtaining
the necessary approvals with respect to this profect. The
promoter had moved the application for issuance of occupaney
certificate only on 22.05.2017 when the period of 30 months had
already expired. Sa, the promoter cannot claim the benefit of
groce period of 120 days. Consequently, the learned Authority has
rightly determined the due dats of possession.

So, in settled preposition of law discussed above, the facts and
circumstances I:Ietaile‘r‘l,thé':"huH::Iéffprgmnter can't be allowed,

AT A P
6 months of grat:g@eﬂ)b_dﬂﬁﬁf,the pﬂrﬁ‘ﬁsgnf calculating delayed
.!}'l- l‘_h -;'I - "

possession :hagé_;j. / '\
Admissibility '::f éela¥-ﬂhssessiﬁqr_thm& at prescribed
rate of Inte;eﬂ:tw 'ﬁ‘ge _:umpl&jn;ﬁlmr;;" is 1'seek[ng delayed
possession charéés_fﬁfﬂi_g_ﬁte nf lﬂgf@};huwever, proviso to
section 18 prnvidfﬂ-:h i:ﬁ;":c.:'nirﬁere élﬁfig}fﬂqi.l'-ﬁ!@ does not intend to
withdraw ﬁ'ﬂnirf%;!'_li_ﬂi_ Efﬁecﬁ he ﬂhﬂl?%paid‘. by the promoter,
interest for ev_:é:}_r': n&r:.'nr;:th of cle!a},r,":ti-ﬁ the handing over of
possession, at suchmte as.may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection {7) of

section 19]

(1}  For the purpose of proviso to section 12: section 18:
and sub-sections 4) and (T) of section 19, the “interest
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at the rate prescribed” shall be the State Bank of Indfa
highest marginal cost of lending rate +2%,.;

Provided that in case the Stote Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.
The legislature in its wisdem in the subordinate legislation

under rule 15 of the rules has determined the prescribed rate of
interest. The rate of mterest S0 -:ieterrnmer.l by the legislature, is
reasonable and if the said Hﬂﬂ is fnﬂnwed to award the interest,
it will ensure uniform pratﬁcn in aﬁ the'Eases The Haryana Real
Estate Appeilate 'I‘"tliillyah'miappeafr{ Sy Eﬁ & 64 of 2018 titled

as Emaar MGF 'Z:nd 3 £1d. ve: Stmmi sm:a hhsewed as under: -

"64. Tak yu.l cose ﬁam nrmma.r angle, th E uﬂuctea wais only
entmed the | e! ﬂﬂSSE.‘-‘:ﬁ'!ﬂﬂ CHE}E st only at the
rate of R_iiﬁ ﬂ'. per month _nﬂ_* ause 18 of the
Buyer's Ag -.': ﬂcﬂuﬁ b Eﬁ‘n}- whereas, the

24% per annum

prﬂmﬂﬁ'ﬁ!’ 5, 2 ed o ints *’@

compoundetd r@* of eve m%édmg instalment for
the delayed paym The ,ﬁm the Authorfty/Tribunal
are to safeguard the intérest nf}ﬁ; aggrieved person, may be

the ﬂ!!ﬂﬂaﬁ orthe promater, The Fghtsef the parties are to be
batanced ﬁn . mii JJﬂ equ;mbi'e. promoter cannat be
allowed to tuke undué adva ntag e of his dominate position and
£o -Expfﬂﬂ.‘*l'ﬁe naec{sﬁ;ﬂf the }mmﬂ" butyers, This Tribunal is duty
bound to'take Into ‘consideration the legislative intent ie. to
protect the interest of the consumers/alinttees in the real
estate sector. The clouses of the Buyer's Agreement entered
into  between the parties ore onesided, unfoir and
unreasonable with respect to the grant of interest for deloyed
passession. There are various other clouses in the Buyer’s
Agreement which give sweeping powers to the promater to
cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer’s Agreement duoted
U9.05.2014 are ex-fucie one-sided, unfair and unreasonoble,
and the same shall constitute the unfair trade practice on the
part of the promater, These types of discriminatory terms and
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conditions of the Buyer's Agreement will not be final and
binding.”

Consequently, as per website of the State Bank of India ie.

https;//sbico.in, the marginal cost of lending rate (in short,
MCLR) as on date ie., 01.07.2021 is 7.30%. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate
+2% l.e, 9.30%.

The definition of term ’inf}iéigst'. 'a'sﬂeﬁned under section 2(za)
of the Act provides that Ii'lq,:?rﬂtﬂ' uﬁintereﬂ chargeable from the
allottee by the prn‘rpdggrﬂﬁgaﬁﬂ of é&ﬁhlt shall be equal to the
rate of interest &ﬂcﬂh’{he nl'nmﬂ;aer ' be liable to pay the
allottee, in casip»’hf f:lefault. The re;&uant secrh:ln is reproduced
below: A\ .

promoter or the allotiee, as the cuse-may be:

Explanation, —§ '.t_gmpurpme &ft@kf{aﬂse—

fi) Interést charpeahie from the allottee by the
prnmutar in r:ase’ hf’defau L, shnH be equal to the rate

terest i ﬁa pf‘b !'.l'bﬂi'nbiempa_}r the
Hsfﬂu 1
{ii} Fﬂ 51: ayabie by H‘I'E promoter to the allottee

SHFJ‘T be _.I'.""ﬂm ) .I!he date the promotér received the
amaumt orani p:rrt Eher:ﬂfﬁtf‘ the date the amount or
part thereaf and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment ta the
promoter till the date it Is paid;”

Therefore, interest on the delayed payments from the
complainant shall be charged at the prescribed rate i.e, 9.30%

by the respondent/promoter which is the same as is being
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granted to the complainant in case of delayed possession
charges.

On consideration of the documents available on record and the
submissions made by the parties, the authority is satisfied that
the respondent is in contravention of the section 11 (41(a) of the
Act by not handing over pessession by the due date as per the
agreement. By virtue of clause 3{a) of the apartment buyer’s
agreement executed hEh\.I'EEl'I th.éz'-l:;arries on 14.02.2013, the
possession of the huu“kad unil: was, lIIr be delivered within a
period of 36 muptj'm- ph;sxﬁ mnntha grace. period from the date
of mmmencerﬂ@l 6:‘ -:-;:-nstrucl:mn upnn recalpt of all project

related appmuafs. The gra::e pennd df G gntmths is not allowed

'I ." I
r n

to the respnnﬁ‘n:mftﬁ*ﬂsl the prnmnter h‘as not applied for
occupation cerﬁﬁ'ﬁtﬁ*mln the f.'TII}E Iimst prescribed by the
promaoter in the apartment bu;-,rer'fs tzl-iluSE In the present case,
the consent tn::E:Qﬂiﬂ:%l} was gr&gﬂ%d;_ﬂ,_m the respondent on
0Z.12.2013. Therefare, the due date of handing over possession
will be mmpulté{i’ FRom the: date of congant to establish ie
02.12.2013 and the due date of possession comes out to be
02.12.2016. The possession was offered on 01.12.2019 after
receiving occupation certificate,

Section 19(10) of the Act obligates the allottee to take

possession of the subject unit within 2 months from the date of
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receipt of occupation certificate. In the present complaint, the
occupation certificate was granted by the competent authority
on 29.11.2019. The respondent offered the possession of the
unit in question to the complainant only on 01.12.2019, so it can
be said that the complainant came to know about the
occupation certificate only upon the date of offer of possession,
Therefore, in the interest. of. namral justice, the complainant
should be given 2 munth.s Ilm% frnm the date of offer of
possession, This 2 nmn"t}ls n:rf redaso M’Eﬂf‘. time is being given to
the complainant, helfmlg in mind &-311*3.“.?&!1 after intimation of
possession pracﬁ;qﬂy he has to arrange a-lat of logistics and
requisite dc:{:uments mc]udlng but ﬂl‘.ﬂ hm[ted to Inspection of
the completely ‘ﬁ‘riisﬁqi unit but rluﬁci;, 53.11113-‘:!: to that the unit
being handed over at. ti-.rﬂ time nt__iﬂiﬂng possession is in
! i

habitable condition. Et Es furth#ii- ::Earlﬁfad that the delay
possession chaggé isiz%]l b pa],rilbyleaifrqm the due date of
possession i.e. FIE]IEEﬂIE till the expiry of 2'menths from the
date of offer ufli}ﬁgsés'.siun {tnl.lz'.znié) which cames out to be
01.02.2020.

Accordingly, it is the failure of the promoter to fulfil its
obligations and responsibilities as per the agreement dated
14.02.2013 to hand over the possession within the stipulated

period. Accordingly, the non-compliance of the mandate
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contained in section 11(4)(a) read with provise to section 18(1)
of the Act on the part of the respondent is established. As such
the allottee shall be paid, by the promoter, interest for every
month of delay from due date of possession i.e, 02.12.2016 till
01.02.2020, at prescribed rate i.e., 9.30 % p.a. as per proviso to
section 18(1) of the Act read with rule 15 of the rules.

H. Directions of the authority :

35. Hence, the authority herahy pas&;;s this order and issues the
following di:ren:tmns nndm section 3‘}' of the Act to ensure
compliance of uhj?ﬂl;mns cast upﬁ\‘tlfé"»prumnter as per the
functions Entnérgdbt{} the authority | unl:ler section 34(f):

. The r&épum!em 15 directed th pay the interest at the
prescﬂ}n;rll ;15,?] e;'q. 3!'.‘!% p r ;mnum for every month
of dela_y o thE. Armount pﬁid E}' the complainant from
due dal:e ﬂf’ pDESI‘;‘SSIDn i€, !'JE 12 2016 till the expiry of
2 munpslﬁnm the date Eg &ffer of possession ie.
[iLDE.EﬂlH_.‘]_ThE_arrrs uf?’rme:rest accrued so far shall
be pau:l to tt‘]'IJE ::l::m]:llamant within 90 days from the
date of this order as per rule 16{2) of the rules.

ii. The respondent shall not charge anything from the
complainant which is not the part of the buyer's
agreement.

36. Complaint stands disposed of.
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37.  File be consigned to registry.

Vi-
{Salk Kumar) (V.K. G?}'all_}/?

Member Member

ChMA—
(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 01.07.2021

Judgement uploaded on 13.10.2021.
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