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rlDT\ND

coinplaint dated t4.01-.2021 has been filed by'the

complai

Estate (

Act)

and

nt/allottee in Form CRA under section 31 of the Real

lation and Development) Act, 2016 [in short, the

with rule 2B of the Haryana Real Estate fRegulation

opment) Rules, 201.7 [in short, the Rules) for violation

7L(4)(a) of the Act rvherein it is inter alia prescribed

laL6Jh,

;al

of secti
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A.

2.

ffiHARERA
ffiGURUGRAM

I

s.
No.

l:leads In[oFmation

t. Projer:t name and location "Our Homes", Sector

37 -C, GuriJgram.

2. Project afee
t

10.L44 acres

3. Nature of the proje,ct Low cost /aflorrl.abrle groulr

hous;ing color:y

4. DTCP license no. I-3,,,,sG20 12 dated 22.02.20 72
!::.. :,, L

License valid/renewed up

to

,0,1;12.2019

lJanre of licensee :Prime IT Solution & Phonix

Datatech Service

5. not Re vide no.40 of
ilotg dated oq.o7 .zotg

HRERA registration valid up

to
o1.L2.20L9

6. Occupation certificate i.
ii.

L9.S.2Ol7 - Primary School

29.LL.20L9
Type-l (5 nos. towers),
Type-1 [3 nos. towers),
Type-Z [2 nos. towers)

24.02.2020
Tvpe-1 f16 nos. towers) &

Complaint No.4910 of 2A20

that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottees as per the

agreement fbr sale executed inter se them.

Unit and proiect related details.

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay.pgriod, if any, have been detailed in

PageZ of29



Commercial

7. Unit no. 773,7tn floor, Tower Tulip

[Page 19 of complaint]
B. Unit measuring (carpet areaJ 48 sq. mtrs.

9. Date of execution of
apartment buyer's
agreement

18.10.2013

[Page t6 of complaint]

10. Payment plan Time linked payment plan

[Page 44 of complaint]
71. Basic sale price

.,Rs,16,00,000 /-
'{frg. 19 of complaintl

L2. Total amount pAid
complainant ,, =1flSt

conveyance deed atconveyance deed at page 5

,Rs,1"6,00,000 / -

3:
r.., ,1,

L3. Consent to esta
grante,d by the

blish '",

HSPt,B=pn

::, :: .::

14. Due rlate of deliveiy ,of

posses;sion as per clause
3(a) of apartm"ilt Uuyei't
agreernent

[36 nronths + 6 months'
grace period from the date
of commencement of
construction upon receipt
of all approvals)

2.L2t,.2076

(Grace period is not allowerlJ

rlt&
ftAIU

15. Date of offer of possession
to the complainant

20.03.20?,0

[page 73 of complaint]
1,6. Delay in handing over

possession till 20.05.2020
i.e. date of offer of
possession (20.03.2020) + 2
months

3 years 5 months 18 days

ffiHARERA
ffiouRUGRAM Complaint No. 4910 of 20?0
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B.

3.

Complaint No. 4910 of Z0ZO

he complainant submitted that after seeing advertisements of

e respondent, in the newspaper namely Times of India for

unching the project namely "our Homes" [hereinafter
1. .; ..

'erred to as "the said tuated at Village Garaui-

hurd, Sector 37C, Guru came into contact with

e executives of mbarked upon the

mplainant w ous promises of

of possession on

mpletely in the

made by the

ndent, fell in to book a unit in the

,12,360 /- was paid, as; demanded by the respondent on

7.10.2013 and booked an apartment no. 7T3,7tt FLOOR in

ULIP tower/building. A buyer's agreement was executed

en the complainant and the respondent on 18.10 .201,3.

Conveyance deed executed 24.1.L.2020

[Page 49 of complaint]

Brief facts of the complaint

id project.

e complainant further submitted that paid a sum of Rs.

Page 4 of29
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submitted that further payments were made

ndent from time to time by the complainant as per

letters. As per clause 3(a) of the Buyer's agreemen!

ndent agreed to handover possession of unit by within

The co

to the

the

the

a period f 36 months with a grace period of 6 months from the

date of mmencement of construction of the complex. Till date

the com ainant has paid 16,00,000/-.

The com lainant submi the date of booking, the

compl has site, where they find

t swing and there

is no possibili

The complainar

to provide the

the respondent

to provide the account statement of ihe said unit, but the

respondent did not pay= any', heed ,!o thersaid request. Onr the

contrary the respondent kept on asking for illegal demand of
t'

payment to the bomplainant by 'adding 'delayed payment

interest and other illegal charges like nraintenance etc.
-.., 

,l 
, . :

The complainant submil.ted that the respondent by providing

false and fabricated advertisement, rlhereby, concealing true

contrary the respondeni"'1(eplon'*king for illegal demand of

and material facts about the status of project and

mandatory regulatory compliances, wrongfully induced the

complainant to deposit his hard earned money in their SO

to

r futUre of

Page 5 of29
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HAR RA
M GUl?

cheat th

process

The com

required

with a

a crimi act. That the respondent has also played a fraud

upon H was facilitating the loan amount in favour of the

taking untimely payments without reaching thebuyer a

of construction.

Complaint No. 4910 of 20?0

m and cause wrongful loss to them and in this

e respondents gained wrongfully, which is purely

lainant submi the BBA, the Builder was

to give the the unit within 36 months

grace from the date of

:t'' 'o I

delivered the ba:rr:q,;iln,,:of , th€ 4paitment, of which the
t,rr"i ,11,. , ' 11.1 ,,,., ::1i,.

complainant is sufffling,' from economic loss as well as

mental agony, pain anc['har,assmEnt by the act and conduct

of the respondent and thus; the complainant is entitled to a

compensation. Furthermore, the complainant has been

constrained by the respondent to live in a rented

accommodation and pay extra interest on his home loan due to

comme 7.20L7. However,

after m r only gave the

offer of ndent had not

this delay. The complainant tried his level best to resolve the

issue of the delayed possession, but the respondent did not pay

any heed to the said requests of the complainant.

Page 6 of29



I
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10.

C.

11.

HAR
GUR

The com

had tri

rent a

getting

respo t to seek a satisfactory reply for delayed

possess n compensation as per the rules and provisions of the

Real Regulatory Act in respect of the said dwelling

unit but all in vain. The complainant had also informed the

respond t about his fi ship of paying monthly

Complaint No. 4910 ctf 2Ct20

lainant submitted that the complainant, thereafter

his level best to reach the representatives of

extra interest loan due to delay in

e complainant had

requ the

apartment citi
I

per annum for the delay which

when the thirty-six months

session of the

mental pressure

has to calculated as and

was completed and

thereafter the grace period was exhausted. Further, the

PageT of29
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D. Reply by the respondent

12. The respondent had contested the complaint on the following

grounds:

(il That the complainant has no cause of action against the

respondent and the alleged cause of action is nothing but

false and frivolous and the respondent has neither caused

any violation of the provipions of the Act nor caused any
rrrr,r i, ili,i

breach of agreed oblisation a.f, Rer the agreement between

the parties. The g,o laiht , i: neither tenable nor

maintainable ahd h4;,been filed with,an oblique motive

the flat rand the complainant has already taken over
:.:

possession and the complaint has been merely filed with

an intent to $ain wr,glSfultV an,fl arm twist the respondent

through the proceSs of law once all the obligations on

behalf of the lespondeni aie'$nf:f
[ii) That the respondent has'been vefy well committed to the

development of the real estate project and secured the

occupation certificates for both the phases of the project

named "Our Homes". And the delay occasioned in

delivering the possession of the project is only because of

explainable and extendable as ller the agreed telrms i-e.

clause 3 of the Apartment Buyer's Agreement and is due

when thg ile;pondentrnt has already toffered possession of

Page 8 of29
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da

Plan

26.0

had

Complaint No. 4910 of 2020

ses beyond the control of the respondent. And in

of the same the complainant has without objection,

pro or reserving any further rights to claim

com nsation for delay has already taken over the

ion and the conveyance deed dated Z4.lt.zOZO

was :ecuted.

That firstly, on g

22.02.2072

e bearing No. 73/201,2

ent applied for all other

secure the BRIII for

.05.2013 and the

Co Haryana State

only granted onPoll

2.12 is continuing the

License so granted

on 21,.02. i: to the permissible period

n

t

o

cons

expir

of cc 1.7.02.2016 the

res of the License

from e ffice of Director General Town & Country

ttstruction of !i6 months ernLcl since

ng, Haryana and finally the same was received on

.201,9 and the respondent in a duty bound manner

mpleted the entire construction and development

rd

th

Page 9 of29



HARE

iv) Tha

24.

tot

for

28.

opmentJ Act,

ich the res

0 .2017

same got

finally after regular follow ups and initial rejections the

project has- been registered vide Re$istration No. 4O of

2Ot9 dated 8'.07.2019 iand the said,facr even lead to

further operational obstacles & restrictions of funds in
'' ,., ;,,;;t:::i' 

i '"t,-r", '"

completion of the project and leading to delay in

completion'of the projgcti'which had been beyond the

control of the 
,respondents 

and was extendable as per the

agreed terms. That the respondent company had been

hard trying to avail all the approvals, permissions and

sanctions from the relevant Authorities and discharging

the additional costs of renewal of license, plans and

sanctions. And had

granted in time

Complaint No. 4910 of 2020

.2020. And thereupon offered possession of the flat

complainant in all its bona fides and the same was

over by the complainant on OZ.O9.ZO20. And the

ance for the said unit was also executed and

vide Vasika No. 2997 dated Z4.LI.ZOZO.

the provisions of Real Estate [Regulation and

into force on 28.07.2017

filed an application dated

e No. 1,3/201,2 the

19.01,.201,8 and

the approvals & renewal of license be

the respondent, would have duly

Page 10 of29
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HARE

co

Mo

NG

and

com

cont

Tha

and extended tha

project well

therefore,

of the co

excusable as conteftplated"d{i{ agreed by the parties vide

I of the respondent.

if the period

para 3(bl [i) & [ii) oi[ the t\partrnent Buyr:n's ,Agreremenl:

execu

months plus 6 months grace period
I

complainant is estopped from

complaint.

vi) That further it is stated that it is the respondent who had

been suffering due to the delay that is being occasioned

and has to face extra charges and costs and expenses in

Complaint No. 4910 of 2020

eted the project within the permissible time period.

so the bans to construction activity imposed by the

fr<lm time to time and lastly in the months of October

November 20L9 have further lead to delay in

letion of the project which are per se beyond the

of the license is condoned

ndent has delivered the

of completion and

of action in favour

plaint. The delay

f the respondent

to Establish and

and the same is

period of 36

is extendable and the

filing the present

Page 11 of29
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getting all the above permissions renewed and in

particular the renewal of license and the costs of

registration under RERA. Pertinent to note that the

respondent has not received any exaggerated advance

amounts from the complainant and construction as on

date is much more advanced than the amount received.

(vii) That the complainlnq;1*i1leS.fgPpea to file the present
''"'';riiii; 

I i i, iii 1:

complaint due to hiffip;;auets and conduct of accepting
,ttt" 

t 
t

the possession along. 'with non-monetary benefits

including waiver of lnter$it aila other charges on

,:it tit-: ,,it,:.1t, , .-

possessio'h 5i tne ,:otnftainaht has not complied with the

demands
'" ". tn: comnlT"il'

; of the due amounts i

I

:I ). l:,. I 'r'':t Ibhril 
"*u"*ahe* 

the respondent

at the time of offer. of'posselssio,n ilnd instrearl is wrclngfully;selssio,n ilnd insl
)'

- :1*r*;4 i::+,i-: .:E,t ./6a;;:

filing the present complaintTfu
!! .......8 .; g

ffReffinent to note that the

entire obligations of completion of the project is upon the
'l:,,i :: ;. .,.. .;,::

respondent and,the failurg to 
:Pai 

the,due amounts in a

timely manner by so many of the allottees including the

complainant have led to multiple problems and extra

costs on the respondent leading to further delays.

(viii) That the complainant does not have any cause of action

under the jurisdiction of the Hon'ble Authority and hence

the complaint is liable to be dismissed'

Page. LZ of29



E.

13.

1.4.

HARE

Hon

last and not the least the complainant in actual

seeking a relief of compensation and interest, a

ted.

urisd n of the autho

IT
s per noti

ssued by T

urisdiction of

entire Guru

Gurugram. In

onl

fro

ituated withi6. the

herefore, this author

with the: present complaint.

II Subject matter iurisdiction

e respondent has contended that the complainant in actual

,y seeking a relief of compensation and interest, apart fro

rection for possession which has already been offered whi

re beyond the scope of jurisdiction of the hon'ble authori

Complaint No. 4910 of 2020

direction for possession which has already bee

which are beyond the scope of jurisdiction of

e Authority under Section 36 to 38 of the Act. A

the complaint on the face of it is liable to b

ted 74.1,2.201

partment, th

; Gurugram

th offices si

roject in question

of Gurugram Distri

jurisdiction

Page 13 of
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ffiHARERA
#fr eunuennrr,r

under section 36 and 3B of the Act. The authority observed that

the reply given by the respondent is without going through the

facts of the complaint as the same is totally out of context. 'Ihe

complainant has nowhere sought the relief of compensation in

the complaint. The authority has complete jurisdiction to decide

the complaint regarding non-compliance of obligations by the

promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land

Ltd. (complaint no. 7 of 20.18), leaving aside comperlsation

which is to be decfde,{..by !tS afjudicating officer if pursued by

the complainants,.at a later stage. The ;aid decision of the
...

authority has been upheld by the Halyana Real Estate Appellate

Tribunal in its judgement dated 03.1,1.2020, in appeal nos. 52 &
::.:)

64 of 201,8 titled as Emaar MGF Land Ltd. V. Simmi Sikka und

qnr.

F. Findings on the obiections raised by the respondent

"'l: 

tttt 

" 

'" l'

F.I Whether the exeiution of the conveyance deed
extinguishes the right of the allottee to claim delay
possession charges? 

:

15. The respondent submitted that the complainant has executed

a conveyance deed dated 24.11,.2(120 and therefore, the

transaction between the complainant and ther respondent has

been concluded and no right or liability can be asserted by

the complainant against the respondent. The present

complaint is nothing but a gross misuse of process of law.

Complaint No. 4910 of 2020

Page 14 of29



HARERA
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16. The authority is of the view that the execution of a

conveyance deed does not conclude the relationship or marks

an end to the liabilities and obligations of the promoter

towards the said unit where right, title and interest has been

transferred in the name of the allottee on execution of the

conveyance deed.

1,7. This view is affirmed by thg1fiop'ble NCDRC in case titlecl as

Vivek Maheshwari V. [T,,"al McF Land Ltd. (Consumer

case no.

observed

'7.

1039 ofL;p,!6 4ate0 26,,04,2019) wherein it was

i 
''1{"i

as under: :,q- " ."...
. 'i l:.r r'ir'::-'-;' ' '

It wou,ld thus be seen thqft{ltg complainants while taking
pos$el;ia,;t in .!er,qns.,,,";!f ;lnA; aboyel,r rbferred printed
handovei lettei ofphe 0P,:cah, at best, be said to have
dischargid ttiT Of, of its liabitities'and obtigations as
enumerated in the'agreement.,:, Hoiever, this hand over
letter,'in my opinion, does not come in the way of the
complaihlrttJ seeking qo"reeg.n"lation from this
c o mm i s si on,,lrnd er s.9,,4i0.fi.\+.'4.[,fl ( d) of th e c o n s u m er
P r o t e c ti o n A c: t' for, th*d ilhy"i tfd el i v e ry of p o s s e s s i o n, T h e

said,,.delay amountiag .tg"=q 4efi..giency in the services
offeied by tni Or rc iheiQomptgipiiants. The right to seek
compeniat[bn for thii1eficiEnElt tii-.the sbrvice was never
given .up by the complainents,., Moreover, the Consumer
Complaipt, w,a1 allo Vgraipn ,befafe this Commission at
the time thd ilnit Wds hahd\d"over tb thi complainants.
Therefore. the comolainants. in mv view. cannot be said
to have relinquished their legal right to claim
compensation from the 0P merel.v because the basis of
the unit has been taken b)t them in terms of printed hand
over letter and the Sale Deed has also been got executed
by them in theirfavour.

.. The relationship of consumer and service
provider does not come to an end on execution of the Sale
Deed in favour of the
complainants ,.......,........"

Page 15 ofZ9
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(emPhasis suPPlied)

18. From above it can be said that the taking over the possession

and thereafter execution of the conveyance deed can best be

termed as respondent having discharged its liabilities as per

the buyer's agreement and upon taking possession, the

complainant never gave up his statutory right to seek delayed

possession charges as pe[*[he,Srovisions of the said Act. The

allottees have invested't$$ir,hald-earned money which there
. 1.. 

: 1". *,

is no doubt that the.pron,gtei lias b..:n enjoying benefits of

and the next step is to Se.f theii title perfected by executing a

li ;-;"1r, -' riii':r'" ':1- 
!t'';

conveyance deed #ni.n lI'iiiu iiiututd#rigt t ur the allottee.

The obligation of the developer i promoter does not end with

the execution of a conveyante deed, Also, the same viern' has

been upheld by, tt . tton'ble Suprenre Court in case titled as

Wg. Cdr. Arifur Rahmah Khiln=iafid'Aleya Sultana and Ors.

V. DLF Southern Homes Pvt,'iltA'. lnow,Known as BEGUR
.,.i,, 

i i, ,,r.. 
,::r 

, ii

oMR Homes pvt, ita.) and ors. (civil Appeal No. 6239 of

}OLg) dzrted 24.OB.2O20,lthe relevhnt parzrs are reproduced

herein below:

"34 The developer has not disputed these c:ommunical,ions.

Thoughthesearefourcommunicationsissuedb),the
deve[oper, the appellants submitted that they aret not

isolated aberrations but fit into a pattern. T'.he developer

doesnotstatethatitwaswillingttlo-ffertheflat
purchaserspossessionoftheirflatsandtherightto
executeconveyanceofthefltttswhilereservingtheir
claimforcompensationfordelay,0nthecontrary,the

Page 16 of29
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tenor of the communications indicates that while

executing the Deeds of Conveyance, the flat buyers were

informed that no form of protest or reservation would be

aiceptable. The flat buyers were essentially presented

with an unfair choice of either retaining their right to
pursue their claims (in which event they would not get

possession or title in the meantime) or to forsake the

claims in order to perfect their title to the flats for which

they had paid valuable consideration. In this backdrop,

the simple question which we need to address is whether

a flat buyer who seeks to espouse a claim against the

diveloper for delayed possession can as a consequence of
doing so be compelled to defer the right to obtain a

,oniryorre to pbrfectth-cir title. lt would, in our view, bet

manifestly unreationq[ie plo expect that in ortler to pursuet

a cliim io, ,o^pensatiin fotr delayed handing over of
possession, th,e pqrg ,tlqsii ,*Y1t indefinitely tlefer
'obtaining 

a,,conveyarniq of 'the p/gmipes purchased or, if
ti ey s e ert, to' ob ta'{nt a. o, i gd,, oJ C g.nu$ an ce to fo r s ake. t.h e

rignt rc claim comptensation. This basicolly is a position

inirt ile,I'NCDRC hds Espb,uled'We cannot countenance

that view, .. 
,

35. The fttat 
,purchasers iinves;led hardt,tiearned money. lt i,s

only'reaionable tO prOliun\e tb'ht the next logical step is

\oi th,e purchaser,:to'perfic! ,7hy title to the prernises
'which 

have been alLlotip.d ihari'th, tr.^s oJ'"the ABA' But

the submiisiotn of tlTe developel i,I that the purclnaser

forsakes the remedy before the conswmer forurn b-y

seeking a Deed of .. Conveyance' To accept such a

constiuction would- lead to. a1t absurd conseque.ny ctf

requiring the purihai'er either:1o abanictn a iust cla[m as

a condition for' o,btaining the conveyance or to

indefinitely delay the gxecutio.n of , t-he Deed,. of
cor'iryonlependingprPr.l!j*l,tconliryerlitisatiott'"_

1,g. Therefore, in furtherance to the Hon''ble Apex Court judgement

and the law laid down in the Wg. Cdr. Arifur Rahman (supra),

this authority holds that even after execution of the conveyance

deed, the complainant allottee cannot be precluded from his

right to seek delay possession charges as per provisions of the

Act from the respondent-promoter'

PageLT of29
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mputing delay in handing over possession.

The re dernt contended that on grant of license bearing

F.II
while

13 /201.

relevan

buildi

by the

datcd 22.02.20L2,the respondent applied for all oth

pernrissions and could secure the BRIII for sanction

plans only on 07.05.20L3 and the Consent to Establi

Panch a was only

respondent continued

misery the license

the permissiirl

11,.02.20L6,tlt

license from
li"

Planning, Harya

on 26.04.201,9.

The respond

by the com

complete the project in question within the stlpulated time a

had the license be granted in time, the respondent would

duly completcd the project within the permissible time

The authority is of the considered view that if there is lapse

the part clf competent authority in granting the renewal

license withirr reasonable time and that the respondent was

Complaint No. 4910 of 202

period of renewal of license shall be exclud

.L2.2073. Since then,

of the project, but to

.02.2016 i.e. prior

nths and si

renewal of

own & Co

ow been

as not able

f

t

o

Page 18 of

20.

2L.
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t fault in fulfilling the conditions of renewal of license then th

pondent should approach the competent authority

G.

22.

ntir:ned interest rate till the r:late of rorder pendlente -lite.

I Admissibility of delay possession charges
t 

"i; 

-;; ,* r+] l

the present toftplaihi ttre complainairt lhdends to continu

th the project and is seeking delayed

sectionrovided under the proviso to

B[1) proviso reads as under:

ng this time period i.e. zL.oz.zol6 till z6.o4.z0tg

eclared as 'zero time period' for computing delay i

mpleting the project. However, for the time being,

uthority is not considering this time period as zero period a

e respondent is lia
ession as per

ings on the relief
,*t .:..-tti t'

,..= 
._ lTN..,,+ ; I i

ief sought by the co

interest p.a.

r rolling in

calculated as

thereafter,

culation shall be donE'

"Section 18: - Return of amount and compensation

Page 19 of29
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delay in handing ov

the respondent

consumers

delay which

was compl

ted. Further,

amount paid at the

possession charges

18[U of the Act. Sec.
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1B(1). If the promoter fails to complete or is unable to g
possession of an apartmen| plot, or building, -

Provided that where an allottee does not intend

withdraw from the project, he shall be paid, by

promoter, interest for every month of delay, till
handing over of the possession, at such rate as may

prescribed."

3. Clause 3(a) of the apartment buyer's agreement [in

agreement) provides fo

possession and is reprodu

"3. PossEssloN
(a) Offer o

Aviation Departmenl Traffic Departmenl
Control Department etc. as may be required
commencing, carrying on and completing the said

subject to force majeure, restraints or restriction
court/authorities, lt is however understood
parties that the possession of various

comprised in the Complex as also the various

facilities planned therein shall be ready & com,

phases and will be handed over to the allottees of
Block/Towers es and when completed in a phased

tno

of
and
AL

the D
the
(36) months with
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24. The authority has gone through the possession clause of'the

agreement and observed that the possession has been subjected

to all kinds of terms and conditions of this agreement and the

complainant not being in default under any provisions of this

agreements and compliance with all provisions, formalities and

documentation as prescribed by the promoter. T'he drafting of

thris clause and incorporatip4i'$6.,$uqph conditigns are not only
, ,h-Y:,..

vague and uncertain but s6 hehy"ily loaded in favour of the

promoter and against the a]lotteg t!;t even a single situation
. rl

may make the possession clause iirelevant for the purpose of

allottee and the committed date for handing over possession
::. .t !..:. ' .. '...,. l 

ti "t i ,

loses its mr:aniflg,' If tlie said possession-t'.irur. is reacl in

entirety, the timgl'p*lo,d of handing'o-ver possession is only a
,i :

tentative period fo'rc-om$letion of-'thg.COnstruction of the flzrt in
,_: 

,,.: ,,, il.!, ..1 
.t"n

question and the promotei'is aiming to extend this time per:iod
,.:,, i|il ,".', :ri 'j 'i,:1 "t',,, .-

indefinitely on 5ne eventualip 
,o,f 

thelofher. Moreover, the said
......= ;1.,

clause is an inclusive clause:wherein the numerous approvals

have been mentioned for commencement of c:onstruction and

the said approvals are sole liability of the promoter for which

allottee cannot be allowed to suffer. It is settled proposition of

law that one cannot get the advantage of his own fault. 'The

incorporation of such clause in the buyer's agreement by the

promoter is just to evade the liability towards timely delivery of

Complaint No. 4910 of 2020
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calculated from
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subject unit and to deprive the allottee of his right accruing

after delay in possession. This is just to comnlent as to how the

builder has misused his dominant position and drafted such

mischievous clause in the agreement and the allottee is left with

no option but to sign on the dotted lines.

Admissibitity of grace period: The apartment buyer's

L3 and as per clause 3(aJ

of the said agreement, the has proposed to hand over

the possession of 36 months with an

extended period of commencement

of constructio

Haryana S

A s+L {} 6l +* iS #'
02.12.2013. TlstUye $a[e of hpndinS 

_oVqir 
possession has been

'*. W,,,: tki: 1"'t iit j::: :,. : .7 .F4..* .1

calculate d trorrfffi;Ppfl of,l,cofisefit tg.,pffiIr[sh. In the presenr
&" i ffiL .e. i', Ei ff\ -i" .., .#

case, the promo

d-*.i ifl*ti tf"*'f%, #- ffi ,t

srace period h"*pqpy{#qp;oriqrrr\$,iqs; for getting the

approvals needed to complete the construction worf< i.e] after

receiving OC but the promoter has not applied for occu$ation

certificate within the time limit prescribed i.e. by 02.L2120L6.

So, as per settled law one cannot be allowed to take adv{ntage

of his own wrong. Accordingly, this grace period of 6 nrlonths

cannot be allowed to the promoter at this stage. The sam$ view

Page2? of29

?r:fii,f#"sh' 
In the Present

Jhs'_time as grace period.w", e'Y
f not be eranted as therhe said period Wt be g.Jr*a ], the

possession aaffiiSJ )"?W.riffift that th1 pfomoter will give the

possession of the'said unit within 36 mbnths plus 6 months

ifuOt the office of

liwas granted on
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has been upheld by the hon'ble Haryana Real Estate Appellate

Tribunal in appeal nos. sz & 64 of z01g case title d, as Emaar
MGF Land Ltd. vs simmi sikka case and observed as under: -

68. As per the above provisions in the Buyer's Agreement, the
possession of Retail spaces was proposed to be handed over to
the allottees within 30 months of the execution of the agreement.
clause 16(a)(ii) of the agreementfurther providis that there was
a grace period of 120 days over ond above the aforesaid period
for applying and obtaining the necessary opprovals in regard to
the commercial proje.gts,.^Thg ,,Buyer,s Agreement has been
executed on 09.05.201!;:ffeipryq of 30 months expired on

Complaint No. 4910 of 2020

09.L1.2016. But theri I on record that during this
period, the promorer hffiffi,I],Ffto ony authority for obtiining
the necess_aty a.Bp,,{gf tfesqect to this project. The
prom oter ha d .p$wed tng.{appligq giqi'lfoy i ssuan c e of o ccup ancy
certificate oqi on 2?.05.2qii vi4pn.'.,gie pgriod of 30 months had
already im the benefit of 

i

g r a c e p e r 
1a ffi ,!Z 0 d ay a::$,Q n! e quq! tly,''t htlle &r n e d A u th o r i ty h a s

25.

26.

rightly aeidWfed the 
!u.e.date 

o{,po,sseiiidl 
.,,,

io as settled P1e o;itiod of taw disclssed abbve, the fircts and

ircumstances dJlrfid; ine,:;uuita.iZpi"*oi6r can,t be allowed,
: i :' - 

ltt, ,,:' 1 
.,

months of gracerperioi calculating Oelayed

Possession Charges. " '.,, .'",,,,,t,,-,,'1.' 
, , ,

-;,r:a':li,iAdmissibility of delay possession charges at prescribed

section 18 provides that where an allottee does not intend to

withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

ed the due

Page 23 orzsl
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prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 75, Prescribed rate ofinterest' [Proviso to section 72,
section 18 and sub'section (4) and subsection (7) of
section 191
(1) For the purpose of proviso to section 1-2; section 78;

and sub-sections (4) and (7) of section 79, the "interest

at the rate prescribed" shall be the State Bank of India
highest marginal cost of lending rote +20/0.:

Provided that in case the State Bank of India

promoter was entitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for
the deloyed payments. The functions of the Authority/Tribunal
are to safeguard the interest of the aggrieved person, may be
the allottee or the promoter. The rights of the parties are to be
balonced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent i.e., to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the Buyer's Agreement entered

filtlrnrescribed 
rate of

diliythe legislature, is
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te (MCLR) is not in use, it
rk lending rates

may fix from time to time
blic.

bordinate legislation

which the State

for lending to

reasonable an

it will ensure un'

Estate Appellate T

marginal cost c,

shalt be replcii

27.

tsod
N

ule is
:,

I.
tce ln

i
I

lloW the interest,

The Haryana Real

& 64 of 2018 titled

#f ilouse 18 of the
Vdelay; whereas, the
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29.

HAR

between the parties are one-sided, unfair and

the allotment and forfeit the amount paid. Thus, the
and conditions of the Buyer's Agreement dated

5.2014 are ex-facie one-sided, unfair and unreasonable,
the same shall constitute the unfair trade practice on the
of the promoter. These types of discriminatory terms and

'ing,"

nsequ tly, as per web_si

the ma

cLR) on date i.e

rescribed rate o

2o/o i.e.,9.3

e definition

f the Act pro

llottee by the

te of interest whi

(i0

llottee,, in <:zrse of defaull. 'Ihe relev,ant section is reprrodr"r

--I --,-

.:' ::- i ::'-

"(za) "inteygSi,t't meons the rates of lnterist itayrtble by, the
promoter or the allottee, as the case may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the
allottee, in case of default;
the interest payable by the promoter to the allottee
shall be from the date the promoter received the
omount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall

Complaint No. 4910 of 2020

with respect to the grant of interest for detayed
There are various other clauses in the Buyer,s
which give sweeping powers to the promoter to

of the Buyer's Agreement will not be final and

the State Bank of India

of lending rate (in sho

7.300/0. Accordingly,

cost of lending

section 2[

rgeable fronr

all be equal to th

be liable to pay th

PageZS of2

ERA
GUl?UGl?AM



ffiHARERA
S-eunuennrrrr

charges.

the respondent is i

Act by not

agreement.

agreement

possession of

period of 36 mo

of commence

related app

02.t2.2013 and the due date of possession ou
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e of clause,,3[,a,], of

be from the date the allottee defaults in pa.

promoter till the date it is paid;"

Therefore, interest on the delayed payme

complainant shall be charged at the prescribed

by the respondent/promoter which is the

occupation certificate within the time limit p

promoter in the apartment buyer's clause. In

granted to the complainant in case of de

On consideration of the ilable on

submissions made by the e authority satisfi

11[a)[a)

AS

from

of all

is not
:iilri

to the respondent as the promqtef ., has. appli

ts fro the

.300/ote i.e.,

as is being

bed

pres

on

establ sh i.e.

to be

ion

the

that

roject

for

the

the consent to establish was granted to the

02.t2.2013. Therefore, the due date of handing

will be computed from the date of consent
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02.12.2016. The possession was offered on 20.03.2020 after

receiving occupation certificate.

32. section 19(10) of the Act obligates the allottee to take

possession of the subject unit within 2 months from the date of

receipt of occupation certificate. [n the present complaint, the

occupation certificate was granted by the competent authority

on 29.1L.?0"19 and on 2*Xg*;4'|o.2gr,rne respondent offered the

possession of the unit in qu,gqtion ito the complainant only on

20.03.2020, so it can.be ,r,; #;lth. .o*olainant came to know,^
about the occu o;iin4it;tiq.lqe 

"rhy 
,pjg nr,. date or orrer or

possession. rnrbidfore, in the ipteiest bf'ndtural justice, the

complainant should be givbn 2 rn,tln!]rs' time from the date of

offer of possesiiptt. tpi 2 mohths' of reas.onable time is being
,,,

given to the, complainanr kegRilg iil mind that even after
-=: r, ... 11y,,. , 

=,, -.t,,rr,r.,.

intimation of possessiorr pr3cticallfl he.has,to arrange a lot of
rl

logistics and requisite docilments including.but not limited to

inspection of the.completely finishgQl,unit,put this is subject to

that the unit being handed over at the time of taking possession

is in habitable condition. It is further clarified that the delay

possession charges shall be payable from the due date of

possession i.e. 02.12.2016 till the expiry of 2 rnonths from the

date of offer of possession [20.03.2020i) which comes out to be

01.05.2020.

Complaint No. 4910 of 2020
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33. Accordingly, it is the failure of the promoter to fulfil its

obligations and responsibilities as per the agreement dated

18.10.2013 to hand over the possession within the stipulated

period. Accordingly, the non-compliance of the mandate

contained in section 11(4)(a) read with proviso to section 1B(1)

of the Act on the part of the respondent is established. As such

the allottee shall ne paidfitd,*bumfo-oter, interest for every
'dit lJ. ;* ti' -l q';+t'F'+

month of delay from due {i ssession i.e., 02.1,2.2016 till

20.0s.2020, atprescriBEfi'.'e$i:a Id30 ,e/o p.a.as per proviso to:roeo rarg lie,: v 5u

serction 1B(1) of the Act read with,rule 5 of'the rules.

; ,'ri', | 'Ll+ "',7i.""

i. The resfi,ohdent is diiecied tb=pa;allh. inturest at the

prescrib€d rate i.e, 9 3070'pgr annum for every month of

delay on the amount paid by the complainant from due

date of possession i.e. 02.72.2016 till the expiry of 2

months from the date of offer of possession i.e.

20.03.2020. The arrears of interest accrued so far shall

be paid to the complainant within 90 days from the date

of this order as per rule 16(2) of the rules.

I'
t+.
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respondent shall not charge anything from

plainant which is not the part of the builder bu

omplai stands disposed of.

ile be gned to registry.

mar)
ber
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