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First r

Date of

T
n

Shri Sandeep Choudhary Ad,

ORDER

The present complaint dated 14.0 een filed by the

complainant/allottee in Form CRA nder section 31 of the Real

Estate fRegulation and Develop :J Act, 2016 [in short, the

Act) read with rule 28 of the Real Estate [Regulation

and Development) Rules, 2077 (in ort, the RulesJ for violation

of serction 1,1(4)(a) of the Act w it is inter alia prescribed

nsible for all obligations,

.& w^^ #* fit*

. 
q:ka 'qqe-. 

$i-ffiffi

that the promoter shall be
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2.
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responsibilities and functions to

agreement for sale executed inter se

Unit and project related details.

The particulars of the project, the ils of sale consideration,

the amount paid by the complair date of proposed handing

any, have been detailed inover the possession, delay period,

the f,rllowing tabular

the allottees as per the

Complaint No. 4909 of 202A

"Our Homes", Sector

Gurugram.

t /affordable

me IT Solution &
ix Datatech Service

vide no.40
08.07.2019

i. 19.5.20t7- Primary
School

ii. 29.L1.20L9
Type-1 (5 nos. towers),
Type-l (3 nos. towers),
Type-2 (2 nos. towers)

iii. 24.02.2020
Type-l (16 nos. towers) &
Commercial

Page2 of29

S. No. Heads Information
1. Project name and lochtion

2. Project area 1,0.144 acres

3. Nature of the project

4. DTCP license no. 13 of 2012 dated
12d2,zotz

License valid/renewed up to 0L.12.201.9

Name of licensee

5. HRERA registered/ not
registered

HRERA registration valid up to oL,L2.2,Ot9

6. Occupation certificate
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7. Unit no. 698, 6th floor, Tower Iris

[Page 2L of complaint]

B. Unit measuring (carpet areaJ 48 sq. mtrs.

9. Date of allotment letter 23.1020L2 (Page 77)
10. Date of execution of apartme

buyer's agreement
t 04.03.2013

[Page 18 of complaint]
11.. Payment plan Time linked payment plan

[Page 84 of complaint]
12. Total Consideration Rs.16,00,000/-

[Page 2t of complaint]

13. Total amount paj
complainant as per':
deed at page 51 ofcc

LI

rn(

:

e

e

f

Rs.16,00,000/-

L4. Consent
the LD

acf clrl i 02.

(No
con

Time for
n ofdue date
of
)

9JLqL

on

LT
15. Due date

possession as
apartment bul

[36 months +
-r^l

elivr
luse

ry(
3[aJ r ,f

,f

i1

02.1.2.2076

[Grace period is not
allowed)

zer's a6

6mo
rL^

lreement
nths'grar

date I

onstructio
rprovals)

PEr ruu lr ulll
commencement of c
upon receipt of all ap

16. Date of offer of possession t
the complainanC

) Marchr2020
":1 , ii. 

:

[as alleged by complainant
on page 03 of complaintl
[documents not in place]

t7. Delay in handing ov€
possession till May 2020 i.r

date of offer of possessio

fMarch 2020) + 2 months

r
t.

1

3 years 4 months 29
days

18. Conveyance deed executed on 25.11,.2020

[Page 53 of complaint]
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the executives of the

complainant with their

timely completion

time. The comp

words, assu

respondent, fe

said project.

The complainant

[Ruprees Six Lacs Fifty

six Only) was paid, as

4,

5.

the respondent agreed to handover

Page 4 of29

complaint No. 4909 of 2020

Brief facts of the complaint

The complainant submitted that seeing advertisements of

the respondent, in the newspaper

launching the project namely 't

referred to as "the said project")

Khurd, Sector 37C, Gurugram, Hary na, came into contact with

who embarked upon the

with various promises of

ivery of possession on

completely in the

made by the

a unit in the

m of Rs. 6,59,776/-

d, Seven Hundred seventy

03.09.2012 and''booked a, Unit no.

Iris, in the name of the Complaina

respondent on

6th Floor, Tower

t and a buyer's agreement

was also signed between the parties 04.03.2013.

The complainant submitted that

to the respondent from time to ti

ly Times of India for

r Homes" [hereinafter

at Village Garaui-

er payments were made

the clemand letters. As per clause 3[

by the complainant as per

) of the Buyer's agreement,

ion of unit by within



6.

7.

the

B. The complai
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a period of 36 months with a grace riod of 6 months from the

date of commencement of co of the complex. Till date

the complainant has paid a sum of

The complainant submitted that si the date of booking, the

complainant has been visiting at site, where they find

that the construction of the project at lowest swing and there

is no possibility in near letion.

That the complainant t to resolve the issue of

the delayed

heed to the

ent did not pay any

On the contrary

of payment to

the complain terest and other

illegal charges

time and again

complainant has

provide the account

Complaint No. 4909 of 2020

statement of the said unit, but the I

heed to the said request.

false and fabricated

and material facts

manclatory regulatory complian

complainant to deposit his hard

called upcoming projec! with

to them and in this

advertisemen

about the

16,00,000/-.

did not pay any

by providing

thereby, concealing true

status of project and

wrongfully induced the

rned money in their so

dishonest intention to

cheat. them and cause wrongful

Page 5 of29
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process the respondents gained wrongfully, which is purely

a criminal act. That the responde:nt has also played a fraud

uport HDFC was facilitating the loan amount in favour of the

buyer and taking untimely payments without reaching the

milel;tone of construction.

9. The complainant submitted that as per the BBA, the builder was

conduct of th

requlred to give the the unit by 02.07.201,7.

However, after so much t, the Builder only

gave the offer of 0.The respondent

had not deli

which the co

apartment, of

mic loss as

well as by the act and

complainant is

entitled to a the complainant has

live in a rented

ome loan due to

complainant, thereafter

the representatives of

respondent to seek a satis reply for delayed

possession compensation as per the rules and provisions of the

Real Estate Regulatory Act in respect of the said dwelling

unit but all in vain. The complainant had also informed the

10.

Page 6 of29

Complaint No. 4909 of Z\ZQ
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respondent about his financial hardship of paying monthly rent

and extra interest on his home loan due to delay in getting

possession of the said unit. The complainant had requested

the respondent to deliver possession of the apartment

citing the extreme financial and mental pressure he was

going through, but respondent never cared to listen to his

plaint on the following

of action against the

respondent and the alleged of action is nothing but

ndent has neither caused

C.

11.

D.

L2.

grievances and left

account of default and

Relief sought by

The complainan

i. Direct

charged

per an

and when

thereafter the

calculatio

above-

Reply by the respondent

The respondent had contested the

grounds:

(i) That the complainant has no

suffering and pain on

p.a. which he

@ l9o/o

calculated as

completed and

Further, the

ount paid at the

date of order

pendente -lite.
AM}

false and frivolous and the re

Page 7 of29

Complaint No. 4909 of 2024
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any violation of the provisions of the Act nor caused any

breach of agreed obligation as per the agreement between

the parties. The complaint is neither tenable nor

maintainable and has been filed with an oblique motive

when the respondent has already offered possession of

the flat and the complainant has already taken over

(ii)

possession and the

an intent to gain

through the

behalf of

That the

develop

occupati

named 't

delivering the

explaina

clause 3

been merely filed with

arm twist the respondent

the obligations on

mmitted to the

and secured the

of the project

lay occasioned in

project is only because of

agreed terms i.e.

Agreement and is due

to causes beyond the control f the respondent. And in

view of the same the complai has without objection,

protest or reserving any

compensation for delay has

rights to claim

already taken over the

possession and the deed dated 25.11.2020

has also been executed betwee the parties.

Page 8 of29

Complaint No. 4909 of Z02A
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(iii) That firstly, on grant of License bearing No. 13 /Z0lz

dated 22.02.2012 the respondlent applied for all other

relevant permissions and could secure the BRIII for

Sanction of Building plans only on 7.05.2013 and the

Consent to Establish by the Office of Haryana State

Pollution Control Board, Panchkula was only granted on

2.1,2.201,3. Since ent is continuing the

construction of the the License so granted

expired on 27 permissible period

77.02.201,6 the

of the License

'own & Country

Planning, was received on

26.04.2079 duff bound manner

n and development

pation Certificate

on 29.1,1,.2019 and the n Certificate on

24.02.2020. And thereupon possession of the flat

to the complainant in all its bona fides and the same was

taken over by the complainant on 23.09.2020. And lastly

the conveyance for the said unit was also executed and

registered vide Vasika No. 3026 dated 25.1,1.2020.

Page 9 of29
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further

completio

comp

control

agreed

sanctio

Complaint No. 4909 of Z02A

(iv) That the provisions of Real

2OL9 dated 8.07.2

Development) Act 2076 came

for which the respondent duly

28.08.2017 and due to lapse license No. 13/2012 the

same got dismissed vide O dated 1,9.01,.2018 and

finally after regular follow and initial rejections the

project has been Registration No. 40 of

said fact even lead to

ons of funds in

to delay in

beyond the

le as per the

pany had been

hard trying s, permissions and

sanctions from th ties and discharging

the additional costs of plans and

renewal of license be

granted in time the respo would have duly

completed the project within e permissible time period.

More so the bans to constructi activity imposed by the

NGT from time to time and I in the months of October

rther lead to delay in

Estate (Regulation and

into force on 28.07.20t7

filed an application dated

and November 2019 have

Page 10 of29
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completion of the project which are per se beyond the

control of the respondent.

(v) That if the period of pendency of the license is condoned

and extended than the respondent has delivered the

project well within the agreed period of completion and

therefore, there is no occasion or cause of action in favour

Complaint No. 4909 of 2024

of the complainant

being occasioned is

i.e. firstly d

thereafter

excusabl

para

executed

months plus

nt complaint. The delay

control of the respondent

t to Establish and

and the same is

the parties vide

.yer's agreement

period of 36

extendable and the

m filing the presentiscomplainant

complaint.
M ffi%ffi3

#%ffi%tr-
(vi) Further who had been

suffering due to the delay

to face extra charges and

t is being occasioned and has

and expenses in getting all

the above permissions and in particular the

renewal of license and the sts of registration under

RERA. Pertinent to note tha the respondent has not

vance amounts from thereceived any exaggerated

Page 11 of29
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at the time of

filing the

entire o

respond

timely

complainan

fviii) That the

under

Iix)

Complaint No. 4909 of 2024

complainant and construction on date is much more

advanced than the amount

(vii) That the complainant is

complaint due to his own

the possession along

including waiver of i
possession as the

demands of the due

costs on the respo

the complaint is liable to be

That last and not the least th

ved.

to file the present

and conduct of accepting

non-monetary benefits

and other charges on

not complied with the

made by the respondent

instead is wrongfully

to note that the

ject is upon the

ue amounts in a

including the

roblems and extra

to further delays.

cause of action

rity and hence

issed.

complainant in actual is

only seeking a relief of com and interest, apart

from direction for possession which has already been

offered, which are beyond the of jurisdiction of the

36 to 38 of the AcL AndHon'ble Authority under

Page tZ of29



HAR

E. I

E.I

13. As per

issued

14.

jurisd

be entire

in Guru

situated with

therefore, this

deal with the

E,II Subiect

the r:omplaint. The authoritY has

Page 13 of29

on the of it isthe complaint liable to be

n of the authority

torial iurisdiction

tification no. 1,/92/201 -1TCP dated 1,4.1,2.2017

Town and Country ng Department, the

n of Real Authority, Gurugram shall

rpose with offices situatedurugram D

In ject in question is

District,

jurisdiction to

The respondent has contended that complainant in actual is

only seeking a relief of compensat and interest, apart from

direr:tion for possession which has
,rr, l ll\l In

are beyond the scope of jurisdictir

authority observed thatunder section 36 and 38 of the Act.

the reply given by the resPondent

facts of the complaint as the same

complainant has nowhere sought relief of compensation in

jurisdiction to decide

without going through the

totally out of context. The

complaint No. 4909 of Z02o
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F.

Complaint No. 4909 of 20ZA

the complaint regarding non-compliance of obligations by the

promoter as held in.Simmi Sikka v/s M/s EMAAR MGF Land

Ltd. (complaint no. 7 of 20LB) leaving aside compensation

which is to be decided by the adjudicating officer if pursued by

the complainants at a later stage. The said decision of the

authority has been upheld by the Haryana Real Estate Appellare

Tribunal in its judgement dated 03.1 1,.2020,in appeal nos. 52 &
.+*"";d',i,::.,''

64 of 201,8 titled as Emaar MGF Land Ltd. V. Simmi Sikka and

onr.

Findings on the obiections raised furp the respondent

F.I veyance deed
to claim delay

nt has executedThe respond

a conveyance

contention of

and rebutted the

contended that the

15.

complainant has already taken the possessionr :rnd executed

conveyance deed and thus, not resrerving any further rights to

claim compensation for delay.

1,6. The authority is of the view that the execution of a

corlveyance deed does not conclude the relationship or marks

an end to the liabilities and obligations of the promoter

torvards the said unit where right, title and interest has been

Page L4 of29
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transferred in the name of the alllottee on execution of the

conveyance deed.

1,7. This view is affirmed bythe Hon'ble NCDRC in case titled as

virrek Maheshwari v. Emaar MGF Land Ltd. (consumer

case no. 1039 of 2OL6 dated 26.04.2O19J wherein it was

obr;erved as under:

'7. It would thus be complainants while taking
above referred printed

n, at best, be said to have
Ltilities and obligations as

ver, this hand over
in the way of the

from this
the Consumer

the services
e right to seek

was never

ir, the Consumer
's Commission at

ver the complainants.

Deed in favour of the
complainants ................"

(emphasis supplied)

18. From above it can be said that the ltaking over the possession

and thereafter execution of the corrveyance deed can best be

termed as respondent having discharged its liabilities as per

B.

possession in
handover letter
discharged the
enumero
letter, in

Comm 1.4

ection Act for the in 'deli'
sa

Page 15 of29
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the buyer's agreement and upon taking possession, the

complainant never gave up his statutory right to seek delayed

possession charges as per the provisions of the said Act. The

allottees have invested their hard-earned money which there

is no doubt that the promoter has been enjoying benefits of

and the next step is to get their title perfected by executing a

conveyance deed whic tory right of the allottee.

The obligation of the d romoter does not end with
,t I

the execution of a conv€ the same view has

be,:n upheld by tbe,:n upheld by the hon'ble Supreme Court in case titled as

Wg. Cdr. Arifur Rahman Khan anrd Aleya Sultana and Ors.

V. DLF Southern Homes Pvt. Ltd. (now Known as BEGUR

ONIR Homes Pvt. Ltd.) and Ors. l'Civil Appeal No. 6239 of

20L9) dated 24.08.2020, the relevant paras are reproduced

he::ein below:

"34 The

developer, the appellqnts,sub,mitted that they are not
isolated aberrations but fit into h,pattern The developer
does not state that it was wil'ling to offer the ftat

munications,
issued by the

purchasers' possesslo n of their flats ond the right to
execute conveyonce of the flats whtle reserving their
claim for compensation for delay. 0n the contrary, the
tenor of the communications indicates that while
executing the Deeds of Convey,ance, the flat buyers were
informed that no form of protest or reservation would be
occeptable. The flat buyers were essentially presented
with an unfair choice of either retaining their right to
pursue their claims (in which event they would not get
possession or title in the meontime) or to forsake the
claims in order to perfect their title to the flats for which

Page 16 of29
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they had paid valuable consideration. ln this backdrop,
the simple question which we need to address is whether
a flat buyer who seeks to esf,ouse a claim against the
developer for delayed possessicrn cqn as a consequence of
doing so be compelled to de,fer the right to obtain a

conveyance to perfect their title. lt would, in our view, be

manifestly unreosonqble to expect that in order to pursue
a claim for compensation for delayed handing over of
possession, the purchaser must indeftnitely defer
obtaining a conveyance of the premises purchased or, if
they seek to obtain a Deed of Conveyance to forsake the
right to claim compensation.'This basically is a position
which the NCD
thatview.

We cannot countenance

hard earned money. It is35. The flat purcha
only reasonable

for the p
which
the

tlnat the next logical steP is
:g",ffie title to the premises

s of the ABA. But
the purchaser

forum by
such a

nsequence of
ftdop a just claim as

or to
the Deed of
litigation."

t:4,

€ epex Court judgement

and the law laid down in the . Arifur Rahman (supra),

the conveyance

deed, the comffiinan! 
1 
dttotte.ijftnrjogfl e' pr"bcluded from hi s

sf jl , 
'';'

right to seek delay possession charges as per provisions of the

Act from the respondent-promoter.

F.II The period of renewal of license shall be excluded
while computing delay in handing over possession.

1,9. The respondent contended that on grant of license bearing no.

13/20t2 dated 22.02.20L2,the respondent applied for all other

this authority holds that even a

PageLT of29
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relevant permissions and could secure the BRIII for sanction of

building plans only on 07.05.20t3 and the Consent to Establish

by the Office of Haryana State Pollution Control Board,

Panchkula was only granted on 02.L2.2073. Since then, the

respondent continued the construction of the project, but to the

misery the license so granted expired onZL.02.20t6 i.e. prior to

the permissible period o

1,1,.01,".201 6, the respo seeking the renewal of the

license from the o Town & Country

Planning, Harya been received

on Zti.04.2019

The responde al of license

by the com was not able to

comlllete the proj stipulated time and

had the license be gra respondent would have

20.

The authority is''of the cop-sidefdd Viewnhat if there is lapse on
I

the part of competent authority in granting the renewal of

license within reasonable time and that the respondent was not

at fault in fulfilling the conditions of renewal of license then the

respondent should approach the competent authority for

getting this time period i.e. 21.02.2016 till 26.04.2019 be

declared as 'zero time period' for computing delay in

duly completed the project within thre permissible time period.

Page 18 of29
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completing the project. However, for the time being, the

authority is not considering this time period as zero period and

the respondent is liable for the delay in handing over

possession as per provisions of the Act.

G. Findings on the relief sought by the complainant

21. Relief sought by the complainant- Direct the respondent to

pay interest @ LBo/o p.a. arged from consumers as

per rclling interest @ 18 um for the delay which has

to calculated as and onths was completed

and thereafter, Further, the

calculation sh ne oh the d at the above-

mentioned i ente -lite.

G.1 Admissibili charges

22. In the present co ntends to continue

with the project and possession charges as

provided under the proviso to section 1B[1) of the Act. Sec.

1B(1J proviso reads as under:

"Section 78: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, -

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be

prescribed."

Page 19 of29
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23. Clause 3[a) of the apartment b

agreement) provides for time

possession and is reproduced below:

"3. PossEssIoN
(a) Offer of possession:

the

the
(s6)
of

subject to

Block/Towers as and when

24. The authority has gone through

agreement (in short,

for handing over of

to hand over

a period of thirty

from the date

upon the

sanction

of all concerned

, Civil

Pollution
be required for

the said Complex

or restriction from any

behueen the

Blocks/Towers

various common

& completed in
of different

"That subject to terms of Clause 3, and subject to the

APARTMENT ALLOTTEE(S) complied with all the
terms and conditions of this and not being in
defoult under
of sale deed,

formalities, reg istr atio n

of all amount due

and payable to R by the APARTMENT

ALLOTTEE(5, etc., as prescribed by

in a phased manner."

possession clause of the

agreement and observed that the on has been subjected

to all kinds of terms and conditions of this agreement and the

any provisions of this

Complaint No. 4909 of 2020

comprlainant not being in default

Page 20 of29
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agreements and compliance with all provisions, formalities and

docurnentation as prescribed by the promoter. The drafting of

this crlause and incorporation of such conditions are not only

vagu€) and uncertain but so heavily loaded in favour of the

promoter and against the allottee that even a single situation

may make the possession clause irrerlevant for the purpose of

allottee and the commi handing over possession

loses its meaning. If th ion clause is read in

entirelty, the time possession is only a

tentative period ction of the flat in

question and this time period

indefinitely

clause is an

reover, the said

rous approvals

have been menti of construction and

the said approvals are f the promoter for which

allottr:e cannot be allowed to suffer

own fault. The

incorporation of such clause in the

promoter is just to evade the liability

s agreement by the

timely delivery of

subject unit and to deprive the al of his right accruing

law that one cannot get the

after delay in possession. This is just

builder has misused his dominant

proposition of

comment as to how the

and drafted such

Page2l of29
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mischievous clause in the agreement and the allottee is left with

no option but to sign on the dotted lines.

Admissibility of grace period: The apartment buyer's

agreement was executed on 04.03.2073 and as per clause 3(a)

of the said agreement, the promoter has proposed to hand over

the possession of the said unit within 36 months with an

extended period of 6 montlrs:ftr'n the date of commencement

of ccnstruction. The Co stablish by the office of

Complaint No. 4909 of 202O

'?nchkula was granted onHary:rna State Pollutio-n

0z.tz.z013. The dgp: q"?le

calculated from die,.fli6 i

The said period of 6 months shall not be granted as the

poss€:ssion clause clearly states that the promoter will give the

poss€:ssion of the said unit within 316 months plus 6 months

grace period asked by the promo,ter was for getting the

approvals needed to complete the construction work i.e. after

receirzing OC but the.pronpter has not applied for occupation

certificate within'the time,l,imi! prescribed i.e \y 02.L2.2016. So,

as per settled law one cannot be allowed to take advantage of

ng 6 months'tfub as grace period.

his own wrong. Accordingly, this grace period of 6 months

cannot be allowed to the promoter at this stage. The same view

has been upheld by the hon'ble Haryana Real Estate Appellate

Tribunal in appeal nos. 52 & 64 of 201,8 case titled as Emaar

MGF Land Ltd. VS Simmi Sikka case and observed as under: -

Page22 of29
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68. As per the above provisions in the Buyer's Agreement, the
possession of Retail Spaces was proposed to be handed over to
the allottees within 30 months of the execution of the agreement.
Clause 16(a)(ii) of the agreement further provides that there was
a grace period of 120 days over and above the aforesaid period
for applying and obtaining the necessary approvals in regard to
the commercial projects. The Buyer's Agreement has been
executed on 09.05.2014. The period of 30 months expired on
09.11.2016. But there is no material on record that during this
period, the promoter had applied ta any authority for obtaining
the necessary approvals with respect to this project. The
promoter had moved the applicatictn for issuance of occupancy
certificate only on 22.05.2017 when the period of 30 months had
already expired. So, the R,@|jg,Eer,,cannot claim the beneftt of
grace period of L20 daytsi ', the learned Authority has
rightly determined the Pissessron.

rate of interest: The complainant is seeking delayed

Complaint No. 4909 of 2024

25. So in settled prepositid;lrf
itr$,

circumstances detailed thecircumstances detailed the builder/Frromoter can't be allowed,

tion of lhw discussed above, the facts and

6 months of grace period for the purpose of calculating delayed

possossion charges.6vr.

26. Admissibility of delay possession charges at prescribed

section 18 provides does not intend to

withrlraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of intere:;t- [Proviso to section 12,
section 78 and sub-section (4) and subsection (7) of
section 791
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(1) For the purpose of proviso t:o section 72; section 78;
and sub-sections (4) and (7) of section 79, the "interest
at the rate prescribed" shall be the State Bank of lndia
highest marginal cost of lending rate +20/0.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may ftx from time to time
for lending to the general public.

27. The legislature in its wisdom in the subordinate legislation

under rule 15 of the rules idetermined the prescribed rate of
:ljrilt ] lrri-
determi

intererst. The rate of inte
!:dr;
h'fmined by the legislature, is

reasonable and if the said'i'lilei"is fdllowed to award the interest,

it will ensure uniform practice in,all thre coSes. The Haryana Real

Estater Appellate Tribunal in appeal nos. 52 & 64 of zol}titled

as Emaar MGF Land Ltd. vs. Simmi Siklka observed as under: -

"64. Taking the case from another angle, the allottee was only.: ,.
"64. Taking the case fror
entitled to the delayed p
rate of Rs.15/- per sq. J

er angle, the allottee was only
,ed possession chttrges/:interest only at thepossessron

:
rate of Rs.15/- per sq. ft. per montl,r a.s per clause 18 of the
Buyer's Agreement for the period of sugh delay; whereas, theBuyer's Agreement for the period of
promoter was entitled io ,interespromoter wos dntitled td"'iirttdi;est @ 240/o per onnum
compounded at the tifie"'of ev'biy st:tcceeding instalment for
the delayed payments. The functions of the Authority/Tribunalth e d e I ay e d p ay m e nts. Th e' fu ncti Q' n s _of th e A u th o r i ty / T r i b u n a I
are to safeguard the interest of the aggrieved person, may be
the allottee or the piomoter. The rights df the parties are to be
balanced and must be equitable. T'he promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buy'ers. This Tribunal is duty
bound to take into consideration thet legislative'intent i.e., to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the Bqyer's Agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession. There ore various other clauses in the Buyer's
Agreement which give sweeping potuers to the promoter to
cancel the allotment and forfeit the amount poid. Thus, the
terms and conditions of the Bu_Ver's Agreement dated
09.05.2014 are ex-facie one-sided, unfair and unreasonable,
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+20/o i.e.,9.30o/o.

of the Act provides

allottee by the

rate of in

allottee, in

below:

o

28,

29.

(ii)

by the respondent/promoter

Page 25 of29
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and the same shall constitute the
part of the promoter. These types
conditions of the Buyer's
binding."

Consequently, as per website of th

https://sbi.co.in. the marginal cost

ir trade practice on the
discriminatory terms and

will not be ftnal and

State Bank of India i.e.,

f lending rate (in short,

7.30o/o. Accordingly, theMCLIU as on date i.e., 01,.07.2021,

prescribed rate of interest will be rginal cost of lending rate

The clefinition of term 'in ned under section Z(za)

chargeable from the

I be equal to the

iable to pay the

is reproduced

"(za) "in payable by the
promoter or the be.

Explanation. -For the clause-
allottee by the

to the rate
to pay the

the allottee
shall be from the date promoter received the

the date the amount oramount or any part thereof
part thereof and interest is refunded, ond the
interest payable by the to the promoter shall
be from the date the allottee in payment to the
promoter till the date it is

30. Therefore, interest on the payments from the

complainant shall be charged at the rate i.e., 9.300/o

is the same as is being
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granted to the complainant

charp;es.

of delayed possession

31. On consideration of the documents ble on record and the

submissions made by the parties, authority is satisfied that

the rr:spondent is in contravention the section 11(a)[aJ of the

Act by not handing over possession the due date as per the

agreoment. By virtue of of the apartment buyer's

agreoment executed es on 04.03.2013, the

possession of the delivered within a

period of 36 mo od from the date

of comme pt of all project

related

to the

s is not allowed

occupation prescribed by the

promoter in

the consent

the apartm use. In the present case,

02.12.201-3 and the due date of on comes out to be

02.L2.2016. The possession was o

receiving occupation certificate.

in March 2020 after

Sectron 19[10) of the Act obl the allottee to take

2 months from the date of

Complaint No. 4909 of 202fi

02.1.'.2.201-3. Thereforg the dq? dfl

will be computed from the date consent

not applied for

respondent on

over possession

to establish i.e.

to establish was

32.

possession of the subject unit wi
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receipt of occupation

occupation certificate

on 2,1.02.2020. The respondent offered the possession of the

unit in question to the complainant only in March 2020, so it

can be said that the complainant

occupation certificate only upon the

Therefore, in the

should be given 2

possession. This 2

the complai

possr:ssion pr

requisite d

the completely

being handed

habit-able condition. It

possession c

to know about the

of offer of possession.

justice, the complainant

the date of offer of

time is being given to

intimation of

of logistics and

to inspection of

to that the unit

possession is in

clarified that the delay

the due date of

nths from the

certificate. [n

was granted

Complaint No. 4909 of 2020

e present complaint, the

the competent authority

33.

possession i.e. 02 :12.2,0,1-5 ;till 
"the: i : ':.

date of offer of possession (March 20) which comes out to be

May 2020.

Accordingly, it is the failure of

oblip;ations and responsibilities as

promoter to fulfil its

per the agreement dated

04.03.2013 to hand over the within the stipulated

iance of the mandateperiod. Accordingly, the non-co
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H.

34.

Complaint No. 4909 of 202@

contained in section 11(4)[a) read with proviso to section 18(1)

of the Act on the part of the respondent is established. As such

the allottee shall be paid, by the promoter, interest for every

month of delay from due date of possession i.e., 02.12.2016 till

May 2020, at prescribed rate i.e., 9.30 o/o p.a. as per proviso to

section 1B(1) of the Act read with rule L5 of the rules.

Directions of the

Hencr:, the authority

follovring directio of the Act to ensure

compliance of moter as per the

functions 3a[fl:

i. The interest at the

prescri r every month of

delay on mplainant from due

till the expiry of 2date of possessio

months from the date

016

f

order as per rule 16(2) of the rules.

ii. The respondent shall not charge anything from the

complainant which is not the part of the buyer's

i.e. May,

2020. far shall be paid

to the complainant within 90 from the date of this

agreement.
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35. Complaint stands disposed of.

36. File be consigned to registry.

{.
(Samir Kumar)

Member

(Dr. K.K. wal)

Haryana Real Esta uthority, Gurugram

21.

GURUG Ahll

(V.KIGoyal)

ffi
w
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