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EX-PARTE ORDER

1. The present complaint dated 02.03.2021 has been filed by the
complainant/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottees as per the flat

buyer's agreement executed inter se them.

A. Unitand project related details

2, The particulars of the pnﬁ

t .d =details of sale consideration,
':.JI-

the amount paid by the cg -wqfﬂ;ﬂ'n int, date of proposed handing

v, have been detailed in
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1. | Name| andl location of .thé~| “Tha ill* [Phase-11),
projec ﬂ , |. ;-L Gurugram
2. | Proje p‘;e .| I.{na.s
3. Nammﬁt%e ]] “ w':p‘nusing Colony
4. DTCP license no. X Bof2010 dated 21.06.2010
DTCP Ticense validity, Status | 20.06.2016
ravali Heights Infratech Pvt,
AREE
Vi Singh
GURUGT rs Pt Lad
5 |HRERA registered/ not | Registered vide no.
registered 392 of 2017 [Phase-I]
389 of 2017 [Phase- II]
RERA registration valid up | 31.12.2019 [Phase-I|
i 31,12.2020{Phase- 1] J
. Unit no. 0704-F-0903 Tower- F
[Page 27 of complaint] ‘
7 | Unit area 1348 sq, ft. J
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| Ipage 27 of complaint]
8. | Payment plan Construction linked plan
[page 50 of complaint]
9. Date of execution of flat | 30.07.2013
buyer agreement [page 25 of complaint]
10. | Total consideration as per Rs. 45,06,860/- | o
customer ledger account -
dated: 13.062017 [page 57 of complaint]
11. | Total amount paid by the Rs, 38,93,955/-
complainant as per customey [page 66 of complaint]
ledger account  dated
13.06.2017
14, | Commencement of 14.08.2014
construction (as per customer ledger
dated 13.06.2017 at page 61
of complaint)
13. | Date of delivery of 14.08.2018
pusses_sign : {Note: Calculated from the
(Cla L:i 148 rr_mg'?s t date of commencement of
STOTLES rAe penion M leonstruction f.e, 14.08:2014)
date of execution of
agreement ar [G race pEI'iﬂd i5 nok HJ]DWE‘EI:]
commencement of
construction whichever is
later)
14, | Delay in ha;&ing OVET 2 years 10 months 17 days
possession till date of |
decisionie.01.07.2021 |

B. Facts of the complaint.

The complainant submitted that respondents through their

representative  had approached

the complainant and

represented that a residential project named "The FERNHILL"

will effectively serve the residential purpose of complainant

and his family and has best of the amenities and claimed that
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they have acquired rights, title and interests from land owners
(Aravali Heights Infratech Ltd. and SRP Builders Ltd.) wherein
the said land owners have obtained License from the Director
General, Town & Country Planning. Haryana ["DGTCP"] for
development of the project land into group housing complex
comprising of multi-storied residential apartments In
accordance with law. The respondent no. 1 (hereinafter
referred to as "respondent company”) claimed that they have
obtained marketable, construction and development rights
with regard to the impugned project from respondent No. 2
wherein the respondent No. | was further assigned to realize
the sale price from the allottees including complainant in
accordance wlzth terms of agreements entered between
respondents. Accardingly, all the payments were made by the
complainant through respendent company only.

That based on representation and enquiries made, the
complainant bought the property in resale and submitted
application on 24/12/2012. The complainant also made a
payment of Rs 400000/~ for allotment of Unit No. 0704-F-
0903 of "THE FERNHILL" project. Accordingly, allotment letter
dated 24.07.2013 was issued for the Impugned unit by the

respondent company in favour of complainant.
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That the parties entered into an agreement ie. flat buyer's
agreement (hereinafter referred as "FBA") dated 30.07.2013
for the sale of said unit No.0704-F-0903. As per terms of FBA,
the respondent company agreed to sell fconvey/transfer the
flat unit number 0704-E- 0903, with the exclusive right to use
parking space for an amount of Rs. 45,06,860/-. The
complainant had already paid a sum of Rs 38,93,955/- on
account of part sale consideration, taxes, etc. in respect of the
impugned project.

That the possession of flat was proposed to be handed over in
accordance with clause 5 of FBA wherein as per clause 5.1 of
the FBA, the possession date for the impugned unit was a greed
to be within 48 months with an extended period of 6 months
from the date of commencement of construction.

That the respondent company executed the agreement for sale
wherein the complainant agreed to the terms and conditions
of the standard form of contract i.e. FBA as set forth under this
agreement wherein form FBA made on dotted lines. Clause 5
of FBA is arhitrary and illegal and amounts to unfair trade
practice and is not binding on the complainant in view of the
Judgment of Hon'ble Supreme Court in Ploneer Urban Land &

Infrastructure Ltd. V. Geetu Gidwani Verma and Anr. CA No.
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1677 of 2019 judgment dated 4,/02,/2019 wherein the Hon'ble

Supreme Court observed as under:

“A term of a contract will not be final and binding if it is shown
that the flat purchasers had no option but te sign on the
dotted line on a contract framed by the builder. The
controctual terms of the Agreement dated 08.05.2012 are ex-
facie one-sided, unfoir, ond unreasonabie. The incorporation
of such ene-sided clauses in an agreement constitutes an
unfair trade proctice as per Section2({r) of the Consumer
Protection Act, 1986 since it adopts unfoir methods or
practices for the purpose of selling the flats by the Builder. *

It is a matter of record that the FBA signed between the parties
was a standard form of agreement which was signed by every
other allottees wherein there was no option to the
complainant but te sign nln the dotted lines on a contract which
was (ramed by the builder with no reom for any negotiation
power whatsoever vested with complainant,

The said clause 5.1 of FBA provides unreasonable conditions
such as due possession date from the commencement of
construction of particular tower and which started only in
August 2014 in.so far as impugned tower relates wherein the
complainant made the first payment on 13.05.2011, The FBA
was executed on 30 July 2013, therefore, further the delaying
the time period of handing over possession Le. 4 years + 6
months (grace period) from 30 July 2013 is arbitrary and
amounts to unfair trade practice. Further, the said clause 5.1
further stipulates that the possession is subject to all the

Page 6.0f 22



F HARERA
2, GURUGRAM Complaint No. 1132 of 2021

10.

buyers/allottees in the impugned project, the said condition is
ex facie arbitrary and unreasonable as the complainant has no
control over the timely payments of other allottees who are
neither privy to the instant FBA nor holds any interest
impugned unit. Therefore, in view of the binding judgment of
Hon'ble Supreme Court, the said clause 5.1 of FBA in so far as
it subject the delivery of possession of impugned unit to such
arbitrary condition and delay it to four years from the date of
start of construction.

The Complainant further submitted that without prejudice,
even assuming clause 5.1 of FBA to be valid, the respondent
company failed to handover the possession within stipulated
time i.e. by 30th December 2017 wherein extended period is
included. Therefore, the complainant has statutory right to
claim interest for delayed period in view of Section 18 of Real
Estate (Regulation and Development] Act, 2016 (hereinafter
referred to as "RERA Act, 2016"). It has been almost 8 years
from the date of first payment made by the complainant to the
respondent company with still no clear deadline as to the
completion of construction and handing over the possession.
That the complainant money has been held in ransom for such
a prolonged period for no fault of the complainant and it

cannot be forced to continue in the impugned project endlessly
Page 7 of 22
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11.

12,

especially wherein there is no tangible deadline for handing
over the possession is in sight.

That the clause 4.5 of said FBA also stipulates a penal interest
@24% per annum compounded quarterly unconditionally for
any delay in payment of instalments to the respondent
company whereas in contrast, the respondents shall pay
compensation @ Rs.10/- per 5a.ft. of the super area per month
for any delay in handing over tﬁie possession of impugned Unit
that too subject to the force majeure conditions. Such a term is
not only arbitrary but alse amounts to unfair trade practice.
That the FBA Ffurther stipulates under Clause 5.5 that
respondent company, if failed to deliver the possession of the
impugned unit within 30 days from the date of intimation of
possession by the respondent and subject to the force majeure
conditions shall pay compensation @ Rs.10/ per sq.ft. of the
super area per month for the entire period till the date of
handing over the possession. The said compensation clause is
also in direct conflict with the RERA Act, 2016 and rules made
there -under. Therefore, the Clause 5.5 of FBA is non est in law
as it is discriminatory qua clause 45 of FBA and in view of the
fact that it is repugnant to the explicit statutory provision also
amounts to unfair trade practice hence in violation of Section

23 of Indian Contract Act, 1872.. The Complainant craves leave
Page 8 of 22
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13.

14,

of Hon'ble Authority to produce and rely upon relevant
judgments at the time of oral hearing as may be required.

That the last demand was made on 18% April 2017, No demand
has been made after that. It's been around 4 months at the time
of filing the instant complaint. Therefore, it is showing the
negligent progress of the construction of the impugned

project. Even if the ; u:n company completes the

g
-l kY _| = :_;_h,

S ,
construction of mﬂ?ﬁg;i‘ lots of amenities were

promised at the timie f s yoki 1" e.65% landscaped green

w s

area, club with swin ing '__"1.' -amphitheatre, jogging track,
convenient stofes, play sclfttu":'“r kidsi-single gated entry,

video phones ﬁl fntrc . burglar-alarms badminton court,
k.

) .-
basketball court, Mghesh Bhupati's ennjs academy, Mini Golf

course, table tel 4 ary school, medical
- REGD

centre, hypermarket, ATM ese amenities were listed in

project hrudM E@R%
amenities dbm j@ lh?:ﬂ‘u—{ ﬁs of now on the

project site, The Complainant has already paid premium for

ent letter. These

such facilitate; therefore, complainant cannot be lawfully
compelled to take the possession without such promised
amenities despite having paid premium for the same.

That the complainant have taken the home loan for this

impugned unit for which regularly substantive amount of his
FPage 9ol 22
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15.

16,

income is being paid as EMI to the bank which is toe much of
burden for complainant for a long time now. Also, complainant
cannot think of any other home as his capital money and home
loan eligibility is stuck in the project. Therefore, the
complainant cannot be punished for the fault of the
respondent company.

That the respondent company failed to deliver the pessession
in agreed timeframe and never bothered to intimate rhymes
and reasoning for the delay to the complainant. Therefore, the
respondents have the breached the sanctity of FBA. The Local
Commissioner Report states that the license of the respondent
company have lapsed in 2014 and there is no scope of
completion of the said project in coming years. The email
updates and the photos from the site also depicts the same
picture.

That the respondent company is continuous and recurring
defaulter and no respite is available against such a recurring
either on justiciable or equitable ground. Any further
extension to them will amount to travesty of justice as
respondent company actions seems to take in bad faith and
with ill motive to misappropriate complainant hard earned
meney and the respondent company is wilfully not

maintaining the necessary information such as copy of the
Page 10 of 22
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-

18.

RERA registration certificate, copy of lay out plan, sanctioned
plan etc. on its website as mandated under Haryana Real
Estate Regulatory Authority, Gurugram (Registration of
Projects), Regulations, 2018. Therefore, it clearly shows the
malafide intent of the respondent company wherein they are
violating the law with impunity.

That there is an unexplained delay in handing over the
possession by the requndgnF company to the complainant
without any sign of them meeting the future deadline.
Therefore, the complainant have genuine grievance which
require the intervention of the Hon'ble Authority in order to
do justice with them.

Without prejudice to the above, Hon'ble Authority shall order
for granting possession immediately along with the interest
for unreasonable delay at the prescribed rate in view of one of
the mandatory obligations as provided under Section 18 of
RERA Act, 2016 as well as on account of the acrimony of
respondent company wherein they obliterated the trust
reposed on them by complainant by handing over their hard
earned money always on time and in accordance with the FBA,
The Respondent company did not perform the required

reciprocity which goes to very root of any bilateral agreement.

Page 11 0f 22
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C. Relief sought by the complainant:
19. The complainant has sought following relief:
(i) Direct the respondents to immediately deliver the
possession of impugned Flat No.0704-F- 0903 of THE
FERNHILL, Sector 91, Gurugram along with 24% per annum

interest compounded quarter!jr for the delayed period of

\-calculated till the date of

‘l’

l.l::-..-
: nedin the FBA.

delivery of possession as men ]

5 at

[Ea0n g

'mm

] Ef:_{sfb‘ltﬁsenrice of notice,
M

the respondents have preferred neither to r.'uut in appearance
nor file reply to the complaint within the stipulated period.
Accordingly, the authority is left with no other option but to
decide the complaint ex-parte against the respondents.

21, Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute,
Page 12 of 22
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22,

Z3.

Hence, the complaint can be decided based on these
undisputed documents and submission made by the

complainant.

- Jurisdiction of the authority

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) |eaving aside compensation
which is to be decided by the adjudicating officer if pursued by
the complainants at a later stage. The said decision of the
duthority has been upheld by the Haryana Real Estate
Appellate Tribunal in its judgement dated 03.11.2020, In
appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. V.

Simmi Sikka and anr.

E. Findings on the relief sought by the complainant

Relief sought by the complainant: Direct the respondents to
immediately deliver the possession along with 24% per
annum interest compounded quarterly for the delayed period
of handing over the possession till the date of delivery of
possession as mentioned in the FBA.

In the present complaint, the complainant intends to continue

with the project and is seeking delayed possession cha rges as

Page 13 of 22
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provided under the proviso to section 18(1) of the Act. Sec,

18(1) proviso reads as under:

"Section 18: - Return of amount and compensation

18{1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or bullding, —

Frovided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be préseribed”

24. Clause (5.1) of the flat buyer agreement (in short, agreement)
provides for handing over of possession and is reproduced
below: -

5. POSSESSION OF FLAT: -

5.1 Subject to Clouse 52 and further subject to all the
buyers/allottees of Flats in the sald residential project, making
timely puyment, the company shall endeavar to complete the
the development of sald Residential Praject and the said Flat as
far as possible within 48 [Forty Eight) months, with an
extended period of 6(5ix) months, from the date of execution of
this Agreement or from the dote of commencement of
censtruction of the Partcular Tower /Block in which the said
Linit Is situated subject to sanetion of building plan whichever
islater”

25. At the outset, it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainant not being in
default under any provisions of this agreement and
compliance with all provisions, formalities and documentation
as prescribed by the promoters. The drafting of this clause and

incorporation of such conditions are not only vague and
Page 14022
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uncertain but so heavily loaded in favour of the promoters and
against the allottee that even a single default by the allottee in
fulfilling formalities and documentations etc. as prescribed by
the promoters may make the possession clause irrelevant for

the purpose of allottee and the commitment date for handing

over possession loses its meaning. The incorporation of such

- F= F2i ]  Fi|

aminant position and dr%u:h mischievous
. P .

clause in th %Emg tal d 3 allgttee is'left with no option

-

o g NN
i I:E} to how the builder has

but to sign on'the dotted lines, S

Admissib NN £

26, missibility ofgrace period: The prg
| REGY

to hand over the possession-ofthe flat within 48 months, with

an extended Eﬁ%@ Rtﬁ‘rﬂlﬁ%te of execution of

this agreement or f{‘gfl ,‘-FHE‘ date f-.1 commencement of
=2 URULZ KAV
construction of the particular tower /block in which the said

noters have proposed

unit is situated subject to sanction of building plan whichever
is later. For what purpose such grace period of 6 months is
asked for, is also not stated. As a matter of fact, the promoters
have not applied for occupation certificate within the time

limit prescribed in the flat buyer agreement. As per the settled
Page 15 of 22




HARERA

4 GURUGW Complaint No, 1132 0f 2021

law one cannot be allowed to take advantage of his own wrong.
Accordingly, this grace period of 6 months cannot be allowed
to the promoters at this stage. The same view has been upheld
by the hon'ble Haryana Real Estate Appellate Tribunal in
appeal nos. 52 & 64 of 2018 case titled as Emaar MGF Land
Ltd. VS Simmi Sikka case and observed as under; -

68, As per the above provisions in the Buyer's Agreement,
the possession of Retall Spaces was proposed to be handed
over to the allottees withfn 30 months of the execution of
the agreement. Clause 16fa)[ii) of the agreement further
provides that there was a grace period of 120 days over
and ohove the aforeseid period for applying and
obtaining the necessary approvals in regard to the
carmmmercial projects. The Buyer's Agreement has been
executed on 09.05.2014. The period of 30 months expired
on 09.11.20016. But there i5 no material on record thot
during: this period, the promoter had applied to any
authority. for obtaining the necessary opprovals with
raspect to this project The promoter had moved the
application fer issuance of pccupancy certificate only on
22.05.2017 when the period of 30 months hod already
expired, So, the promoter camnor claim the benefit of
grace period of 120 days. Consequently, the learned
Autharity hag rightly determined the due date of

possession,

27. Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay possession
charges at the rate of 24% p.a. however, Proviso to section 18
provides that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoters, interest
for every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed

Page 16 of 22
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under rule 15 of the rules. Rule 15 has been reproduced as
under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19§

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections [4) and {7) of section 19, the “interest ot the
rate prescribed” shall be the State Bank of India highest
margina! costof lending rate +2%.;

Pravided that in case the State Bank af Indig
marginal cost of lending rate (MELR) (s not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may [ix from time to time

Jfor lending to the general public.

28. The legislature in its wisdem in the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the Ingiﬂlatulrﬂ, is reasaonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sikka (Supra) observed as under: -

"64. Taking tie case from another angle, the allottee was only
entitled to the delayed possession chorges/interest anly al the
rate of R& 157 per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay, whereas, the
promoter was enfitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for the
delaved pavments. The functions of the Authority/Tribunal are
to safeguard the interest of the oggrieved person, may be the
allattes or the promoter, The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
aifowed to take undue advantage of his dominate position and
to explolt the needs of the homer buyers. This Tribunal fs duly
bound to take into consideration the legisfative intent e, tn
protect the interest of the consumers/allotteées in the reol estate

Page 17 of 22
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sector. The clauses of the Buyer's Agreement entered inta
between the parties are one-sided unfair and unreasonable
with respect to the grant of interest for delayed possession,
There are various other clauses in the Buyer's dgreement which
give sweeping powery to the promoter to cancel the allotment
and forfeit the amount paid. Thus, the terms and conditions of
the Buyer's Agreement dated 09.05.2014 are ex-focie sne-sided
unfair and unreasonable, and the some shall constitute the
unfair trade practice on the part of the promaoter. These types
of discriminatary terms and conditions of the Buyer’s
Agreement will not be final and binding.”

29. Consequently, as per website of the State Bank of India .2,
https://shico,in, the marginal cost of lending rate {in short,
MCLR) as on date i.e, 01,07.2021 is 7.30%, Accordingly, the
prescribed rate of interest will be marginal cost of le nding rate
+2% i.e,, 9.300%.

30. The definition.of term “interest’ as defined under section Z(za)
of the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay
the allottee, in case of default. The relevant section is

reproduced below:

(20} “interest™ means the rates of interest pavable hy the

promoter or the allottee, as the case may be

Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by the
promoter, in cose of defawlt, shall be equal to the rate of
Interest which the promoter shall be liable to pay the
allottee, in case of defauls;

(i) the interest payable by the promoter to the allottes shall
be from the date the promoter received the amount or
any part thereaf till the date the amount or part thereof
and (nterest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the

Page 18 of 22
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31.

AL,

date the allottee defaults in payment to the promoter till
the date it s paid:"

Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate i.e, 9.30%
by the respondents/promoters which is the same as is being
granted to the complainant in case of delayed possession
charges.

On consideration of the documents available on record and
submissions made regarding contravention of provisions of
the Act, the authority is satisfied that the respondents are in
contravention ofthesection 11{4)(a) of the Act by not handing
over possession by the due date as per the agreement. By
virtue of clause 5.1 of the agreement executed between the
parties on 30.07.2013, the possession of the subject apartment
was to be delivered within 48 months from the date of
commencement of construction f.e, 14.08.2014. As far as grace
period is concerned, the same is disallowed for the reasons
quoted above. Therefore, the due date of handing over
possession is 14.08.2018. The respondents have failed to
handover possession of the subject apartment till date of this
order. Accordingly, it is the failure of the
respondents/promoters to fulfil their obligations and

responsibilities as per the agreement to hand over the

possession within the stipulated period. Accordingly, the non-
Page 19 of 22
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33.

compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the
respondents is established. As such the allottee shall be paid,
by the promoters, interest for every month of delay from due
date of possession ie, 14.08.2018 till the handing over of the
possession, at prescribed rate i.e,, 9.30 % p.a. as per proviso to

section 18({1) of the ﬂct,{éﬂ?lﬁth rule 15 of the rules.

- tn
1+ FACH { 1] i.:‘

Directions of the au 1l ’ "y

Hence, the authority hereby |

W

following directior

¥,
e T ‘
compliance of oh igations casted upon'the

": Em-‘lﬂﬂ 2018 till the
i r&%&@p&@@q&% il e

the promoters to the allottee within a peried of 90 days
from date of this order and interest for every month of
delay shall be paid by the promoters to the allottee
before 10th of the subsequent month as per rule 16(2)

of the rules.
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lii. The complainants are directed to pay outstanding dues,
if any, after adjustment of interest for the delayed
period.

iv.  The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the

prescribed rate ie, 9.30% by the

respﬂndentifpr r- ‘u:h is the same rate of
interest which ? i I,- r shall be liable to pay the
allottee, in ga® _ J:g;:;.l_, e delayed possession
v. The respordent shall n nything from the

agreement as pe I:::,r hon'ble Supreme Court

ool b s
s compan sl aspots [\
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35. File be consigned to registry.

V.=
(Samir Kumar) (Vijay l(%ﬂrlﬁn/;l}

Member Member

R <+—

(Dr. K.K. Khandelwal)

HARERA
GURUGRAM
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