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1. The present comPlaint dated l-4.0 has been filed bY the

complainant/allottee in Form CRA under section 31 of the Real

Estate [Regulation and Development) Act, 2016 (in short, the

Act) read with rule 28 of the Haryana Real Estate [Regulation

and Development) Rules, 2OL7 [in short, the Rules) for violation

of section 11(4)(a) of the Act wherein it is inter alia prescribed
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A.

2.

Complaint No. 4908 of 2020

that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottees as per the

agreement for sale executed inter se them.

Unit and proiect related details.

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, d any, have been detailed in

the following tabular form

Homes", Sector

/Affordable
ousing colony

of 20tZ dated

L2.2019

Name of licensee Prime IT Solution &
Datatech Service

vide no.40
9 dated O8.O7.2OL9

HRERA registration valid up

Occupation certificate i. L9.5.20L7- Primary
School

ii. 29.LL.2O19
Type-1 (5 nos. towers),
Type-1 (3 nos. towers),
Type-Z (2 nos. towers)

iii. 24.02.2020
Type-1 (16 nos. towers) &
Commercial
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S. No. Heads Information

t. Project name and location

2. Project area 10.744 acres

3. Nature of the project

4. DTCP license no.

License valid/renewed up to

5. HRERA registered/ no1:

registered

0L.12.2019

6.
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7. Unit no. 311, 3.d floor, Tower

Iasmin

[Page 19 of complaint]

B. Unit measuring (carpet area) 48 sq. mtrs.

9. Date of execution of apartment:
buyer's agreement

L4.02.2013

[Page 16 of complaint]
10. Payment plan Time linked payment plan

[Page 44 of complaint]
7L. Basic sale price 

,s_,,

"i 
rii,ir.illffi

Rs.16,00,000/-

[Page 86 of complaint]

72. Total am(
complainar
deed at pag

)unt paid by ther
rf oc nar 

^nhtt6tt-h^cr

Rs.16,00,000/-
rL qJ yur

929 ofre
qIILL,

13. Consent to establ
the HSPCB on

ish grant€:d by

(Nr
col
of'r

':t2.2013
ir,

ote:,Time for
n of due date
of
)

14. Due date of
possesslon,as per

apartment buyer'

[36 months + 6
period from 1

commencement <

upon receipt ofal

d
" cli

elivt
lUSe

lry
: 3[;

ol:

r) oli
02.72.2016

[Grace period is not
allowedJ

15. Date of offer of possession tor

the complainant
o'1J2,2019

[ds alleged by the
complainant on page 09]

L6. Delay in handing over
possession till 07.02.2020 i.e.

date of offer of possessiorr
(01,.L2.2019) + 2 months

3 years 1 months 30
days

77. Conveyance deed executed on L7.02.2020

[Page 50 of complaint]
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B. Brief facts of the complaint

3. The complainant submitted that after seeing advertisements of

the respondent, in the newspaper namely Times of India for

launching the project namely "Our Homes" (hereinafter

referred to as "the said project") situated at Village Garaui-

Khurd, Sector 37C, Gurugram, Haryana, came into contact with

4.

the executives of the

complainant with their

timely completion

time. The co

words, assu

respondent,

said project.

The r:omplainant

4,12,360/- was paid,

rtrho embarked upon the

with various promises of

ivery of possession on

completely in the

made by the

k a unit in the

paid a sum of

the respondent

Rs.

on

25.09.201,2 and booked an apartment no. 311, 3'd FLOOR in

IAS M I N Tower/Buil d ffi in,!!r e__' na,.t1p--ur"-9 f. thY co mp I ai n ant. A
1--, 

',r, 
I t,,t -.,.

buyer's agreement was also signed between the parties on

1,4.02.201,3.

5. The complainant submitted that further payments were made

to the respondent from time to time by the complainant as per

the demand letters. As per clause 3(a]l of the Buyer's agreement,

the respondent agreed to handover pag5gssion of unit by within

led to

Page 4 of 33



HARERA
ffiGUI?UGRAM

a period of 36 months with a grace period of 6 months from the

date of commencement of construction of the complex. Till date

the complainant has paid a sum of Rs. 16,00,000/-.

The complainant submitted that since the date of booking, the

complainant has been visiting at proposed site, where they find

that the construction of the project is at lowest swing and there

is no possibility in near mpletion.

7. The complainant has tim requested the respondent

to provide the

respclndent did

e said unit, but the

id request. On the

contrary the legal demand of

Complaint No. 4908 of 2020

elayed payment

nce etc.

ndent by providing

thereby, concealing true

B.

payment to

interest and

The complainant

false and fabricated

and material facts about the stat.us of project and

mandatory regrtlatory compliahce-gl,: $irongfully induced the

com;llainant to deposit his hard earned money in their so

called upcoming project with sole dishonest intention to

cheat them and cause wrongful loss to them and in this

process the respondents gained wrongfully, which is purely

a criminal act. That the respondent has also played a fraud

upon HDFC was facilitating the loan amount in favour of the
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buyer and taking untimely payments without reaching the

milestone of construction.

9. The complainant submitted that as per the BBA, the builder was

required to give the possession of the unit by 02.07.20L7.

However, after much delay and harassment, the builder only

gave the offer of possession on 0L.12.2019. The respondent had

not delivered the apartment, of which the

complainant is sufferi nomic loss as well as

mental agony, pai the act and conduct

of the respon t is entitled to a

compensation. nt has been

in a rentedconstrained

acconlmodatio home loan due to

this ctelay. The co best to resolve the

issue of the delayed respondent did not pay

any heed to the said requests of the complainant.

10. The complain

had tried his levei best to reachL the representatives of

respondent to seek a satisfactory reply for delayed

possession compensation as per the rules and provisions of the

Real Estate Regulatory Act in respect of the said dwelling

unit but all in vain. The complainant had also informed the

respondent about his financial hardship of paying monthly rent
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thereafter

calculation

above-mentioned

Complaint No. 4908 of 2020

and extra interest on his home loan due to delay in getting

possession of the said unit. The complainant had requested

the respondent to deliver possession of the apartment

citing the extreme financial and mental pressure he was

going through, but respondent never cared to listen to his

grievances and left them with more suffering and pain on

accournt of default and

Relief sought by the

The complainant is

i. Direct the p.a. which he

charged @ l9o/o

per annu calculated as

mpleted and

. Further, the

zrnd

C.

11..

D.

12.

amount paid at the

till the date of order

pendente -lite.

AtVI
mplaint on the following

grounds:

(i) That the complainant has no cause of action against the

respondent and the alleged cause of action is nothing but

false and frivolous and the respondent has neither caused

any violation of the provisions of the Act nor caused any

Reply by the respondent ,,,

The respondent had contested the
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breach of agreed obligation as per the agreement between

the parties. The complaint is neither tenable nor

maintainable and has been filed with an oblique motive

when the respondent has already offered possession of

the flat and the complainant has already taken over

possession and the complaint has been merely filed with

an intent to gain arm twist the respondent

through the p all the obligations on

behalf of the

Iii) That the I committed to the

and secured the

clause 3 of the Apartmen

occupati

named

delivering

explainable and

of the project

occasioned in

is only because of

per the agreed terms i.e.

nt and is due

t. And in

objection,

to claim

over the

deed on

to

protest or reserving any f'urther rights

compensation for delay has already taken

possession and executed thr: conveyance

17.02.2020.
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[iii) That firstly, on grant of License bearing No. L3/2012

dated 22.02.2012 the respondent applied for all other

relevant permissions and could secure the BRIII for

Sanction of Building plans only on 7.05.20L3 and the

Consent to Establish by the Office of Haryana State

Pollution Control Board, Panchkula was only granted on

2.L2.2OL3. Since ent is continuing the

construction of the to the misery the License

so granted 6 i.e. prior to the

permlssl

1,1,.02.20

months and since

of the

king the renewal

General Town &

Country the same was

received on pondent in a duty

bound manner entire construction and

develop the first

Occupa and the second

Occupation Certificate on .2O2O. And thereupon

offered possession of the flat to the complainant in all its

bona fides and the same was taken over by the

complainant on 23.09.2020. And the conveyance for the

said unit was also executed and registered vide Vasika

No. 13839 dated L7.02.2O2O. A MOU was executed
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ffiHARERA
W- GURIJoRAM Complaint No. 4908 of 2020

whereby against waiver of the interest charges he had

foregone all his cause of action against the respondent.

[iv) That the provisions of Real Estate (Regulation and

Development) Act 2076 came into force on 28.07.2017

for which the respondent duly filed an application dated

28.08.20L7 and due to lapse of license No. 13/2012 the

same got rs dated L9.0L.2078 and

and initial rejections thefinally after regular

project has stration No. 40 of

fact even lead to20t9

ons of funds in

compl to delay in

n beyond the

ndable as per the

t company had been

control of th

hard trying to avail all the aprprovals, perrnissions and

sanctionflfrory th*neletffit fltpgrltje$ and discharging
$-";p t.i E 

'{ E-j t*p ; 
qlrctr k E

the additional costs of renewal of license, plans and

sanctions. And had the approvals & renewal of license be

granted in time the respondent, would have duly

completed the project within the permissible time period.

More so the bans to construction activity imposed by the

NGT from time to time and lastly in the months of October
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and November 201.9 have further lead to delay in

completion of the project which are per se beyond the

control of the respondent.

(v) That if the period of pendency of the license is condoned

and extended than the respondent has delivered the

project well within the agreed period of completion and

therefore, there is r cause of action in favour

of the complainant ent complaint. The delay

being of the respondent

i.e. firstly t to Establish and

and the same is

the parties vide

para 3(b uyer's Agreement

executed agreed period of 36

[viJ

months plus 6

complainant is estopped

complaint.

That further it is stated the

suffering due to the delay that

to face extra charges and costs

is extendable and the

the present

who had been

being occasioned and has

expenses in getting all

and in particular the

of registration under

the respondent has not

the above permissions

renewal of license and the

RERA. Pertinent to note th
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received any exaggerated advance

complainant and construction as on

advanced than the amount received.

(vii) That the complainant is estopped

including waiver

possession as the

Complaint No. 4908 of 2020

amounts from the

date is much more

and other charges on

has not complied with the

by the respondent

is wrongfully

to note that the

ect is upon the

ue amounts in a

including the

ple problems and extra

to file the present

complaint due to his own acts and conduct of accepting

the possession along with non-monetary benefits

demands of

at the ti

filing th

entire o

respo

timely

complainant have

(viii) That the

delays.

cause of action

under the jurisdiction of the Hon'ble Authority and hence

the complaint is liable to be disrnissed.

[ix) That last and not the least the complainant in actual is

only seeking a relief of compensation and interest, apart

from direction for possession which has already been

offered, which are beyond the scope of jurisdiction of the

costs on the respondent le
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E.

13.

Complaint No. 4908 of 2020

Hon'ble Authority under Section 36 to 38 of the Act. And

hence the complaint on the face of it is liable to be

rejected.

|urisdiction of the authority

E.I Territorialiurisdiction

As per notification no. L/92/201:7-1TCP dated 1,4.1,2.201,7

issue:d by Town and anning Department, the

Authority, Gurugram shalljurisdiction of Real Estate

be entire Guru with offices situated

in Gurugram. I in question is

situated with District,

therefore, this jurisdiction to

deal with the p

E.II Subiect

1,4, The resoondent has contended that the complainant in actual is^ ffif*H}rEf s--B,

only seeking a relief of compensation and interest, apart from

direr:tion for possession which has already been offered which

are beyond the scope of jurisdiction of the hon'ble authority

under section 36 and 38 of the Act. The authority observed that

the reply given by the respondent is without going through the

facts of the complaint as the same is totally out of context. The

complainant has nowhere sought the relief of compensation in

Page 13 of 33
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the complaint. The authority has complete jurisdiction to decide

the complaint regarding non-compliance of obligations by the

promoter as held in Simnri Sikka v/s M/s EMAAR MGF Land

Ltd. (complaint no. 7 of 2018) leaving aside compensation

which is to be decided by the adjudicating officer if pursued by

the complainants at a later stage. The said decision of the

authr:rity has been upheld UX-t!:..".ttlryana Real Estate Appellate

Tribunalinitsjudgeme,.,lJk61.2o20,inappealnos.52&

64 of zOtB titled as Ema,ar MGF Land Ltd. V. Simmi Sikka and

F.

anr.

F.I Whether
extinguishes
possession

15. TIte respondent s

a conveya

transaction

ndent

veyance deed
delayto claim

lainant has executed

therefore, the

respondent has

br:en concluded and no right or liability can be asserted by

ttre complainant against the respondent. The present

complaint is nothing but a gross misuse of process of law.

L6. The authority is of the view that the execution of a

conveyance deed does not conclude the relationship or marks

an end to the liabilities and obligations of the promoter

res
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towards the said unit where right, title and interest has been

transferred in the name of the allottee on execution of the

conveyance deed.

17. This view is affirmed by the Hon'ble NCDRC in case titled as

Vivek Maheshwari V. Emaar MGF Land Ltd. (Consumer

case no. 1039 of 2OL6 dated 26.04.2019) wherein it was

"7. lt would thus be
possession in

complainants while taking
above referred printed

handover bes| be said to have

d and obligations as

enu ', this hand over
ih tn, way of the

from this
1i-"-r -----lfirr-:: /

n' U(l)(d):Qf' the Consumer

', the Consumer
this Commission at

to the complainants.

8. .. The relationship of consumer and service
.provider does not come to an end on execution of the sale

Deed in favour of the

com\lainants """""""""'
(emphasis suPPlied)

18. From above it can be said that the taking over the possession

and thereafter execution ofthe conveyance deed can best be

lay in
to,,.o
comp

'1 V!
inants

Cr

sa

Act

Page 15 of 33
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termed as respondent having discharged its liabilities as per

the buyer's agreement and upon taking possession, the

complainant never gave up his statutory right to seek delayed

possession charges as per the provisions of the said Act. The

allottees have invested their hard-earned money which there

is no doubt that the promoter has been enjoying benefits of

and the next step is to perfected by executing a

conveyance deed whic 1lutory right of the allottee.

The obligation of ter does not end with

the execution the same view has

been uphel in case titled as

Wg. Cdr. Itana and Ors.

V. DLF Sou as BEGUR

OI!{R Homes Appeal No. 6239 of

2OL9) dated 24.08.2 t paras are reproduced

Complaint No. 4908 of 2020

herein below:

"34 The
issued by the
they are not

isolated aberrations but fit into a pattern. The developer
does not state that it was willing to offer the Jlat
purchasers possession of their flats ond the right to
execute conveyance of the Jlats while reserving their
claim for compensation for alelay. 0n the contrary, the
tenor of the communications indicates that while
executing the Deeds of Conveyance, the flat buyers were
informed that no form of prot'est or reservation would be

acceptable. The flat buyers twere essentially presented
with an unfair choice of either retaining their right to

Page 16 of 33
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pursue their claims (in which event they would not get
possession or title in the me,antime) or to forsake the
claims in order to perfect their title to the flats for which
they had paid valuable consideration. In this backdrop,
the simple question which we need to address is whether
o flat buyer who seeks to espouse a claim against the
developer for delayed possession can as a consequence of
doing so be compelled to defer the right to obtain a
conveyance to perfect their title. It would, in our view, be
monifestly unreasonable to ex,pect that in order to pursue
a claim for compensation for delayed handing over of
possessio4 the purchoser must indefinitely defer
obtaining a con premises purchased or, if
they seek to ;Conveyance to forsake the

This basically is a positionright to claim
which the NCD We cannot countenance
that view.

35. The fla money. It is
only
for

of the ABA. But
the purchaser

forum by
such a

consequence of
a just claim as

or to
of the Deed of

Conveyance consumer litigation."

a con
indefin

Complaint No. 4908 of 2020

logical step is
the premises

Court judgement

hman (supra),

L9. Therefore, in

and the law I

this authority holds that even the conveyance

deed, the complainant allottee cannot be precluded from his

right to seek delay possession charges as per provisions of the

Act from the respondent-promoter.

F.II The period of renewal of license shall be exclude while
computing delay in handing over possession.
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20. The respondent contended that on grant of license bearing no.

L312012 dated 22.02.20L2,the respondent applied for all other

relevant permissions and could secure the BRIII for sanction of

building plans only on 07.05.20t3 and the Consent to Establish

by the Office of Haryana State Pollution Control Board,

Panchkula was only granted on 02.L2.20L3. Since then, the

respondent continued n of the project, but to the

on 2L.02.2076 i.e. prior tomisery the license so gran

21,.

the permissible

1,L.02,.2016, the

license from

Planning, Ha

on 26.04.201,9.

The respondent

by the competent au

36 months and since

the renewal of the

own & Country

been received

n-renewal of license

ter was not able to

complete the project in question within the stipuLlzrted time and

had the license be granted in time,'tJhe,respondent would have
: r t.-,,,.

duly completed the project within th,e permissible time period.

The authority is of the considered view that if there is lapse on

the part of competent authority in granting the renewal of

license within reasonable time and that the respondent was not

at fault in fulfilling the conditions of renewal of license then the

respondent should approach the competent authority for

Page 18 of 33
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getting this time period i.e. 2L.02.20t6 till 26.04.2019 be

declared as 'zero time period' for computing delay in

completing the project. However, for the time being the

authority is not considering this time period as zero period and

the respondent is liable for the delay in handing over

possession as per provisions of the Act.

F.III Whether signi ndum of Undertaking/
time of possession orindemnity-cum-

unit hand over letter the right of the allottee
to clerim delay

At tirnes the all it or indemnity-

cum-undertaki possession. The

allottee has ream home and

now when it is either to sign

the indemni um of undertaking

and take possession with the promoter if

indernnity undertaking is

nity bond givennot signed by

by a person thereby giving up their valuable rights must be

shown to have been executed in a free atmosphere and should

not give rise to any suspicion. If a slightest of doubt arises in the

mind of the adjudicator that such an agreement was not

executed in an atmosphere free of doubts and suspicions, the

same would be deemed to be against public policy and would
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also amount to unfair trade practices. No reliance can be placed

on any such indemnity-cum-undertaking or memorandum of

undertaking and the same is liable to be discarded and ignored

in its totality. Therefore, this authority does not place reliance

on such indemnity cum undertaking or memorandum of

undertaking. To forti$r this view, the authority place reliance on

execuition of indemnity-ium-una€rtaking would defeat the

provisions of sections 23 and 28 ol the Indian Contract Act,

1.872 and therefore would be agairnst public policy, besides

being an unfair trade practice. The rr:levant portion of the said

judgrnent is reproduced herein below':

" Ind emnity - cum- und ertakirtg' :":":' ,i''!;=:

T,\e developer,.while oJfering y)oss€Ssion,of the allotted flats insisted

q)on execitioi of the inderAnip,-cym-ntnddrtaking before it would

g'ive possession oi the atlotted flats to the concerned allottee' Clause

1s if the said indemnity:'cum-undbrtaking required the-allottee to

,,rnXr^ and acknowledge that by accePttiig \he offpr.of possession'

h,e would have-io fitrtier dimands/cla,ims against the company of
any nature, whatsoever. It is an admitted position that the execution

o,ithe undertaking in the format prescribed by the developer was a

[re- requisite condition, for the delivery of the possession. The
'oppositi 

party, in my opinion, could nctt have insisted upon clause

1'3' of the Indbmnitylcum_undertoking. 'The obvious purpose behind

,,rri ,, undertaking was to deter thet allottee from making any

claim against the diveloper, including the claim on account of the

delay ii delivery of possession and the claim on account of any

Iltent defect which the allottee may -ftnd in the apartment. The

executioi of such an undertaking wottld defeat the provisions of
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Section 23 and 28 of the Indian Contract Act, 1872 and therefore
would be against public policy, besides being an unfair trade
practice. Any delay solely on account of the allottee not executing
such an undertaking would be attributable to the developer and
would entitle the allottee to compensation for the period the
possession is delayed solely on account of his having not executed
th e sai d und ertaking - cum- in d emnity."

The said judgment of NCDRC was also upheld by the Hon'ble

Supreme Court vide its judgement dated t4.72.2020 passed in

civil appeal nos. 3864-3 inst the order of NCDRC.

23. Hon'ble Supreme Court a High Courts in plethora of

judgrnents have he contract shall not be

binding if it is sided and unfair

and the perso tion but to sign

the directionsthe same. R

rendered in Infrastructure

Limited vs. the Hon'ble Apex

Court as well as in the rs Suburban Pvt. Ltd.

thers. A similar view has also been taken by the

d. Vs. Abhishek

Khanna & Ors. dated-1

24. [t is noteworthy that section 18 of the Act stipulates for the

statutory right of the allottee against the obligation of the

promoter to deliver the possession within stipulated timeframe.

Therefore, the liability of the promoter continues even after the

execution of indemnity-cum-undertaking or memorandum of

Vs. IJOI and o

Ape>,: court in
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undertaking at the time of possession. Further, the reliance

placed by the respondent counsel on the language of the

handover letter that the allottee has waived off his right by

signing the said unit handover letter is superficial. [n this

context it is appropriate to refer case titled as Mr. Beatty Tony

V. Prestige Estate Proiects Pvt, Ltd. (Revision petition

no.3 L35 of 2014 dated 4), wherein the Hon'ble

NCD.RC while rejecting the 
',4ir$uments 

of the promoter that the

possession has since,,bfu iic without protest vide letter

permitted to claim interest at
delay in handing over the
however, find no merit in the
dated 23.12.2011, issued by ,the oppositrz parties to the complainont
w,ould show that the opposite parties unilaterally stated in the said
letter that they had discharged'all their obligations under the
a,qreement. Even if we assume on the basis of the said printed
sl:atement that having accepted possessfon, the complainant cannot
claim that the opposite parties had not discharged all their
obligations under the agreement, the sttid discharge in our opinion
w,ould not extend to payment of interest for the delay period, though
it would cover handing over of possessictn of the apartment in terms
o.f the agreement between the partie:;. In fact, the case of the
complainont, as articulated by his counsel is that the complainant
had no option but to qccept the possession on the terms contained in
tlte letter dated 23.12.2011, since any protest by him or refusal to
accept possession would have further delayed the receiving of the

Complaint No. 4908 of 2020

arged of its liabilitiesdated 23.L2.2011 and bu

"'lhe learned counsel for the opposite parties submits that the
complainant accepted possession of the apartment on
23/24.12.2011 without ony protest and therefore cannot be

otn account of the alleged
,Qrrrapgrfrlent to him. We,

. 'A peiusal of the letter
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possession despite payment having been already made to the
opposite parties except to the extent of k. 8,86,736/-. Therefore, in

our view the aforesaid letter dated 23.12.2011 does not preclude the

complainant from exercising his right to claim compensation for the
deficiency on the part of the opposite parties in rendering services to
him by delaying possession of the apartmenl without any
justification condonable under the ogreement between the parties."

25. The said view was later reaffirmed by the Hon'ble NCDRC in

case titled as Vivek Maheshwari V. Emaar MGF Land Ltd.

(Consumer case no. 1039 of Z-Q,{,F dated 26.04.2019) wherein it

26.

was observed as under:

ex'ecuted by them in their favour."

Findings on the relief sought by the complainant

Relie:f sought by the complainant- Direct the respondent to

pay interest @ 1,Bo/o p.a. which is ctrarged from consumers as

per rolling interest @ l9o/o per annum for the delay which has

to calculated as and when the thirty-six months was completed

and thereafter, the grace period was exhausted. Further, the
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1B[1) proviso reads as

"Section 18: - Return

1B(1-). If the
possession of

28. Clau:se 3(a) of

agreement) p

Complaint No. 4908 of 2020

calculation shall be done on the total amount paid at the above-

mentioned interest rate till the date of order pendente -lite.

27. [n the present complaint, the complainant intends to continue

G.1 Admissibility of delay possession charges

with the project and is seeking de

provided under the proviso to se

possession charges as

1B(1) of the Act. Sec.

compensation

or is unable to give

not intend to
paid, by the

,, till the

as may be

t (in short,

for handing over of

possession and is rep

,,3. 
POSSESSION

(a)
subject to the

APARTMENT ALLOTTEE(S) complied with all the

terms and conditions of this Agreement and not being in

default under any ofthe formalitie s, reg istration
of sale deed, payment of all amount due

and payable to the ER by the APARTMENT

ALL)TTEE(S) under this ent etc., as prescribed by

the DEVELOPE& the PER proposes to hond over

the possession of the APA

(36) months with a groce

'ENT within a period of thirty
of 6 months, from the date

of the Complex upon theof commencement of
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receipt of all project related approvals including sqnction

ofbuilding plan/revised plan and approval of all concerned

authorities including the Fire Service Department , Civil

Aviation Department Traffic Department, Pollution

Control Department etc. fls may be required for
commencing, carrying on and completing the said Complex

subject to force moieure, restraints or restriction from any

court/authorities. lt is however understood between the

parties that the possession of various Blocks/Towers

comprised in the Complex as also the various common

sholl be ready & comPleted in

to the allottees of dffirent
Block/Towers in a phased manner."

possession clause of the29. The authoritY has gone

agreement and o

to all kinds of

complainant

agr€rementS

documentation

this clause and

vague and un

promoter and

has been subjected

reement and the

rovisions of this

formalities and

. The drafting of

nditions are not only

in favour of the

single situation

ma)r make the possession clause irrelevant for the purpose of

allottee and the committed date for handing over possession

loses its meaning. If the said possession clause is read in

entiretlr, the time period of handing over possession is only a

tentative period for completion of the construction of the flat in

question and the promoter is aiming to extend this time period
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indefinitely on one eventuality or the other. Moreover, the said

clause is an inclusive clause wherein the numerous approvals

have been mentioned for commencement of construction and

the said approvals are sole liability of the promoter for which

allottee cannot be allowed to suffer. It is settled proposition of

law that one cannot get the advantage of his own fault. The

incorporation of such c buyer's agreement by the

towards timely delivery ofpromoter is just to evade

subject unit and to of his right accruing

after delay in as to how the

drafted suchbuilder has m

mischievous lottee is left with

no option but

Admissibitity of apartment buYer's

agreement was executed 
'on'1..4.02.21J13 and as per clause 3(a)

of the said agreement, the promoter has proposerd to hand over

the possession,. of the said ,unit wit\il 36,,,,mo ths with an
."

extended period of 6 months from ite aate of commencement

of construction. The Consent to Establish by the office of

Haryana State Pollution Board, Panchkula was granted on

02.L2.2013. The due date of handing over possession has been

calculated from the date of consent to establish. In the present

case, the promoter is seeking 6 months' time as grace period.

The said period of 6 months is not allowed as the promoter has
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not applied for occupation certificate within the time limit

prescribed by the promoter in the apartment buyer's

agreement. So, as per settled law one cannot be allowed to take

advantage of his own wrong. Accordingly, this grace period of 6

months cannot be allowed to the promoter at this stage. The

same view has been upheld by the hon'ble Haryana Real Estate

Appellate Tribunal in appeal nos. 52 & 64 of 20tB case titled as

Emaar MGF Land Ltd.

under: -

case and observed as

68. As per the apoii) pqo;!4lpiopi in-the "Buyer's Agreement, the

possession of Retait Spaces was proposed to be handed over to

the allottees withi, of the agreement.LI lA UlaVUU99J VY lUt ttt t:r w

Clause 16(d)(i0 of the
- l: ,

that there was

of 120'dayi bvei'tand a6-a,vd=|,the afore.said nerlod
ls in regard to

the commerciol 's'' Aiireement has been

executed on 09.05.2:014, Thte perittd of :t30, months expired on
::..",4 ;.: ::

09.11..2016.'Buith
period, the promot

it':noqrnai,Briol ofti recoid that during this
rity for obtaining
this project. The

h

the necessary
promoter had movei:d the dtppliicat!,pn.for issuance of occupancy

certificate only on 22.05:;201/;''1y-heir the period of 30 months had

already expired. So, the promoter cannot claim the benefit of
grace period of 120 da.ys. Consequently, the learned Authority has

riahtlv determined the due date of pts5session'

30. So as settled preposition of law disr:ussed above, the facts and

circumstances detailed the builder/promoter can't be allowed,

6 months of grace period for the purpose of calculating Delayed

Possession Charges.

Adnrissibility of delay possession charges at prescribed

rate of interest: The complainant is seeking delayed

poss;ession charges at the rate of \]io/o p'a' however, proviso to

31.
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section 18 provides that where an allottee does not intend to

withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 75. Prescribed [Proviso to section 72,
section 78 and
section 791

and subsection (7) of

(1) For the to section 72; section 78;
and sub

Complaint No. 4908 of 2020

79, the "interest
te Bank of India

Bank of India
cost bf le'n'ding rate (Mcth)titis not in use, it

at the

32.

shall be replaced by such benc,kmark lending rates
which the State Bank of Indicr may fix from time to time

for lending to the general pul'tlic.

The legislature in its wisdom in the subordinate Iegislation

under rule 15 of the rules has determined the prescribed rate of

qmlned by the legislature, is

Jffiffiardtheinterest,
it will ensure ,rfffirm Piaciica,ih ift the qses, The Haryana Real'. ; .. ' :'*"r

Estate Appellate Tribunal in appeal nos. 52 & 64 of 2018 titled

as Emaar MGF Land Ltd. vs. Simmi Sikka observed as under: -

"64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per mont'h as per clause 18 of the
Buyer's Agreement for the period qf such delay; whereas, the
promoter was entitled to interest @ 240/o per annum
compounded at the time of every succeeding instalment for
the delayed payments. The functions of the Authority/Tribunal
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are to safeguard the interest of the aggrieved person, may be

the allottee or the promoter. The rights of the parties are to be

balanced and must be equitable. The promoter cannot be

allowed to take undue advantage of his dominate position and

to exploit the needs of the homer buyers. This Tribunal is duty

bound to take into consideration the legislative intent i.e., to

protect the interest of the consumers/allottees in the real

estate sector. The clauses of the Buyer's Agreement entered

into between the parties are one-sided, unfair and

unreasonabte with respect to the grant of interest for delayed

possession. There are various other clauses in the Buyer's

Agreement which give ing powers to the Promoter to
cancel the allotment amount paid. Thus, the

terms and 's Agreement dated

09.05.2014 are ex-fac unfair and unreasonable,

and the same shall u,nfair trade practice on the

part of the minatory terms and

conditions of not be final and

binding."

33, ConsequentlY, of India i.e.,

rate [in short,

MCLR) as on Accordingly, the

prescribed rate

+20/o i.e.,9.30o/o.

t of lending rate

34. The definition er section Z(za)

rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relervant section is reproduced

Isl6rw:

"(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. -For the purpose of this clause-

Complaint No. 4908 of 2020
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(i0

the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate

of interest which the promoter shall be liqble to pay the

allottee, in case of default;
the interest payable by the promoter to the allottee

shall be from the date the promoter received the

amount or any part thereof itill the date the amount or
part thereof and interest th€r€on is refunded, and the

interest payable by the allottee to the promoter shall

be from the date the allottee defaults in payment to the

promoter till the date it is Paid;"

35. Therefore, interest on th yed payments from the

complainant shall be cha prescribed rate i.e., 9.300/o

by the respondent/P the same as is being

possessiongranted to the elayed

charges.

36. On c:onsiderat n record and the

submissions is satisfied that

the respondent i on L1[+Xa] of the

Act by not handing e due date as Per the

period of 36 months plus 6 months grace period from the date

of commencement of construction upon receipt of all proiect

related approvals. The grace period of 6 months is not allowed

to the respondent as the promoter has not applied for

occupation certificate within the time limit prescribed by the

o
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promoter in the apartment buyer's clause. In the present case,

the consent to establish was granted to the respondent on

02.12.2013. Therefore, the due date of handing over possession

will be computed from the date of consent to establish i.e.

02.L2.2013 and the due date of possession comes out to be

02.12.2016. The possession was offered on 01.12.20L9 after

receiving occupation

37. Section 19[10) of the the allottee to take

possession of the s nths from the date of

recelipt of occu nt complaint, the

occupation petent authoritY

on 29.L7.201 session of the

unit in q .1,2.201,9, so it can

be said that know about the

occu pation certificate te of offer of possession.

Therefore, in the complainant

should be eirpff?$ nlgTp$t'flf,rcf$"& p{e$date of ofrer of

urL"$*\L-,#\ffiIx"fl \$ w$
possession. This2 rnonths' of reasonable time is being given to

the complainant keeping in mind that even after intimation of

possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of

the completely finished unit but this is subject to that the unit

being handed over at the time of taking possession is in
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habitable condition. It is further clarified that the delay

possession charges shall be payable from the due date of

possession i.e. 02.L2.2016 till the expiry of 2 months from the

date of offer of possession (01.L2.2079) which comes out to be

01.02.2020.

38. Accordingly, it

obligations and

is the failure of tlhe promoter to fulfil its

the agreement dated

within the stipulated1.4.0',1,.201,3 to hand over

period. Accordi

contained in

of the Act on

the allottee

month of delay

01.0'2.2020, at

section 1B(1) of the Act

ce of the mandate

to section 1B(1)

blished. As such

for every

02.L2.2016 till

as per proviso to

15 of the rules.

H.

39.

Directions of the authority

Hence, the au

compliance of obligations cast upon the promoter as per the

functions entrusted to the authority under section 34(fl:

i. The respondent is directed to pay the interest at the

prescribed rate i.e.9.300/o per annum for every month of

delay on the amount paid by the complainant from due

order and issues the
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40.

47.

Complaint No. 4908 of 2020

date of possession i.e. 02.L2.2076 till the expiry of 2

months from the date of offer of possession i.e.

0t.L2.2019. The arrears of interest accrued so far shall

be paid to the complainant within 90 days from the date

of this order as per rule 16(2) of the rules.

The respondent shall not charge anything from the

complainant whi e part of the buyer's

agreement.

Comlllaint stands

File tre co

', Gurugram

GLJ.ffi*G
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