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Shri Karan Govel =Rk dvocate for the complainant

Shri Sandeep Cho Eldlﬁr)j(_'% EgDL ﬁ rthe respondent

The present -:nhlpfeﬂnt %L‘Edl flﬂ-vﬂ‘l g@éﬁ hai: been filed by the
complainant/allottee in Form CRA under section 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the
Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation

of section 11{4)(a) of the Act wherein it is inter alia prescribed
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2. GURUGRAM
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that the promoter shall be respon

sible for all obligations,

responsibilities and functions to the allottees as per the

agreement for sale executed inter se them.

Unit and project related details.

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay rio if any, have been detailed in
e B
the following tabular form
5. No. ' Heads W formation |
: o Projectn 1 Homes", Sector |
.-'-:'"b. —'=-.'~':-:r-- T LA STHEFRS
Z.  |Proje *af A, | 10.Td4acres
3. | Natu n:T’ JAffordable
mi'p ousing colony
4, DTEF li of 2012 dated
A\ 3 2012
License vali A 12,2019
Name of licensee Prime IT Solution &
| T --i"-' Datatech Service

5 HRERA® | edj- ' —nat | Registered vide no. 40 of
registered | | D1 I D &Bpi?liatedﬂﬂ 07.2019 |
HRERA registraﬂnn validupto | 01.12.2019 |
6. Occupation certificate L 19.5.2017- Primary

School

ii. 29.11.2019
Type-1 (5 nos, towers),
Type-1 (3 nos, towers),
Type-2 (2 nos. towers)
Cfil. 24.02.2020
Type-1 (16 nos. towers) &
Commercial
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7. Unit no. 311, 3¢¢ floor, Tower
Jasmin
[Page 19 of complaint]
8. Unit measuring (carpet area) 48 sq. mtrs.

9, Date of execution of apartment | 14.02.2013
buyer's agreement [Page 16 of complaint]
10, Payment plan Time linked payment plan
[Page 44 of complaint]
11. Basic sale price Rs.16,00,000/-
i+ | [Page 86 of complaint]
s
12 Total amount 13} “the | Rs,16,00,000/-
complainant as pemeINEEBRC:
13, E.EIJ 13
\ &e . Time for
ymputation of due date
14.
(36 months + 6™m
period
comme
upnn fa
15. S5 eS5 22019
tha mmﬁﬁiﬁn ! [as alleged by the
complainant on page 09]
16. Delay in  handing over |3 years 1 months 30
possession till 01.02.2020 iLe. | days
date of offer of possession
(01.12.2019] + 2 months
17. Conveyance deed executedon | 17.02.2020
[Page 50 of complaint]
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Brief facts of the complaint

The complainant submitted that after seeing advertisements of
the respondent, in the newspaper namely Times of India for
launching the project namely "Our Homes" (hereinafter
referred to as "the said project”) situated at Village Garaui-

Khurd, Sector 37C, Gurugram, Haryana, came into contact with

time. The compl Eﬂ 't AT

words, assur st made by the

@ and tuwer-mg

ok a unit in the

412,360/- was paid, ed by the respondent on

JASMIN TuwerfEHﬂ ﬁ‘ th complainant. A

RERGRAN
buyer's agreement was als::r signed between the parties on
14.02.2013.

The complainant submitted that further payments were made
to the respondent from time to time by the complainant as per
the demand letters. As per clause 3(a) of the Buyer's agreement,

the respondent agreed to handover possession of unit by within
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a period of 36 months with a grace period of 6 months from the
date of commencement of construction of the complex. Till date
the complainant has paid a sum of Rs, 16,00,000/-.

The complainant submitted that since the date of booking, the
complainant has been visiting at proposed site, where they find

that the construction of the prn-j&cl: is at lowest swing and there

is no possibility in near fi n; ;_, H:qcrmpletiun
'r\-.-'
The complainant has timea .:-3-?;-£ 1: requested the respondent

to provide the account, s

respondent did @ any b i ' d request. On the
contrary the ﬁdent I{Ept r legal demand of
payment to % compl E.IEI -' ti I pg - delayed payment
interest and oth 11 '! c .* ]}:e Eg ance efc.

The complainant s’u iitted ndent by providing
false and fabricated adve -'-- ment, thereby, concealing true

and mateﬂall’f%ﬁ RE Mﬂf project and
mandatory re%ﬂ{lj W@l{fjﬂrﬁ )ﬁi lIl_-,r induced the

complainant to deposit his hard earned money in their so
called upcoming project, with sole dishonest intention to
cheat them and cause wrongful loss to them and in this
process the respondents gained wrongfully , which is purely
a criminal act. That the respondent has also played a fraud

upon HDOFC was facilitating the loan amount in favour of the
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buyer and taking untimely payments without reaching the
milestone of construction.

The complainant submitted that as per the BBA, the builder was
required to give the possession of the unit by 02.07.2017.
However, after much delay and harassment, the builder only
gave the offer of possession on 01.12.2019. The respondent had

.|‘-|

=ion ﬁ;hq apartment, of which the

mental agony, pmniﬂ@i ; {
of the respond ﬁ j
compensation. -

constrained T'ﬁ e

accummudaﬂn a
ﬁ‘ s '
Telth ,‘ al best to resolve the
G

this delay. The ::::nmf\‘gzm
REV .~
issue of the delayed pos enybut the respondent did not pay
e ARER A
The mmplaina@“&u@?l&e&f atth mp]aflnant. thereafter
-.‘,-' r

had tried his level best to rean:h the representatives of
respondent to seek a satisfactory reply for delayed
possession compensation as per the rules and provisions of the
Real Estate Regulatory Act in respect of the said dwelling
unit but all in vain. The complainant had also informed the

respondent about his financial hardship of paying monthly rent
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and extra interest on his home loan due to delay in getting
possession of the said unit The complainant had requested
the respondent to deliver possession of the apartment
citing the extreme financial and mental pressure he was
going through, but respondent never cared to listen to his

grievances and left them with more suffering and pain on

charged fro ET nsurhe:f as per rolling.interest @ 18%
AN

per annu ing\the delajr whic Y;as&a; calculated as

and whe Mthi’h:y#h&x mt:Ln 1{53} ;:ompiered and
thereafter %Q_pgn v ! ed. Further, the
calculation shall Eﬁf}t@&ﬁ%ﬂ}@ H]/EIII{IUI‘.III paid at the
above-mentioned inte te till the date of order
e HARERA

reprby e @B IRUGRAM

The respondent had contested the complaint on the following

grounds:

(i) That the complainant has no cause of action against the
respondent and the alleged cause of action is nothing but
false and frivolous and the respondent has neither caused

any violation of the provisions of the Act nor caused any
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(i)

breach of agreed obligation as per the agreement between
the parties. The complaint is neither tenable nor
maintainable and has been filed with an obliqgue motive
when the respondent has already offered possession of
the flat and the complainant has already taken over
possession and the -::umplalr.ﬁt has been merely filed with
an intent to gain wrolg ll:g_a;m arm twist the respondent
through the prm:e ugi' once all the obligations on

beha]fﬂfthe - “i.i' complete.

That the respe | committed to the
develop ﬁ of thé'}'éﬁr : and secured the
occupation. certifi EE of the project
named “Our ay  occasioned in
delivering th :QE " : 'i W is only because of

explainable and ex ﬁer the agreed terms i.e.

clause 3 Hﬂ MEMM&M and is due
to cause@y{ﬁ?ﬁj@d{gﬂ? {P:Tpnndent, And in

view of the same the complainant has without objection,
protest or reserving any further rights to claim
compensation for delay has already taken over the
possession and executed the conveyance deed on

17.02.2020.
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(iii) That firstly, on grant of License bearing No. 13/201%
dated 22.02.2012 the respondent applied for all other
relevant permissions and could secure the BRIl for
Sanction of Building plans only on 7.05.2013 and the
Consent to Establish by the Office of Haryana S5tate

Pollution Control Board, Panchkula was only granted on

construction of thej i:%}'ﬁ:‘; t to the misery the License

q\.‘ ,”d H"f

e respnnderjhad been

bound manner ha e entire construction and

develupr%ng E%& &Rﬂ&mmed the first

Gccupaﬁaﬁ'"ﬂerﬂﬂ?l ]@?.F‘}l‘ﬂ?;l? and the second
L\ AW

Occupation Certificate on 24.02.2020. And thereupon
offered possession of the flat to the complainant in all its
bona fides and the same was taken over by the
complainant on 23.09.2020. And the conveyance for the
said unit was also executed and registered vide Vasika

No. 13839 dated 17.02.2020. A MOU was executed
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(iv])

whereby against waiver of the interest charges he had
foregone all his cause of action against the respondent.

That the provisions of Real Estate (Regulation and
Development) Act, 2016 came into force on 28.07.2017
for which the respondent duly filed an application dated
28.08.2017 and due to lapse of license No. 13/2012 the
same got dlsmis&ed @H;ﬂgm dated 19.01.2018 and
finally after regu]ar -mI;u. .- and initial refections the
project has bee tFF ¢ _-_-_- videwRegistration No. 40 of
2019 dated 8.0 ra!:_r,}_ e, Said, fact even lead to
further agperational “obstadles & :';=;=.| of funds in

p

project and. & l to ela in
brdject a h g to delay
 project {;g been beyond the

' rt wasextendable as per the
N HEG
agreed terms. That"the-respondent company had been

hard mrig'iu AIR[E&MFETMESiDHS and
sancﬂuns Tro qﬂlj:@ Sﬂ?tE'i\m\ﬁ and discharging

rhE addlticma] costs of renewal of license, plans and
sanctions, And had the approvals & renewal of license be
granted in time the respondent, would have duly
completed the project within the permissible time period,
More so the bans to construction activity imposed by the

NGT from time to time and lastly in the months of October
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(v)

(vi)

and November 2019 have further lead to delay in
completion of the project which are per se beyond the
control of the respondent.

That if the period of pendency of the license is condoned
and extended than the respondent has delivered the
project well within the agreed period of completion and

therefore, there is nﬁgq%}iggapr cause of action in favour

ety

thereaft

months plus 6 mon

cnmplamH &%E @ ‘({i‘ﬁn the present
complaint. ™ ) AN/

That fu:tfiﬁ_; ltL{sl Etakaed(\g&lh jﬂ;;ifeﬁt who had been
suffering due to the delay that is being occasioned and has
to face extra charges and costs and expenses in getting all
the above permissions renewed and in particular the

renewal of license and the costs of registration under

RERA. Pertinent to note that the respondent has not
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[vii)

received any exaggerated advance amounts from the
complainant and construction as on date is much more
advanced than the amount received.

That the complainant is estopped to file the present
complaint due to his own acts and conduct of accepting

the possession along with non-monetary benefits

including waiver f}l': and other charges on
possession as the con t has not complied with the
demands of 3{( ade by the respondent
at the tim dpival G tead Is wrongfully

filing th?ﬁrﬂnt :nmpli_g;.._\ae to note that the

A I

entire nb]ighﬂnns rf con
A

complainant have

st o %&%ﬁ ﬁeﬁx 1o

(viil) That the com L_J DﬂW@nﬁh a cause of action

(ix)

under the jurisdiction of the Hon'ble &uthurxty and hence
the complaint is liable to be dismissed.

That last and not the least the complainant in actual is
only seeking a relief of compensation and interest, apart
from direction for possession which has already been

offered, which are beyond the scope of jurisdiction of the
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14,
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Hon'ble Authority under Section 36 to 38 of the Act. And
hence the complaint on the face of it is liable to be

rejected.

Jurisdiction of the authority
E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
JEB
unts ;?,;;Ejannfng Department, the

LAFEE X ¥
A
T e g ]
B ard
STl
TR

The respondent has contended that the complainant in actual is
(o AW S48 oW A

only seeking a relief of compensation and interest, apart from
Al I LA AR K

direction for possession which has already been offered which

are beyond the scope of jurisdiction of the hon'ble authority
under section 36 and 38 of the Act. The authority observed that
the reply given by the respondent is without going through the
facts of the complaint as the same is totally out of context. The

complainant has nowhere sought the relief of compensation in
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the complaint. The authority has complete jurisdiction to decide
the complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the adjudicating officer if pursued by
the complainants at a later stage. The said decision of the
authority has been upheld h}r the Haryana Real Estate Appellate
Ry
Tribunal in its judgement dated 03.11.2020, in appeal nos. 52 &
el AT

64 of 2018 titled as Emaar ﬁaﬁmm Ltd. V. Simmi Sikka and
P - L 9
Jﬂb”ffﬁ Fk!11‘ {ﬁﬁ \

anr.
b‘hﬂeﬁ xﬂjk

Findings on th? nbiectlnns raised by ﬂle;l respondent
I| r--- 1 Tu e,
Bl ,’1 ' .I | EH]
F.1 Whether | the ’ onveyance deed
extinguishes L to claim delay

possession charges?

15, The respondent suhﬁﬁzﬂ jl;ﬂ(fﬂé pomplainant has executed

a conveyan therefore, the

transaction ifﬂ!ﬁiﬁﬁﬁﬁ%v respondent has

been ::nn::ludﬂ_d.--md :I'H} -ﬂghl_grsltaﬁtﬂ;y can be asserted by

the complainant against the respondent. The present
complaint is nothing but a gross misuse of process of law,

16. The authority is of the view that the execution of a

conveyance deed does not conclude the relationship or marks

an end to the liabilities and obligations of the promoter
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17,

18.

towards the said unit where right, title and interest has been
transferred in the name of the allottee on execution of the
conveyance deed.

This view is affirmed by the Hon'ble NCDRC in case titled as
Vivek Maheshwari V. Emaar MGF Land Ltd. (Consumer
case no. 1039 of 2016 dated 26.04.2019) wherein it was

. TR
observed as under: < L e ﬂ&‘i .
“7. It would thus he mﬂ;n a-iq. comploinants while taking
possession in _tern 't L the ubaw referred printed
= ofithe OF, cap,"at best, be spid to have

handover lette

-'. ,r Ir 7 a: L -ﬂﬂd ﬂbﬁgﬂ'”ﬂﬂlﬁ a5
i the J'|-|' 'h" er, this hand over
i iy np:n o, r nat the way of the
Tindnts mf:ng mmpe ilion  from  this
gsion  ung | fﬂ ol the Consumer

:in deli 3y possession. The
| By fin the services

';ﬁ?r 21 inanis; J‘he right te seek

sation wiin the service was never

given ujp by th gover, the Consumer
Compiain 2 this Commission at

the time the Unitawas ham sdBver to the :nmpfumnrru

e L;nm e mrm ¥ m’
pensacon from the QP marcl hec

e DEEIT L RE T L

: -Mﬁ!‘fﬂ'ﬁ '3

F
- J— . Ibf_tejndnmhm_qtmnmmmﬂﬂim
il
Deed o favour of the
{emphasis supplied)

From above it can be said that the taking over the possession

and thereafter execution of the conveyance deed can best be
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termed as respondent having discharged its liabilities as per
the buyer's agreement and upon taking possession, the
complainant never gave up his statutory right to seek delayed
possession charges as per the provisions of the said Act. The
allottees have invested their hard-earned money which there
is no doubt that the promoter has been enjoying benefits of
! ih?gi‘lf‘?&le perfected by executing a
conveyance deed which b

The obligation Wﬂh@vé '_ : oter does not end with
n .

the execution o

and the next step is to

own as BEGUR

OMR Homes ) { Appeal No. 6239 of
' E ﬂ =G\

2019) dated 24.082 ’Iﬂﬁtherﬂ["*vant paras are reproduced

herein belows ~ EJ% RF Q *’1

“34 The;dﬂehprf ﬁm‘ rat disptited £ gommunications,
Thuqﬁ@z&s tre ? four” 55!31 1'5',-:} ?E&ueﬂ' by the

developer, the nppeﬂnnr.r su&ml’.rted that they are not
isolated aberrations but fit into a pattern. The developer
does not state that it was willing to offer the flat
purchasers possession of their flats and the right to
execute conveyance of the flats while reserving their
claim for compensation for delay. On the contrary, the
tenor of the communications indicates that while
executing the Deeds of Convevance, the flat buyvers were
informed that no form of protest or reservation would be
acceptable. The flat buyers were éssentially presented
with an unfair choice of either retaining their right to
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19

pursue their clafms (in which event they would not get
possession or title in the meantime) or to forsake the
¢laims in order to perfect their title to the flats for which
they hod paid valuable consideration. In this backdrop,
the simple question which we need to address is whether
a flat buver who seeks Lo espouse a claim against the
developer for delayed possession can as a conseguence of
doing so be compelled to defer the right to obtaln a
conveyance to perfect their title, it would, in our view, be
manifestly unreasonable to expect that in order to pursue
a claim for compensation for delayed handing over of
possession, the purr:fgnser must indefinitely defer
obtaining a conveyance af the premises purchaosed or, if

. iyl
e rf
which the NCDRLU has espotised. We canno! countenance

that view.
35

itle to the premises
1%« of the ABA. But
is that the purchaser
g rof r forum by
a) To jaccept such a
ghsurd consequence of
andon a fust claim as
caonveyance or [0
dgign  of the Deed of
etld consumer lelgation,”

Therefore, in (\Hrm Apex Court judgement

and the Jaw laid down in the Wg. 'h_r.ﬁr r Rahman (supra),
11D t ) g :f"‘-_ Vi

this authority ﬂiﬁ"tt&' fer execution of the conveyance

deed, the complainant allottee cannot be precluded from his

right to seek delay possession charges as per provisions of the

Act from the respondent-promoter.

F.Il The period of renewal of license shall be exclude while

computing delay in handing over possession.
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The respondent contended that on grant of license bearing no.
13/2012 dated 22.02.2012, the respondent applied for all other
relevant permissions and could secure the BRIII for sanction of
building plans only on 07.05.2013 and the Consent to Establish

by the Office of Haryana State Pollution Control Board,
Panchkula was only granted on 02.12.2013. Since then, the

respondent continued the_:{:u-"' ction of the project, but to the
s Ry
misery the license so gran 'L,E'E’ﬁ'?; d on 21.02.2016 i.e. prior to

the permissible period of

11.02.20186, the t’ i--'g_,l__li:__.__uj ; ear seeking the renewal of the
license from fice of Director Ge -jl" own & Country

Flanning, Ha ﬁ and finally the r
1
|

on 26.04.2019. ?’
<

or "'.':tl of 36 months and since

=-= w been received

y

The respondent is ming

by the competent authd

complete the p%]‘%t ﬁu&mﬁ%p ulated time and
had the licensq:i‘; E{quﬂd@ @1‘ %ﬁfq&t"dent would have

duly completed the project within the permissible time period.
The authority is of the considered view that if there is lapse on
the part of competent authority in granting the renewal of
license within reasonable time and that the respondent was not
at fault in fulfilling the conditions of renewal of license then the

respondent should approach the competent authority for
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getting this time period ie. 21.02.2016 tll 26.04.2019 be
declared as ‘zero time period’ for computing delay in
completing the project. However, for the time being the
authority is not considering this time period as zero period and
the respondent is liable for the delay in handing over
possession as per provisions of the Act.

_u— 1k

FIII  Whether signing of’ hprmdum of Undertaking/
K _H.:.i. he time of possession or
unit hand over Ietter oxti f guishes the right of the allottee

allottee has Wdlt&dl?fﬂl’ lo r ﬁ cher[ Eﬂ ream home and
iml [} NS
now when it is’ for tal [inﬁ possessi é‘h has either to sign
t N\ ]
the indemnity-cu L ,1’ £l ndum of undertaking

and take possession u{it\_:b}ﬁrﬂf with the promoter if
indemnity- i.'.'l.l]‘l'l:ﬁl] um. of undertaking is
not signed h}r ’351.{ h%RnL"‘Eg ihdé‘mnlt}r bond given
by a person tﬁﬂt‘ﬂh}l‘ givjrig ug_“l;hgi‘r *r.ralua,ble rights must be
shown to have been executed in a free atmosphere and should
not give rise to any suspicion. If a slightest of doubt arises in the
mind of the adjudicator that such an agreement was not

executed in an atmosphere free of doubts and suspicions, the

same would be deemed to be against public policy and would
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also amount to unfair trade practices. No reliance can be placed
on any such indemnity-cum-undertaking or memorandum of
undertaking and the same is liable to be discarded and ignored
in its totality. Therefore, this authority does not place reliance
on such indemnity cum undertaking or memorandum of

undertaking. To fortify this view, the authority place reliance on

it was held that the

would defeat the
tl}}fmn Contract Act,
ubl
[

policy, besides

1872 and thetefo
™

ortion of the said

being an unfair
tted flats insisted
hefore it would

The develope fferirg possessit

(Tleli] ﬂﬂﬂﬂﬂ%%’l i 1demity-ct

give possessi = glfoteed flats o | allottee. Clause
13 of the said m-updertahl irgd the allottee to
confrm and ackTowie ho Q< eBig W fer of posesion,
he would have no further demands/claims against the company of
any nature, whatsoever. It is an admitted position that the execution
of the undertaking in the format prescribed by the developer wos o
pre- requisite condition, for the delivery of the possession. The
apposite party, in my opinion, could not have insisted upon clause
13 of the Indemnity-cum-undertaking. The obvious purpose behind
such an undertaking was to deter the allottee from making any
claim against the developer, including the claim on account of the
delay in delivery of possession and the elaim on account af any
fatent defect which the allottee may find in the apartment. The
execution of such an undertaking would defeat the provisions of
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Section 23 and 28 of the Indian Contract Act, 1872 and therefore
would be against public policy, besides being an unfair trade
practice, Any delay solely on account of the allottee not executing
such an undertaking would be attributable to the developer and
would entitle the allotiee to compensation for the period the

passession is delayed solely on account of his having not executed
the said undertaking-cum-indemnity.”

The said judgment of NCDRC was also upheld by the Hon'ble
Supreme Court vide its judgement dated 14.12.2020 passed in
civil appeal nos. 3864- EEM‘@QUagainﬂ the order of NCDRL.

and the perso ._._.'g ing did' lit:_?:‘l/we\jny other

. r = i 'I.‘...
Court as well as in the o H‘&Iturs Suburban Pvt. Ltd.

Vs. UOI and utEerE. ?{M&v& I%%alﬁs@ﬁeen taken by the
Apex court in IREQ G ﬁ}\% ch Pﬂé. Ltd Vs. Abhishek
Khanna & Drs.&ate]a IEBC

It is noteworthy that section 18 of the Act stipulates for the
statutory right of the allottee against the obligation of the
promoter to deliver the possession within stipulated timeframe.

Therefore, the liability of the promoter continues even after the

execution of indemnity-cum-undertaking or memorandum of
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undertaking at the time of possession. Further, the reliance
placed by the respondent counsel on the language of the
handover letter that the allottee has waived off his right by
signing the said unit handover letter is superficial. In this
context, it [s appropriate to refer case titled as Mr. Beatty Tony
V. Prestige Estate Prn]ects Pvt, Ltd. (Revision petition

possassion has Eir:fﬁa ' without protest vide letter
dated 23.12.201 '

llowed to claim

- f‘j handing over of

“The learned counsellfc te, partie
complainant  accepted Wﬁ

af*" the apartment on
23/24.12.2011 without Oy protes ﬂﬂﬂ' therefore cannot be

permitted to te-op acggunt of the alieged
delay in hand % &"t to him. We,
however, find ' al of the letter

dated 23.12.2 H}fﬂua'q‘ ith pppun‘ ﬂqﬂw tothe complainant
would show that the fﬁﬂ?}l rms,f ﬂbﬁ"ﬂf@ stated in the said
letter that they “had” discharge all’ their ﬂbhgurmns under the
agreement Even if we assume on the basis of the said printed
scatement that having accepted possession, the complainant cannot
claim that the opposite parties had not discharged all their
obligations under the agreement, the said discharge in our opinion
would not extend to payment of interest for the delay period, though
it would cover handing over of possession of the apartment In terms
of the agreement between the parties. In fact, the case of the
complainant, as articulated hy his counsel is that the complainant
had no option but to accept the possession on the terms contained in
the letter dated 23,12.2011, since any protest by him or refusal to
accept possession would have further delayed the receiving of the

c subwmits that the
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possession despite payment having been already made to the
opposite parties except to the extent of Re. 886,736/, Thercfore, in
our view the aforesald letter dated 23.12.2011 does not preclude the
complainant from exercising his right to claim compensation for the
deficiency on the part of the opposite parties in rendering services (o
him by delaying possession of the apartment without any
fustification condonable under the agreement between the parties.”

The said view was later reaffirmed by the Hon'ble NCDRC in
case titled as Vivek Maheshwari V. Emaar MGF Land Ltd.
(Consumer case no. 1039 of 2016 dated 26.04.2019) wherein it

?'1"-1"-5--1.' ]

was observed as under; ~-’}_f i g
“7. It would thus be see ' complainants while taking
possession in terms g fprinted handover letter
of the OP, can, atb : said to hove discho rged the OP of its
flabilities and tidng of ‘enumeraieds in. the agreement.
However, this er [etter I myopinion, ‘does not come in the
way of the inant ensotion from this
Commission unﬂ% Iecﬁun 14(1 Lonsumer Protection
Aet far the d ili e said delay

amounting toa _g' :
mmpfﬂmﬂnm L0 58 sationiforthe deficiency in

the service was ¢ Moreover, the
Consumer Comp % _ his Commission at
the time the unit

lainants. Therefore,
the mmp}nmunu in mj id to have relinguished

their ilegal right_go uI , gn_from the OP merely
becouse the o ke ‘them in terms of
printed hand -:' Jéed| has, also been got
executed by Ehr:mm their fa -
F ﬂ (_\ |_:" "" A .'1!
Findings on the rellef snught by the complainant

Relief sought by the complainant- Direct the respondent to
pay interest @ 18% p.a. which is charged from consumers as
per rolling interest @ 18% per annum for the delay which has
to calculated as and when the thirty-six months was completed

and thereafter, the grace period was exhausted. Further, the
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calculation shall be done on the total amount paid at the above-
mentioned interest rate till the date of order pendente -lite.

G.1  Admissibility of delay possession charges
27. In the present complaint, the complainant intends to continue

with the project and is seeking delayed possession charges as

provided under the proviso to section 18[1) of the Act. Sec.

i =
iy
W :
- 'i_'_." Tt b

18(1) proviso reads as un_[_la_i:.f:.‘g;nt
“Section 18: - Return of amou

not intend to
paid, by the
man midefny, till the

Fin

uch rate as may be
) 1?ﬁ/mnmm (in short,
peried for handing over of
el ARERA
“3. POSSESSION £A

a) r of posse r *NARMN

; ?;T;{fﬁg:.ﬁ!!i ?&;ﬁ of if:ﬂ:?jiﬁﬂ‘sé 3/ and subject to the
APARTMENT ALLOTTEE(S) having complied with all the
terms and conditions of this Agreement and not being in
defoult under any of the provisions, formalities, registration
of sale deed, documentation, payment of all ameunt due
and payable te the DEVELOPER by the APARTMENT
ALLOTTEE(S) under this agreement etc, o5 prescribed by
the DEVELOPER, the DEVELOPER proposes to hand over
the possession of the APARTMENT within a period of thirty
[36) months with a groce period of 6 months, from the date
of commencement af construction of the Complex upon the
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receipt of all project related approvals including sanction
af building plan/revised plan and approval of all concerned
authorities including the Fire Service Department , Civil
Avigtion Department, Traffic Department, Follution
Control Department etc. a3 may be required for
commencing, carrying on and completing the said Complex
subject to force majeure, restraints or restriction from any
court/authorities. It is however understood between the
parties that the possession of various Blocks/Towers
comprised in the Complex as also the various common
facilities piﬂﬂneﬂ' grein shall be ready & completed in

: Y

EInchHEm (15 ";’.I'}' ‘W mpimd in a phased manner."
The authority has gone --.-- '; ]mssesslun clause of the

agreement and o ' 1t .-.‘_ ] _ s@53i0 n has been subjected
to all kinds of t and ¢ di f \Beveement and the
complainant n r:’hilng in, ; {a}ﬂti{nder any, provisions of this
agreements an pliance | , formalities and

documentation {u:
this clause and inc i nditions are not only
vague and un i sa.heavily lpaded in favour of the
promoter and ‘allotteesthat'evena single situation
may make the p sya é@p@ﬁu{mﬁr the purpose of
allottee and the committed date for handing over possession
loses its meaning. If the said possession clause is read in
entirety, the time period of handing over possession is only a
tentative period for completion of the construction of the flat In

question and the promoter is aiming to extend this time period
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indefinitely on one eventuality or the other. Moreover, the said
clause is an inclusive clause wherein the numerous approvals
have been mentioned for commencement of construction and
the said approvals are sole liability of the promoter for which
allottee cannot be allowed to suffer. It is settled proposition of
law that one cannot get the advantage of his own fault. The

incorporation of such -.:laq'qeffi:;';thiﬁ, buyer's agreement by the
Lo i 5::.1_'.!

e
LB s e i
P L

promoter is just to evade the

towards timely delivery of
subject unit and to_dépriv pe of his right accruing
after delay in possess

. P DA LS
b i S T

builder has m ﬁ his {&ﬁﬁﬁ{

1
_— e
mischievous cl ﬁlfgp%ﬁe a’ﬁre
v

ion b the dotted lines
no option but {@E\?n %n | 0

?nd drafted such

%N, | )
Admissibility of mr ﬂ"ﬂzﬁ apartment buyer's
agreement was executed or"14:02:2013 and as per clause 3(a)

of the said agrﬁﬁﬁeﬁ%ﬂEr Rpﬁsed to hand over
the possession_ of the said unit Tvl,lh 6 ,months with an
extended periu(n;:éi‘ IEJEEJEEM EEéZSa ér’& commencement
of construction. The Consent to Establish by the office of
Haryana State Pollution Board, Panchkula was granted on
02.12.2013, The due date of handing over possession has been
calculated from the date of consent to establish. In the present

case, the promoter is seeking 6 months’ time as grace period

The said period of 6 months is not allowed as the promoter has
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not applied for occupation certificate within the time limit
prescribed by the promoter in the apartment buyer's
agreement. So, as per settled law one cannot be allowed to take
advantage of his own wrong. Accordingly, this grace period of 6
months cannot be allowed to the promoter at this stage. The
same view has been upheld by the hon'ble Haryana Real Estate
Appellate Tribunal in appeal nos. 52 & 64 of 2018 case titled as
Emaar MGF Land Ltd. PE;W Sikka case and observed as

'-:F ity

under: - f“ ‘—'rfi‘}i’ﬂ,
68 As per the above pn - _'5 in“the Buyer's Agreement, the
possession of Retall"Spaces'was propessd to be handed over to
the allottees wit on siof theekecution of the agresment.
Clause 16{a)(1 ?f ter provides that there was
a grace perfod pf 120° Eﬂ_pi overand abgve the aforesaid period
for applying and obtaining the fecessary\approvals in regard to
the comn r,ﬂ"‘ 2l s Agreement has been
executed ot '09.058014 The ' 3Q, nonths expired on
09.11.2016, "Bubthere 15 ; o récord that during this
period, the £7 1 I f:j"'.‘-"’" thority for obtaining
the necessary 25 Wi h‘ Sspect Jto this project The
promoter had -.-Jd" he application fo¥ issuance of occupancy

::ertiﬁr:ateun{yun 15,2017 whenthe period of 30 months had

already expired. g_promoter cannot claim the benefit of
grace Fﬂlﬁﬁ InsEq . ; he de °g ned Authority has
rightly deter fue dote o 1“ ign.

So as settled prepﬂs:l:idf: ;:L]akw d]fl:usﬁ‘q:l‘lc[‘ iibl}‘l-’E, the facts and
circumstances -:ietaﬂed the huﬂderfprumuter can't be allowed,
6 months of grace period for the purpose of calculating Delayed
Possession Charges.

Admissibility of delay possession charges at prescribed
rate of imterest: The complainant is seeking delayed

possession charges at the rate of 18% p.a. however, proviso to

Page 27 nf33



32.

<2 GURUGRAM Complaint No. 4908 of 2020

HARERA

section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:
Rule 15, Prescribed rateof irlterest- [Proviso to section 12,
section 18 and sub :“u L} and subsection (7) of
section 19] ' E-T- '1-.#
(1)  For the purpase 1 praviso to section 12: section 18:
and sub- s (4) an ,{?j gction 19, the “interest
at the r "&' ;ﬁ; 1"—- h:rr.e .Earrkqﬂnﬂ'ra

highe n'rl“ 1 ; ._.-!._- ﬁﬂ-. j
‘_ LrE th 5
m nal cost ﬁfh‘hﬁ mfiﬁ'f ‘*1' not in use, it

.I'F be replaced l.ﬂr"“ﬁenc ark lending rotes
¥ a.S'tr::;Ee \'kuﬂ r.f:m a ;m time to time

nding Fubt _:n.,
The Ieglslature n A\t! I I ‘ﬁwdmatﬂ legislation
) .-r"’ )

under rule 15 of thesrules ha
interest, The rate of interest S8 determined by the legislature, is
reasonable andHA rule is fo ard the Interest,

it will ensure u&fm‘gx Pﬂbﬁ'-)&'@ﬁj ﬁé&sﬂ‘he Haryana Real

Estate Appellate Tribunal in appeal nos, 52 & 64 of 2018 titled
as Emaar MGF Land Ltd. vs. Simmi Sikka observed as under: -

“64. Taking the case from anather angle, the allattes was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promaoter was entitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for
the delayed payments. The functions of the Authority/Tribunal
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are I safeguard the interest of the aggrieved person, may be
the allottee or the promoter. The rights of the parties are to be
balanced and must be eguitable. The promoter cannot be
aflowed to take undue advantage of his dominate position and
to exploit the nesds of the homer buyers, This Tribunal is duty
bound to take inte consideration the legisiative intent Le, to
protect the interest of the consumersfallottees in the real
estate sector. The clauses of the Buyer's Agreement entered
into  between the parties are one-sided unfair and
unreasonable with respect to the grant of interest for delayed
possession. There are various other clauses in the Buyers
Agreement which give sweeping powers to the promoter to
cancel the allotment and fo ifeit-the amount paid. Thus, the
terms and conditions 'i".-*’ ver's Agreement dated
09.05.2014 are ex-focle ppe-stded, unfair and unreasonable,
and the same shall co ‘J’ﬁﬁi‘# ‘unfalr trade practice on the
part of the promoger, Ee pES iPdiscriminatory terms and
conditions of the Buyve .;_ﬁt;ﬁ. ent Will not be final and
binding." J o0 T Wl e N s

oy it s
Consequently, as per wegﬁ‘ of the State Bank of India lLe,
https: //shicodh. the mar of lénding rate (in short,
MCLR] as on e, D1.07.2021 IS -:,-.-. Accordingly, the
‘Al

prescribed rate ol 'lr margi 1alcost of lending rate

+2% ie., 9.30%. Are RE‘P"

The definition | n der section 2(za)
of the Act pmﬂ %Hm} :i.vgeahla from the
allottee by the %&%M@jﬁéﬁgﬁ{\gﬁ%l be equal to the
rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced

below:

“(za) "interest” means the rates of interest payable by the
promater or the ullottee, as the case may be.
Explanation. —For the purpose of this clause—
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fi]  the rate of interest chargeable from the allottes by the
promater, in case of defoult, shall be equal to the rate
aof interest which the promoter shall be liable to pay the
allottes, in case of default;

[ii)  the interest payable by the promoter to the allottes
shall be from the date the promoter received the
amount or any part thereaf till the dote the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defauits in payment to the
promater till the date it is paid;”

Therefore, interest on thp;.-F Ektfeﬁ payments from the

. 420

agreement. E],r ] arl:nent buyer's
agreement executed&veen EE un 14.02.2013, the
possession of (h Eldll Lr 1 nﬁﬁ\be ‘delivered within a
period of 36 months plus 6 months grace period from the date
of commencement of construction upon receipt of all project
related approvals. The grace period of 6 months is not allowed

to the respondent as the promoter has not applied for

occupation certificate within the time limit prescribed by the
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promoter in the apartment buyer's clause. In the present case,
the consent to establish was granted to the respondent on
02.12.2013. Therefore, the due date of handing over possession
will be computed from the date of consent to establish ie.
02.12.2013 and the due date of possession comes out to be
02.12.2016. The possession was offered on 01.12.2019 after
receiving occupation -:ertlf[l:rl]&br"

& il

Section 19(10) of I:he ff ﬁs_"é“l,;ﬁ».* the allottee to take

be said that the lainant o know about the
§ E”‘x 9"{ RE 7
occupation certificate nﬁ"l_?"upun-*ﬂﬁ date of offer of possession,

RSN & W5 Y o) + . p—

should be gwEﬁEl ??rglts dﬁ'mi‘fm thejdate of offer of
J lk-._..--f AV

possession. This 2 mnnﬂls of reasonable time is being given to

the complainant keeping in mind that even after intimation of

possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of

the completely finished unit but this is subject to that the unit

being handed over at the time of taking possession [s in
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habitable condition. It is further clarified that the delay
possession charges shall be payable from the due date of
possession i.e. 02.12.2016 till the expiry of 2 months from the
date of offer of possession ((1.12.2019) which comes out to be
01.02.2020.

Accordingly, it is the failure of the promoter to fulfil its

gy

obligations and respunsjqﬁﬂlg-a}}per the agreement dated
Wi

peried. Accordingly,” t ¢ __ | ﬂ.}; ce of the mandate
contained in sectianel} ead with praviso to section 18(1)
of the Act on thepa nor ; blished. As such
all terest for every

2, 02.12.2016 till

- Wﬂp 4. as per proviso to
section 18(1) of the Act re itheriile 15 of the rules.

—— nfaaemlzm

Hence, the authority hﬂrph}n passes }hris order and issues the

7N A\ IV
following direcﬂuns under sectiun 3? of the Act to ensure

compliance of obligations cast upon the promoter as per the
functions entrusted to the authority under section 34(f):

i. The respondent is directed to pay the interest at the

prescribed rate Le. 9.30% per annum for every month of

delay on the amount paid by the complainant from due
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date of possession ie. 02.12.2016 till the expiry of 2
months from the date of offer of possession ie
01.12.2019. The arrears of interest accrued so far shall
be paid to the complainant within 90 days from the date
of this order as per ruie 16(2) of the rules.

The respondent shall not charge anything from the

complainant which 484 he
N
agreement.

Complaint stands digpo: . i
File hecunsigne st ‘

[Samlir Kuma

Member

e “ﬁﬂﬁﬂm s
e SLURUGRAM
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